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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCOR, M NE SAFETY AND CIVIL PENALTY PROCEEDI NG
HEALTH ADM NI STRATI ON ( MSHA)
PETI TI ONER DOCKET NO WEST 79-365-M
V. MSHA CASE NO. 42- 00890- 05001
SALT LAKE COUNTY ROAD DEPARTMENT, M NE: Wl by Pit
RESPONDENT
APPEARANCES:

Robert Bass, Esq., Ofice of the Solicitor, United States
Departnment of Labor, Kansas City, M ssour
for the Petitioner

Kevin F. Smith, Esq., Salt Lake County Attorney O fice, Salt
Lake City, Uah
for the Respondent

Before: Administrative Law Judge Virgil E. Vai
STATEMENT OF THE CASE

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U S.C. 0801 et seq. [hereinafter referred
to as "the Act"]. On March 27, 1979, an official representative
of the Mne Safety and Heal th Admi nistration (MSHA) issued
citation number 336350 to the respondent for an alleged violation
of mandatory safety standard 30 C.F. R 56.14-1(FOOINOTE 1). The
citation charged that the respondent failed to have a feeder
pul l ey guard in place. A penalty of $60.00 was proposed by the
MSHA O fice of Assessnents.

On August 28, 1979, respondent notified the Mne Safety and
Heal th Administration that it wi shed to contest the alleged
violation. Petitioner filed a proposal for penalty and notion to
accept late filing of proposal for penalty on Decenber 10, 1979.
Petitioner stated that his reason for the delay in filing the
proposed penalty was a |ack of clerical personnel and a high
vol um of cases.
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On January 11, 1980, respondent filed an "answer” and a notion
for sunmary deci sion requesting an order dism ssing said proposa
for penalty by reason of the late filing.

A hearing was held on July 23, 1980 in Salt Lake GCity, Ut ah.
At that tinme the parties stipulated to a settlenent agreenent, as
to the penalty assessnment for the violation involved herein;
subject to a determnation of the three issues raised by the
respondent in its notion for sunmary deci sion

| ssues:
The issues in this case are as fol |l ows:

(1) Wether the gravel pit involved herein and operated by
Salt Lake County is exenpt fromregul ati on under the Federal M ne
Safety and Health Act of 1977, (2) whether the inspection was
awful Iy conducted, and, if so, (3) whether the proposal for
penalty shoul d be dism ssed due to the late filing thereof.

DI SCUSSI ON

1. \Whether the pit in question is under the jurisdiction of the
Federal M ne Safety and Health Act of 1977.

The prem ses involved herein are described as a small "m ne"
fromwhi ch sand and gravel are extracted by the respondent, Salt
Lake County Hi ghway Departnent, for use on local roads within the
State of Utah. The respondent did not sell its products outside
the State of Utah (Tr. 5).

The respondent contends that the Tenth Anendnent to the
United States Constitution prohibits Congress from exercising
aut hority over integral governnental operations of a state by
i nvoki ng the conmerce clause. Mre specifically, respondent
argues that the building and maintaining of roads is an "integra
function" of the state, and free from Congress' power under the
commerce clause. As authority, respondent cites the United
States Suprene Court case of National League of GCties v. Usery,
426 U S. 833 (1976). Respondent concedes that not all of a
state's proprietary activities are exenpt fromregul ati on, but
contends that construction and mai ntenance of public roads,
including raw nmaterials needed for such construction and
mai nt enance, are integral governmental services. The petitioner
argues that sand and gravel pits operated by the state and | oca
governnments are subject to the Act.

In National League of Cities v. Usery, supra, the Suprene
Court held as unconstitutional the m ni mumwage and overtinme
provi sions of the Fair Labor Standards Act, as applied to
enpl oyees of state governnents. The Court held that such
provi sions take away the state's freedomto structure integra
operations in areas of traditional government functions and are
not within the authority granted Congress by the commerce cl ause.
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The question here then is whether the respondent's operation
of a gravel pit that is used in furnishing materials for maintenance
of local roads is a traditional, integral, government service.

The Court in National League of Cities v. Usery, supra,
conceded that a state's operation of a railroad would not be
exenpt from federal regulations. This upheld decisions in two
earlier cases, United States v. California, 279 U S. 182 (1936),
and Parden v. Term nal Railroad Conpany, 377 U. S. 184 (1964)
involving state railroads in conjunction with state-owed and
oper at ed docks.

A review of a nunber of federal court decisions considering
this issue indicates that each factual situation nmust be closely
scrutinized. In Friends of the Earth v. Carey, 552 F.2d 25 (2nd
Cr. 1977), the Court determ ned that certain provisions of the
Federal Clean Air Act could be enforced against the State with
regard to traffic control. A different decision was reached in
Jordon v. MIls, 473 F. Supp. 13 (E.D. La. 1979) where the Court
held that a state run store in the prison was not subject to
antitrust statutes, but was a fundanental state function and an
integral part of running a prison

The i ssue of whether state owned and operated sand and
gravel pits are under the jurisdiction of MSHA and whet her
enforcing the Act against the state violates the Tenth Anmendnent
was previously raised in a Conm ssion proceedi ng deci ded by Judge
Laurenson in the case of Secretary of Labor, Mne Safety and
Heal th Administration (MSHA) v. New York Departnent of
Transportation, Docket Nos. YORK 79-21-M WLK 79-102-PM YORK
80-2-M (July 3, 1980). This case involved a simlar factua
situation, wherein the state extracted and stored sand for
hi ghway mai ntenance. |n addressing the proposition that the
Tent h Amendnent prevented MSHA from enforcing the Act agai nst
state operations, Judge Laurenson concluded "(T)hat mning sand
and gravel is not a traditional governnental function
mai nt ai ni ng roads is such a function. cf., Friends of the Earth,
supra. Conparing the facts in this case with the federa
decisions, mning is not an integral or essential part of the
state function.”

In a Comm ssion proceedi ng i nvol ving the same question of
whet her a pit operated by a political subdivision of the State of
Washi ngt on was exenpt from MSHA regul ati on, Judge Morris held
that mning was not an integral governmental function. He stated
as follows: "The maintenance of county roads is an essential and
traditional service of |ocal governnents. The operation of a
mne is not .... The operation of a sand and gravel pit is
not an activity that is necessary to the separate and i ndependent
exi stence of a state." Secretary of Labor, Mne and Safety and
Heal th Admini stration, (MSHA) v. Island County H ghway
Department, DOCKET No. WEST 79-372-M (Novenber, 1980) | agree
with the conclusion reached in these two cases.

The operation of a sand and gravel pit is not necessarily a
typical or required function of the states or their politica



subdi vi sions. The products used from such operations, although
required in the construction and mai nt enance of roads, is usually
avail abl e fromother sources in the
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state. | find an analogy here with the decision in United States
v. California, supra, relating to the railroads and their
relationship to the state owned docks. | find that the

respondent's operation of a gravel pit is not an integra
governnmental function and that such pit is therefore subject to
MSHA regul ati on.

2. \Wether the inspection herein was |awfully conducted

The respondent argues that a judicially sanctioned permt
was required before the Secretary's inspector could lawfully
enter the mne premses. As authority for this position
respondent cites Marshall v. Barlows, Inc., 436 U S. 307 (1978).
| find that the established lawis to the contrary. |In Marshal
v. Nolichuckey Sand Company, Inc., 606 F. 2d 693 (6th G r. 1979),
cert. denied, 100 S.Ct. 1835 (1980), a warrantless inspection of
a sand and gravel "mne" under the Act was upheld. The Court in
that case stated that the enforcement needs of the mning
i ndustry made provisions for warrantl ess i nspections reasonabl e.
Further, in Marshall v. Stoudts Ferry Preparation Conpany, 602 F
2d 589 (3rd Cir. 1979), a warrantless inspection of the conpany's
sand and gravel preparation plant was found to have satisfied the
reasonabl eness standard as set forth in Marshall v. Barlow s,

I nc., supra.

3. \Whether the proposal for penalty should be dism ssed due to
the late filing thereof.

The respondent argues that the proposal for penalty should
be di sm ssed on the grounds that it was untinely filed and is in
violation of the law and regul ations, particularly as to the tine
limts for bringing a case, as set forth in Title 29 of the Code
of Federal Regul ations. Respondent asserts that the time limts
set out in 29 CF.R 2700.272 are mandatory and should apply
equally to all parties.

The Petitioner concedes that he did not file the required
proposal for penalty within the 45 day |imt prescribed by
Conmi ssion Rule 27. However, the Petitioner argues that good
cause existed for the untinmely filing due to an extraordinarily
hi gh case |oad and | ack of clerical personnel to operate a word
processi ng machine to acconplish necessary typing. He cites 29
C.F.R 2700.93 of the Comm ssion Rul es as providing broad
di scretion for extending tinme for late filing.
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A revi ew of past decisions of the Federal Mne Safety and
Heal t h Revi ew Conmi ssion confirns Petitioner's statenent that this
i ssue has not yet been decided by the Comm ssion. However, the sane
factual situation under a simlar Act was addressed in Jensen
Construction Conpany of Okl ahoma, Inc. v. OSAHRC and Marshall,
597 F. 2d 246 (10th Cir. 1979) wherein the Secretary failed to
file a formal conplaint within 20 days after receiving notice
that Jensen was contesting the issued citations. The Secretary's
formal conplaint was not filed until 48 days after the Secretary
recei ved the notice of contest. The particular rules governing
the tinme within which the Secretary shall file a conmplaint with
t he Conmi ssion under the Occupational Safety and Heal th Review
Conmmi ssion's rules of procedure are as follows:

"29 C.F.R 2200.33 (a)(1).

The Secretary shall file a conplaint with the
Conmmi ssion no |later than 20 days after his receipt of
the notice of contest.

29 CF.R 2200.5

Requests for extensions of time for the filing of any
pl eadi ng or document must be received in advance of the
date on which the pleading is due to be filed."

The Secretary's excuse, in that case, for the untinely
filing of his conplaint was an extraordinarily |arge casel oad.
The Tenth Circuit Court of Appeals upheld the Adm nistrative Law
Judge's finding that there was no denonstrated prejudice to
Jensen. The Court stated that the regul ati ons vest broad
di scretion in the Conm ssion or the Adm nistrative Law Judge
concerni ng the consequences to be suffered in the event of a
failure to tinmely file any pleading permtted by such
regul ati ons. The Adm nistrative Law Judge in that instance found
no "denonstrated prejudice" and under such circunstances was
disinclined to inpose the extreme sanction of vacating the
citation.

I find the above decision anal ogous to the issue here. The
respondent has shown no denonstrated prejudice resulting fromthe
late filing of the proposal for a penalty.

A review of the legislative history of the Federal M ne
Safety and Health Act of 1977 reveals that the Senate Conmittee,
when consi dering procedures for enforcenent of the Act,
consi dered the possibility that circunstances such as this m ght
arise and stated as foll ows:

Enf or cenent Procedure
The procedure for enforcement of the Act is based

upon the procedure under the Coal Act. After an inspection
the Secretary shall within



~3414
a reasonable tinme serve the operator by certified mai
with the proposed penalty to be assessed for any violations.
The bill requires that the miners at the mne al so be served
with the penalty proposal. To pronote fairness to operators
and m ners and encourage i nproved mne safety and health
general ly, such penalty proposals nmust be forwarded to the
operator and mner representative pronptly. The Conmittee
notes, however, that there may be circunstances, although
rare, when pronpt proposal of a penalty may not be possible,
and the Committee does not expect that the failure to
propose a penalty with pronptness shall vitiate any proposed
penalty proceeding." S. 717, 95th Cong., p. 622. (Enphasis
added) .

The purpose of the time limt should not be treated lightly.
However, unless the respondent shows that he was prejudi ced by
the late filing, the parties should proceed to a hearing on the
merits of the case. | find in this case that the respondent was
not prejudiced by the late filing herein.

CONCLUSI ONS OF LAW

Salt Lake County Road Departnent, in its capacity as a mne
operator of the Welby Pit, is subject to the 1977 Mne Safety
Act, that the warrantless inspection was |legal; and that the
respondent was not prejudiced by the late filing of the proposa
for penalty.

ORDER

Based on the foregoing findings of fact and concl usi ons of
law and the stipulation entered into by the parties, | enter the
following order: Citation No. 336350 together with a penalty
assessnent of $60.00 is hereby affirmed. Respondent shall pay
the affirmed penalty within 30 days of the date of this decision

Virgil E. Vai
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 56.14-1. WMandatory. Gears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings; shafts;

sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch may be contacted by persons, and which may cause injury to
persons, shall be guarded.

~FOOTNOTE_TWD

2 2700.27 Proposal for a penalty. (a) Wwen to file.
Wthin 45 days of receipt of a tinmely notice of contest of a
notification of proposed assessnent of penalty, the Secretary
shall file a proposal for a penalty with the Conm ssion

~FOOTNOTE_THREE
3 Section 2700.0 Extension of Tine. The time for filing or



serving any docunent may be extended for good cause shown. A
request for an extension of time shall be filed 5 days before the

expiration of the tinme allowed for the filing or serving of the
docunent .



