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STATEMENT OF THE CASE

Cont estant, GEX Col orado, |ncorporated, (GEX), seeks
damages, expenses, and costs against the Secretary of Labor. It
alleges that it suffered such damage as a result of the inproper
i ssuance of Citation No. 786890 by a m ne safety inspector of the
Federal M ne Safety and Health Adm nistration (MSHA). The
citation was originally issued under the authority of the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. 801, et seq.

PROCEDURAL BACKGROUND

At a hearing on May 20, 1980 in G and Junction, Colorado in
a case (FOOINOTE 1) involving the above parties, the representative
of CGEX presented a copy of its notice of contest of MSHA citation
No. 786890.
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Counsel for the Secretary of Labor noved to w thdraw the
citation, (Tr. 7). The trial judge indicated he did not have the
Conmi ssion file but he would grant the notion to vacate (Tr. 10).
The file was subsequently assigned to the trial judge.

In reply to a Conm ssion order on May 29, 1980, GEX
indicated its intention to seek the additional relief as prayed
inits notice of contest although the citation had been vacat ed.

GEX s additional relief seeks: general danmages
according to proof; punitive and exenpl ary
conpensati on; costs of maintaining the action;

i nci dental expenses according to proof; other and
further relief as the Conm ssion deens proper

CGEX expressly states that any and all conpensati on awarded to it
will be used to offset any future valid assessed penalties.

Subsequent to the events of May 20, 1980, the Conm ssion
Judge stated he would rule on the issue of whether the GEX notice
of contest, in its present posture, states a clai mupon which
relief can be granted. If affirmative, the case would be set for
an evidentiary hearing. |If negative the notice of contest would
be dism ssed. (Oder, July 11, 1980).

The parties filed briefs in support of their respective
posi tions.

The Secretary contends that the doctrine of sovereign
i Mmunity bars recovery on GEX's claim He also has noved for the
di smssal of the case on the ground that GEX has failed to state
a clai mupon which relief can be granted.

| SSUE
The issue raised is whet her contestant, GEX, can seek
damages agai nst the Secretary of Labor for an allegedly inproper
i ssuance of a citation.

FI NDI NGS OF FACT

The facts as shown by the file and adm ssions are as
fol | ows:

1. A federal mine inspector issued Ctation 786890 to GEX
on May 15, 1980.
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2. The citation charged GEX with violating 30 CFR 75. 503
(FOOTNOTE 2) by failing to properly maintain its roof bolting
machi ne. Specifically, flat washers were used between the face of
the | ock washers and the cover lid bolts on the main controller
conmpartnment. (Citation, Notice of Contest, [04).

3. The GEX notice of contest was presented (FOOTNOTE 3) to the
Revi ew Commi ssi on Judge during a hearing on an unrel ated case
i nvol ving the same parties.

4. At the above hearing the Secretary noved to vacate
Citation 786890. The notion to vacate was granted (Tr. 7, 10).

DI SCUSSI ON

For the reasons hereafter stated the notice of contest is
di smssed with prejudice.

The Secretary is correct in his view that the doctrine of
sovereign immunity bars GEX' s claim There are a nyriad of cases
hol ding that the United States "is inmmune fromsuit save as it

consents to be sued . . and the terns of its consent to be
sued in any court define the court's jurisdiction to entertain
the suit." United States v. Testan 424 U.S. 392 (1976).

Contestant is not entitled to noney danages w t hout a wai ver of
sovereign immunity, and the Federal Mne Safety and Health Act of
1977 contains no such wai ver.

A mne operator is provided relief frominproper actions of
the Secretary through the vacation or nodification of a citation
penalty, order of w thdrawal, or abatenment period. Administrative
and judicial review of any action of the Secretary is allowed but
t he renedi es avail abl e do not include nonetary or exenplary
damages.
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GEX contends that the grant of authority in 30 U . S.C. 815(d),
gi ving the Comm ssion the power to order "other appropriate
relief", is to be broadly interpreted to all ow consideration of
CGEX' s clainms for a set off. | disagree. The consent to be sued
must be "unequivocal | y" expressed in the statute. Testan, supra.

"Qther appropriate relief" cannot be interpreted as an express
wai ver of sovereign inmmunity.

GEX also cites North Anerican Coal Corp., 3 IBMA 93 (1974)
as support for its theory that it is entitled to an award of
damages whi ch woul d be set off against any future penalties.
North Anerican is distinguishable fromthe present case. There
the Interior Board of Mne Operations Appeals ruled that the | oss
in production incurred as a result of a vacated w thdrawal order
could be considered as a mtigating factor in the assessnent of
the penalty for the violation which was the subject of the
withdrawal order. The |loss was to be considered in the sane
manner as the other statutory criteria required to be eval uated
in the calculation of a penalty. It was within the discretion of
the judge to determ ne how nuch, if any, the penalty should be
reduced because of the econonmic |oss.

The Board did not rule that damages coul d be assessed
against the United States and set off against any future civil
penalties. The reduction in the fine was all owed because the
econom ¢ | oss plus the reduced penalty was believed by the Board
to be a sufficient deterrent against future infractions. The
ruling was limted to instances where the condition which gave
rise to the inproper wthdrawal order and subsequent loss in
production is the sane condition for which the civil penalty is
assessed. Cf. dimax Ml ybdenum Conpany v. Secretary of Labor et
al DENV 79-102-M OCctober 1980.

In the present case, there is no penalty assessnent at
issue. The ultimte set off remedy requested by GEX, if granted,
woul d allow themto violate the Act with inpunity until any noney
damages were satisfied. This would contravene the intention of
Congress in providing for the assessnment of a penalty.

The intent of Congress on this point appears in the
| egi sl ative history.

To be successful in the objective of including

ef fecti ve and neani ngful conpliance, a penalty should
be of an amount which is sufficient to nake it nore
econom cal for an operator to conply with the Act's
requirenents than it is to pay the penalties assessed
and continue to operate while not in conpliance. Senate
Report No. 95-181, 95th Cong., 1st Sess. 41 (1977).

CONCLUSI ONS OF LAW
The Conmi ssion |lacks jurisdiction to consider a claimfor

damages agai nst the Secretary of Labor since the Federal M ne
Safety and Health Act of 1977 does not waive the sovereign



imunity of the United States. A procedure awardi ng damages for
a future set off in such a situation would be inconsistent with
the Act. For these reasons | find that contestant has failed to
state a clai mupon which relief can be granted.



~3507
ORDER

Based on the foregoing facts and conclusions of law | enter
the foll owi ng order:

The notice of contest is dismssed with prejudice.

John J. Morris
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 GEX Col orado Incorporated, Contestant, vs. Secretary of
Labor, Mne Safety and Health Adm nistration (MSHA), Respondent,
Docket No. WEST 80-306-R, decision issued June 9, 1980.

~FOOTNOTE_TWD

2 [075.503 Pernissible electric face equi pnent; maintenance.
Cstatutory ProvisionsE The operator of each coal mine shall
maintain in permssible condition all electric face equi pnent
required by 075.500, 75.501, 75.504 to be pernissible which is
taken into or used inby the |last open crosscut of any such m ne.

~FOOTNOTE_THREE
3 No party questions the propriety of the service of the

noti ce of contest under these circunstances, and that issue is
not addressed in this decision.



