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U S. Departnment of Labor, Nashville, Tennessee, for the
petitioner

DEC!I SI ON
Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnent of civil
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with three
al | eged violations of certain nandatory safety standards found in
Part 75, Title 30, Code of Federal Regul ati ons.

Respondent answered and contested the proposed penalty
assessnments and the case was schedul ed for hearing at Knoxville,
Tennessee, Cctober 29, 1980. Petitioner appeared at the hearing
but the respondent did not. Under the circunstances, the hearing
proceeded wi thout himand petitioner presented testinony and
evi dence in support of the citations and its proposal for
assessnment of civil penalties. A tentative partial bench
deci sion was rendered and ny final decision is hereby reduced to
witing as required by the Conm ssion's Rul es.

| ssues

The issues presented in this proceeding are (1) whether
respondent has violated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalties filed in this proceeding, and, if
so, (2) the appropriate civil penalties that should be assessed



~3559

agai nst the respondent for the alleged violations based upon the
criteria set forth in section 110(i) of the Act. One additiona
i ssue concerning respondent’'s failure to appear at the hearing
pursuant to notice is discussed and di sposed of in the course of
nmy deci si on.

In determ ning the anmount of a civil penalty assessnent,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation
Applicable Statutory and Regul atory Provi sions

1. The Mne Safety and Health Act of 1977, 30 U S.C. 01801
et seq.

2. Section 110(a) of the Act, 30 U.S.C [820(a).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Di scussi on

Citation No. 145851, May 9, 1978, 30 C.F.R [O75.1100-2
states as follows: "A water line or a 500 gallon water car was
not provided for the 001 section.”

The inspector fixed June 9, 1978, as the abatenment date for
the citation, but subsequently extended this date to August 18,
1978, by an extension notice issued on July 27, 1978, where he
noted that "the mne is closed at the present tinme and the
operator is trying to obtain a permt to build a pond to provide
the water." On Septenber 19, 1978, he extended the abatenent
time to Novenber 20, 1978, and noted that "the mine has been idle
for 9 weeks,"” and on Novenmber 21, 1978, extended it again to
Decenmber 29, 1978, noting that "the mne hasn't operated in 4
mont hs.” Anot her extension was issued on May 9, 1978, by anot her
MSHA i nspect or extendi ng the abatenent date to April 25, 1979,
with a notation by the inspector that "the mne has been idle for
8 nonths,” and finally on May 24, 1979, a third MSHA i nspector
termnated the citation with a notation that "the mine has been
cl osed down by the operator.™

Citation No. 145901, July 20, 1978, 30 C. F.R [75.902,
states as follows: "A ground nonitor systemwas not provided for
the 3 phase 240 AC water punp that was located 2 crosscuts from
the surface or the belt entry."

The inspector fixed August 18, 1978, as the abatenent date
for this citation, and on Septenber 19, 1978, he extended the
time to Novenmber 20, 1978, noting that "the m ne has been idle
for 9 weeks and the punp will be nonitored when the mne resunes
operation.”™ The citation was term nated on March 21, 1979, and



the inspector noted that "this citation is abated nonitor
provi ded. "
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Citation No. 145906, July 21, 1978, 30 C. F.R 075.1100-2(b)
states: "A water line with valves and fire hose was not provided
for the #1 belt conveyor.™

The initial abatenment date was fixed as August 18, 1978, was
subsequent |y extended several tines by MSHA i nspectors, and was
finally term nated on May 4, 1979, with a notation by the
i nspector that the operator had cl osed down.

Testinmony and Evi dence Adduced by the Petitioner

MSHA i nspector James P. Payne, Sr., confirnmed that he
i nspected the mne in question on May 9, 1978, and that he issued
Citation No. 145851 after discovering that the respondent failed
to provide a waterline capable of reaching the working face and
that no water tank was provided. Due to the lack of this
equi prent for the purposes of fighting a mine fire, he cited a
viol ation of section 75.1100-2. Mne foreman O yde Ri chardson
acconpani ed himduring the inspection, adnmtted that the required
equi prent was not provided, but he offered no explanation as to
why it was not provided. However, two fire extinguishers and
three or four bags of rock dust were present underground (Tr.
10-13).

M. Payne stated that the mine enployed eight to 12 nen on
one production shift, and that there was a coal nachine, a roof
bolter, and two scoops present, as well as a snmall anount of
expl osives, and in the event of a mne fire, the two fire
ext i ngui shers woul d be i nadequate to extinguish any fire. Wile
a fire was possible, it was not probable (Tr. 14). Coal was
bei ng produced a week or so prior to May 9, but he believes the
m ne ceased production sonetinme during July 20 to July 27, 1978
and he confirnmed that he extended the abatenent several tines
because the respondent was having difficulties in obtaining a
permt to build a pond to provide water for the mne. |nspector
Payne did not return to the mne after Novenber 21, 1978, but
confirmed the fact that his fellow inspectors Norris W Ferguson
and Billy Giffin visited the mne in March and May 1979. M.
Ferguson extended the abatenent tinme further because the nm ne was
idle, and M. Giffin termnated the citation on May 24, 1979
because the respondent cl osed the m ne down. The cited
conditions were never actually abated because the mne has been
abandoned. However, it has not been seal ed, and i n Novenber
1980, respondent will be required to seal it and subnit a
required map to MSHA confirming this fact. M. Payne stated that
he recently met M. Connor and di scussed the matter with him (Tr.
14-19).

M. Payne testified further that subsequent to the issuance
of the citation, coal was being dunped and hauled to the surface
area of the m ne by neans of the scoops, and that when he
returned and extended the citation the first tine a belt conveyor
had been installed and a waterline was |aid next to the belt but
had not been connected due to the lack of a supply of water. In
fact, respondent purchased a waterline before he had any source
of water, and M. Payne believed that respondent was naking an



effort to conply. He also believed that respondent could have
purchased or rented a water tank but did not do so (Tr. 20-21).
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I nspect or Payne confirmed that he issued Citation No. 145901 on
July 20, 1978, citing section 75.902, after finding that
respondent had no ground-nonitoring systemfor the mne. M.
Ri chardson confirnmed that this was the case and indicated that
the required system had been ordered, but he could not recal
when it was ordered, nor could he recall requesting M.
Ri chardson to produce a copy of any purchase order. From past
contacts with M. Richardson, M. Payne believed he was a man of
his word and he sinply did not question that the systemwas on
order (Tr. 21-22).

M. Payne stated that the ground-nonitoring systemis
designed to protect agai nst shock hazards in the event of a fault
in the equipnment. Power fromoutside the mne was used to
operate a 230-volt AC three-phase punp being used underground and
| ocated "a couple of crosscuts" inside the mne, and the |ack of
the required ground protection systemcould have been fatal in
the event of a shock hazard (Tr. 23). At |east one mner would
be exposed to the hazard, and while he recalled observing the
nmoni tor during a subsequent mne visit, the mne was not in
operation during the periods when the citation was extended and
that is probably why it was never installed (Tr. 25). M. Payne
could not state with any certainty whether the respondent
exerci sed good faith, but he believed that the nonitor may have
been on m ne property but was sinply not installed and he stated
that the equi pnent required to install the system would be
avail abl e from suppliers. The punp was used to punp water out of
the mne and it was kept operating while the m ne was out of
production to protect the equi prent fromthe water, and his
records reflect that coal was being produced on July 20 when the
citation issued (Tr. 28).

M. Payne stated that another MSHA inspector abated the
citation on March 21, 1979, after the ground-nonitoring system
was installed, and during that period of time, the mne was in
producti on sporadically during the evening because the respondent
was still having difficulties with the state water quality agency
and was unable to obtain a permt for construction of a water
pond and the nmine has produced no coal for the year 1980 (Tr.
28-29).

I nspect or Payne confirmed that he issued Citation No. 145906
on July 21, 1978, after finding that a conveyor belt had been
installed in the mne to transport the coal fromthe section but
no valves were installed on the waterline as required by cited
section 75.1100-2(b). The conveyor belt was approximtely 500
feet long, and while two fire extinguishers were on the section
the protection afforded was not as great as that provided by a
wat erl i ne equi pped with operational valves which wuuld facilitate
the coupling of the hose to a water supply. The waterline itself
was in place along the belt, but the valves were mssing. Valves
could be obtained fromany mne equi pnent supplier and it is a
comon item (Tr. 31-32). The mine was in operation on the day the
citation issued, but the citation was extended for a period of
some 60 days because the m ne was subsequently out of production
and he did not return after Novenber 21. However, I|nspector



Ferguson went to the m ne on March 21, 1979, and extended the
abat ement further because the mine had been idle and out of
production. Inspector Giffin went there on May 24, 1979, and
extended the citation further after determ ning that the m ne had
been cl osed (Tr. 36).
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I nspector Payne testified that the respondent was attenpting to
conply with the requirements of the standards which he cited and
the fact that he purchased the equi pmrent necessary for abatenent
attests to this fact. He also indicated that respondent could
not come into conpliance with the water quality requirenents
i nposed on himby the state and was unable to secure the required
state pernmt to construct a pond to retain water fromthe mne
and all during the periods of time in question, the m ne was
operating on an intermttent basis and was nore or |ess
"wildcatted" (Tr. 36-40).

Fi ndi ngs and Concl usi ons
Respondent's Failure to Appear at the Hearing

On the facts and circunstances presented in this case,
consi der respondent's failure to enter an appearance at the
hearing in this matter to be a waiver of any further rights on
his part to be heard. For the reasons which follow bel ow, I
concl ude that respondent has had nore than anple opportunity to
be heard with respect to his clains that due to the dem se of his
conpany he is unable to pay any civil penalty assessnents.

In this case, MSHA' s proposal for assessnent of civil
penalties was filed with the Conm ssion on April 1, 1980, and the
certificate of service reflects that a copy was served on the
respondent at the foll owi ng address:

Tom Connor, President
Mount ai n Ener gy | ncor por at ed
Route 2, Box 85 C
LaFol l ette, Tennessee 37766

Section 105(a) of the Act provides that "refusal by the
operator or his agent to accept certified mail containing a
citation and proposed assessnent of penalty under this subsection
shal |l constitute receipt thereof within the meaning of this
section.” Thus, it seens clear to ne that Congress recognized the
fact that a potential respondent could avoid process by sinply
ignoring or failing to pick up his mail when he recogni zes and
knows full well that it is from MSHA and probably contains an
assessnment notice. However, in this case, the respondent
apparently readily accepted the proposal for an assessnent of

civil penalty since he filed an answer. In that answer,
respondent listed his then current address as "P.QO Box 12,
LaFol l ette, Tennessee 37766." He also listed his tel ephone

nunber and he indicated that he could be contacted by phone or by
mai | at that address.

Inits answer filed April 25, 1980, respondent asserted that
the No. 1 Mne has been closed since July 18, 1978, and an
attenpt to reopen it was nade in Cctober 1979. However, due to
| ack of finances, respondent stated he has been unable to resune
m ni ng operations. Respondent requested a hearing in Jacksboro,
Tennessee, "to discuss the penalties and ny inability to pay ny
assessnments at this tine." The case was docketed for hearing at



Knoxvill e, Tennessee, along with several other cases docketed for
hearing during the same tinme period. Since Jacksboro is
approximately 30 mles from
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Knoxville, | believe that the hearing site is convenient to the
parties. M initial notice of hearing was mail ed by registered
mail to the address of record given by the respondent but it was
returned by the post office marked "uncl ai med" after two attenpts
to serve it on the respondent. The second notice of hearing
advising the parties of the specific hearing location in
Knoxvill e was al so mailed by registered mail and was again
returned by the post office as "unclained."

Petitioner's counsel asserted that he personally contacted
respondent's president, Tom Connor, by tel ephone on Cctober 29,
1980, several hours in advance of the scheduled 2 p.m start of
the hearing for the purpose of discussing the case with himand
M. Connor advised himthat he had not received the notice of the
hearing and did not intend to appear. M. Connor is enployed as
a nmenber of the State of Tennessee Hi ghway Patrol and apparently
operated the m ne as an outside business venture. Counse
asserted further that M. Connor's address of record is a valid
address and that he had experienced problens in the past in
ef fecting service of docunents on M. Connor and that he enlisted
the aid of an MSHA inspector to personally deliver docunments to
hi m because of his failure to accept registered nail addressed to
his posted address of record (Tr. 5-6).

Commission Rule 7, 29 C F.R [J2700.7(b) provides in
pertinent part as foll ows:

[A] proposal for a penalty * * * shall be served by
personal delivery or by registered or certified mail
return recei pt requested. Al subsequent docunents may
be served by personal delivery or by first class mail
Service by mail is conplete upon mailing. (Enphasis
added)

On the facts presented in this case, it seens clear to ne
that two notices of hearing were mailed to the respondent by
regi stered mail and in both instances, he obviously ignored them
Coupled with the fact that respondent has paid no civil penalties
for past violations and allowed themto go to default, the fact
that MSHA followed up with additional letters in its attenpts to
coll ect those prior assessments, the fact that MSHA counsel has
had to arrange for personal service of documents on the
respondent because of his failure to respond to the letters, and
the fact that counsel personally advised the respondent by
t el ephone about the hearing on the norning of October 29, 1980,

several hours in advance of its comencenent, | can only concl ude
that respondent is deliberately avoiding the inevitable and that
he is entitled to no further consideration. | conclude that he

has been treated fairly, has had anpl e opportunity to be heard,
and that the notices of hearing were served in accordance with
the rules.

Fact of Violation

| find that the testinony of M. Payne concerning the
conditions and practices cited by himin the three citations



issued in this proceeding establish the fact of violation as
charged on the face of the citations by a preponderance of the
evi dence and the citations are AFFIRVED. Failure to provide
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the required water to the working section of the mne, and
failure to install the required outlet valves constituted
violations of the cited sections, 75.1100-2 and 75.1100-2(b). In
addition, failure to provide the required ground-nonitoring
system as required by section 75.902, constitutes a violation of
t hat mandat ory standard.

Negl i gence

I conclude and find that each of the citations in this case
resulted fromthe respondent's failure to exercise reasonabl e
care to prevent the conditions cited by Inspector Payne. Although
there is sone testinony fromthe inspector that sone of the
equi prent necessary for conpliance was ordered by the respondent,
there is no evidence that it had been ordered in advance of the
i nspection, and there is an inference through the many extensions
granted by the inspectors that the equi pnent was ordered after
the citations issued. | find that all of the citations resulted
from ordi nary negligence.

Gavity

I find that each of the citations were serious. On each
occasion, the mne was in production and nen were under ground.
The failure to provide adequate firefighting equi pnent, water,
and protection agai nst possi ble shock and el ectrocution
constituted serious hazards.

Good Faith Conpliance

The only citation which was actually abated was the one
dealing with the ground-nonitoring system The inspector
recal | ed observing the systemat the mne, but could not recal
whet her it was actually installed and the term nation notice
sinmply stated that it "was provided.”" As for the remaining two
citations, although the waterline was purchased and laid next to
the conveyor line, it was never operational due to the lack of a
water supply. As for the valves, the record reflects that the
val ves were never installed and both of the citations were
apparently term nated because of the fact that the mine was idle
and apparently abandoned by the respondent. The record suggests
t hat respondent was maeking an effort to conply and he did in fact
purchase a waterline and ground-nonitoring device. Accordingly,
| conclude that while total abatenment has never been achi eved due
to the fact that the mne closed down, respondent should not be
penal i zed further for this.

H story of Prior Violations

Petitioner's Exhibit P-1 is a computer printout reflecting
respondent's prior history of violations. The printout reflects
that for the period July 22, 1976, through July 21, 1978,
respondent was issued 18 citations for which he was assessed a
total of $934 in civil penalties. Surprisingly, however, the
printout reflects that respondent has paid none of the
assessnents, and with the exception of four citations which were



contested before a Comm ssion judge, the respondent was defaulted
on the remaining 14 listed citations.
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During the course of the hearing, petitioner's counsel was asked
to explain the conmputer code DLT3 as shown on Exhibit P-1
Counsel was unable to explain the coding, but by letter filed
with ne on Novenber 17, 1980, counsel indicated that respondent
had defaulted on 14 of the citations listed on the computer
printout and that NMSHA had apparently sent himthree letters on
each viol ati on denandi ng paynent for the outstanding violations.

Petitioner's counsel stated at the hearing that respondent's
18 prior citations is not excessive (Tr. 7). Wile |l amin
agreement with that conclusion and find that for purposes of the
i nstant case, respondent's prior history does not warrant any
increase in the penalties assessed, the fact is that respondent
has totally ignored prior assessments |evied by MSHA for past
vi ol ati ons and has paid nothing for these prior assessnents. In
the circunstances, | can find no mtigating circunstances which
woul d warrant any further consideration for the respondent and
have gi ven hi m none.

Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to Remain in Business

Petitioner agrees that respondent is a small operator (Tr.
7) and | accept that as ny finding in this matter. Further, the
record adduced in this case reflects that the m ne has been
cl osed and that respondent is no |onger in business. However,
absent any input fromthe respondent as to his ability to pay, |
cannot conclude that the penalties assessed will adversely affect
his ability to stay in business. H's answer of April 21, 1980,
inplies that he may still be interested in resum ng m ning but
has been unable to raise any capital. 1In any event, since it
appears that he is no |longer in business, the question of the
i npact of the penalties on his ability to remain in business
appears to be noot. | believe that respondent has had nore than a
fair opportunity to cone forward and be heard, but for reasons
known only to the respondent it seens obvious to ne that he is
avoi di ng any confrontation with MSHA at a hearing and | do not
intend to waste any nore of the Comm ssion's val uabl e resources
draggi ng the respondent into court Kkicking and scream ng

Penal ty Assessnents

In view of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude that the initial penalty assessnents made and
proposed by the petitioner for the three citations in issue are
reasonabl e and should be affirmed. Accordingly, | adopt the
proposed penalties as appropriate for the citations in question
and they are as foll ows:

Citation No. Dat e 30 CF.R Section Assessnent
145851 5/ 09/ 78 75.1100-2 $ 66
145901 7120/ 78 75. 902 56

145906 7121/ 78 75. 1100- 2( b) 114



$236
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ORDER

Respondent 1S ORDERED to pay the civil penalties assessed in
this proceeding, as indicated above, within thirty (30) days of
the date of this decision. Upon receipt of paynent by the
petitioner, this matter is DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



