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Petiti oner

Ray E. Brandon, Findlay, Chio, for the Respondent
Bef ore: Judge Koutras
Statenent of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with one
al l eged violation of mandatory safety standard 30 CF. R 0O
56. 12- 37.

Respondent filed a tinmely answer contesting the civil
penal ty proposal and requested a hearing. A hearing was convened
on July 31, 1980, in Findlay, Chio, and the parties appeared and
participated fully therein. The parties were afforded an
opportunity to present oral and witten argunments in support of
their respective positions, and the argunents presented have been
considered by ne in the course of this decision.

| ssues

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalty filed in this proceeding; and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
the respondent for the alleged violation based upon
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the criteria set forth in section 110(i) of the Act. Additiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S. C. [0820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Sti pul ations

The parties stipulated to jurisdiction, agreed that
respondent's Carey Linme Plant-Quarry and MIIl is a mne within
the nmeaning of the Act, that it produces line, |inmestone, and
crushed stone, and they agreed to the admi ssibility of MSHA' s
conputer printout reflecting respondent's prior history of
violations (Exh. P-1, Tr. 6). The parties al so agreed that
respondent's nmine size during the year 1978 consisted of 280, 637
man- hours and that respondent's mning operation is a nedi um one
(Tr. 6, 17), and they also agreed to the adm ssibility of all of
t he docunents nmarked and received as part of the record in this
case, including an agreenent that the junction box which was the
subj ect of the citation and produced in court as denonstrative
evi dence to acquaint the court with its physical characteristics,
need not be made part of the official record in light of its
rat her cunbersone di nensions. Instead, the parties agreed that
the exhibits describing and picturing this device is sufficient
for any evidentiary purposes (Tr. 7). Respondent also stipul ated
that the proposed assessnent will not adversely affect its
ability to remain in business (Tr. 17).

Di scussi on

Ctation No. 368657, June 21, 1978, citing an all eged
violation of 30 C.F.R [56.4-29, was vacated and di sm ssed on
notion by the petitioner by ny order of July 9, 1980. The
hearing in this case concerns Citation No. 368661, initially
i ssued on June 21, 1978, by MSHA i nspector M chael J. Pappas,
alleging a violation of 30 C.F. R [156.12-37, and the condition
or practice described on the face of the citation is as foll ows:
"Fuse tongs were not being used to renove and repl ace fuses in
the el ectrical
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circuit box for the overhead crane in the shop.”™ Mandatory
safety standard 30 C. F. R [56.12-37, provides as follows: "Fuse
tongs or hotline tools shall be used when fuses are renpbved or
repl aced in high-potential circuits.” The term"high potential™
as used in section 56.12-37, is defined by section 56.1, as "nore
t han 650 volts."

The citation was subsequently anmended by | nspector Pappas on
Novenber 17, 1980, to reflect a correction in the citation to the
mandat ory standard which M. Pappas intended to cite, nanely
section 56.12-36, which provides as follows: "Fuses shall not be
renoved or replaced by hand in an energized circuit, and they
shall not otherw se be renmpved or replaced in an energi zed
circuit unless equi pnent and techni ques especially designed to
prevent electrical shock are provided and used for such purpose.”

At the hearing, the respondent conceded that it was aware of
the nodified citation, that it was served with a copy of sane,
and was not prejudiced in its ability to present a defense to the
al l eged violation of section 56.12-36, as reflected in the
nodified citation (Tr. 4-5).

Petitioner's Testi nony and Evi dence

MSHA i nspector M chael J. Pappas confirnmed that he conducted
an inspection at the mne site in question on June 21, 1978, and
while in the garage area one of the mechanics, a M. Feasal
brought to his attention a problemthat he was havi ng concerning
the rails on the overhead crane. Before clinbing up to the crane
area, M. Feasal deenergized it by wal king to the fuse box which
supplied power to the crane, opening the box, and reaching in
with his hand and pulling out one of the fuses. M. Pappas
expressed concern over this act on the part of M. Feasal because
the floor was wet and he did not use any fuse tongs to renove the
fuse. After showing himthe problemw th the crane rails, M.
Feasal replaced the fuse in the box by hand and turned the sw tch
back on (Tr. 18-22).

M. Pappas stated that sinply because the handle to the fuse
box is turned or pulled down, this does not insure that the box
is totally deenergized. M. Feasal renoved the fuse so quickly,
and it was done before he realized what had happened, and since
he was standing on a wet floor and did not check to insure that
the fuse knives were down, M. Pappas was concerned about a shock
hazard and believed that a violation occurred. He also indicated
that unless the main power switch is disconnected, part of the
fuse box is still energized even though the door is open, and he
determ ned that the main power switch had not been turned off
because the garage lights were on and other el ectical power was
bei ng used. He determ ned that fuse tongs were not used to
renove the fuses, and he did so by asking the safety forenman and
superintendent who inforned himthat fuse tongs were not used but
that they would obtain them (Tr. 23-24).

On cross-exam nation, M. Pappas stated that when M. Feasa
renoved the first fuse he advised himthat he should not do so,



but that M. Feasal proceeded to renove the renmaining two fuses
by hand after he had warned hi m not
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to. M. Pappas confirned that the floor was wet and he coul d not
recal |l observing a rubber mat under the fuse box (Tr. 24-28). He
al so confirmed that he nodified the citation after |earning that

the fuse box was | ess than 600 volts, and when he returned to the
mne at a later tine to | ook at the box in the conpany of a nine

el ectrical inspector, he recalled that he stated that the back of
t he box was not deenergized (Tr. 28-29).

In response to further questions, M. Pappas indicated that
abat ement was achi eved with the purchase of fuse tongs by the
respondent, and he could not recall if the use or nonuse of such
fuse tongs at the mne site was discussed with any of his fell ow
i nspectors. He did recall that respondent advised himthat tongs
were never used, he observed none in use at the mine, and could
not recall discussing the matter with any m ne personnel (Tr.

34- 35).

VWen called in rebuttal, M. Pappas stated that when he
guesti oned M. Feasal about the procedure he normally used to
deenergi ze the box in the event he had to perform nmechani cal work
on the crane, M. Feasal told himthat he never used fuse tongs
and that he and anot her nmechani ¢ al ways renoved them by hand (Tr.
75). M. Pappas also indicated that a fuse tong is an electrica
tool not a nechanic's normal tool. He also questioned why an
electrician would need a voltneter if the box in question was in
fact fool proof (Tr. 76). He also candidly admtted that if he
observed a mechanic pull a fuse by hand with the switchbox in the
OFF position, he would cite himfor a violation, but if he
observed an el ectrician checking the box with a voltnmeter and it
i ndi cated no voltage, he would probably not cite the electrician
if he pulled the fuse by hand. But in the instant case, M.

Feasal expressed conplete ignorance as to the use of a fuse tong
and he was not an electrician (Tr. 77).

Respondent' s Testi nony and Evi dence

Ronal d Stapley, testified that he has been enpl oyed as an
el ectrical supervisor for the respondent for 18 years, supervises
a crew of five people in the mne electrical departnent, and that
hi s departnent handles electrical installations and nai nt enance.
He was called to the scene of the citation in question shortly
after M. Pappas issued it. H s people are equipped with all the
necessary protective equi pnent required to performtheir jobs,
and fuse tongs were located in the electrical shop. Al of his
electricians are supplied with voltage-netering devices which
they carry with themto determ ne whether any of the circuits
they work on are electrically alive. He identified the fuse box
in question (Exh. R-1) as the 450-volt Trunbull disconnect sw tch
which is the subject of the citation in question, and indicated
that it provides 440 volts to operate the crane in the garage.
He al so indicated that he tested the box after the citation
i ssued and identified Exhibit R 5 as a nenorandum dat ed Novenber
19, 1979, which he prepared, and he read the foll ow ng pertinent
portion into the record (Tr. 43): "The Trunbul | three-phase
30-anp fuse di sconnect switch was checked from phase to phase and
to ground on | oad side and was found to be zero voltage on both



checks with switch in OFF position. All points of access were
checked and found to have zero voltage readings."
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M. Stapley testified that he tested every accessible area inside
t he opened switchbox with a voltneter and he indicated that the
switch is enclosed in a netal enclosure, that the |live voltage
area between the switch and the box itself could only be reached
with great difficulty, and one would have to have "pretty smal
hands" to reach into that area. The box has a cover lid
enclosing it and in order for the switch to be in an ON position
the lid has to be closed and there is a nmechanical interlock
installed on it and one cannot gain access to the inside of the
box until the switch is turned to the OFF position. He traced
the path of any current entering the box with the switch in the
ON position, and indicated that power enters the box at the upper
| eft hand corner through the first fuse, and in this position a
spade at the bottomof the fuse position is in a closed position
VWen the switch is OFF, the spades are open, and no current
passes through the box, but rather, stops at the top of the box
where it is "alive." |If the switch is in the OFF position
everything in the box itself is "cold", and if one were to reach
in and grab one of the fuses he would not receive a shock. He
identified Exhibit R 2 as a schematic of the current path to the
box and indicated that current enters the box at the top left
fuse and exits at the lower right end of the third fuse to the
load (Tr. 44-50).

M. Stapley stated that the switchbox in question is

manuf actured to provide maxi num protection to an individual in
that the box has a safety interlock and when the switch is on al
three fuses are energized at the sane tine, and when it is off

all three are deenergized simultaneously. In his opinion, the
box is deenergized with the switch in an OFF position, and if the
main plant switch were turned off all of the power in the plant
woul d be shut down and the plant could not operate (Tr. 50-52).

On cross-exam nation, M. Stapley indicated that in the
event of a nechanical failure within the switchbox, it is
possi bl e that the bl ades may not be conpletely pulled out when
the box door is open, but this would happen if the bar actually
broke and was stuck in the closed position. He conceded that in
the event the secondary circuit within the box were deenergi zed,
that portion of the circuit stopping at the first fuse would
still be energized (Tr. 52-54).

In response to further questions, M. Stapley stated that an
el ectrician would never reach in and pull out a fuse by hand as
M. Feasal did, and that the usual procedure that an electrician
woul d follow would be to turn the box switch off and lock it out
bef ore perform ng any mai nt enance work on the box. He could not
explain why M. Feasal did what he did since | ock-out procedures
were in effect at the tine the citation issued. The switchbox in
guesti on does not require frequent maintenance, and he specul at ed
that the fuses were pulled by hand sinply to turn off the power
to the crane. He explained the procedure followed by his
electricians in checking for bad fuses. An electrician would
throw the switch to the OFF position, open the sw tch door, check
it for power, turn the switch on and make a voltage check with a
voltneter to determ ne which fuse was bad, and he would then turn



the switch to the OFF position and renove the defective fuse by
hand (Tr. 54-59).
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M. Stapley indicated that the fuse box is part of the circuit
fromthe main power source to the box, but that it would only be
energi zed up to the top of the box disconnect (Tr. 60).

Harol d McKi nnon, testified that he has been enpl oyed by the
respondent for 32 years and that he is the safety supervisor for
all of its plants. He was present at the facility on June 21
when the inspection took place and confirmed | nspector Pappas’
recol | ection concerning M. Feasal pulling the fuses by hand, and
recalled that the area was danp. A rubber mat was in place under
the fuse box in question, and he indicated that one can detern ne
whet her the switchbox is "hot" by visually observing the knives
on the foot bar fromthe side of the fuses. Wen the switch is
in the ON position, the knives are up and insert thenselves into
the contact point, and when they are down, the switch is
di sconnected and OFF, and safe in that position. He was with M.
Stapl ey when he tested the sw tchbox and confirmed his findings
that "everything” was in order. Wen the switch is OFF, one
woul d have to make an effort to reach around behind the box to
touch an energized circuit, and the box itself is designed to
preclude this from happening (Tr. 61-67).

On cross-exam nation, M. MKinnon stated that he never
observed a mechanic renove a fuse by hand and that he was as
surprised as | nspector Pappas was when M. Feasal did it (Tr.

67). In response to further questions, he candidly admtted that
fuses were supposed to be renoved by fuse tongs, that tongs were
avai l abl e I ong before the citation issued, "but there is probably
not as nuch enphasis put on it as they are right now' (Tr. 68).
VWhen asked whet her the box could becone energized when it was in
the OFF position, he answered as follows (Tr. 69):

No. That particular switch, if you know what to | ook
for on there, | don't think you got any worries at all

If you know what to look for. It is designed in such a
manner that you can see the working parts in there and
if that knife doesn't drop down out of there, you
better stay out.

VWhen asked whether the fuse knife could hang up and not
conpletely close when the switch was in the OFF position, he
answered: "lI'msure that there is a possible [sic] sonething
m ght go wong. [It's not a hundred percent”. If two of the
kni ves cl osed and the other one did not, he indicated that "you
are going to get poked on the one that the knife didn't drop
down" (Tr. 70). When the fuse box switch is in the ON position
the circuit conmng into the box would conplete itself by going
through all of the fuses and out to the load, and if the swtch
is OFF, current stops at the point where it enters the top of the
box at the first fuse and there is no conpleted circuit through
the box since the current would stop at that point (Tr. 71). M.
McKi nnon stated that in his capacity as safety director he al ways
strives to educate his personnel to use proper safety procedures
in their work, and that in dealing with the different types of
swi tchboxes in the plant he would prefer that they use fuse tongs



when fuses are changed out, but that the sw tchbox in
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guestion is not the type of box where this is required, and when
one is "troubl eshooting” a box he may not have tongs readily
avai | abl e and he would sinply reach in and renove a fuse (Tr.
72).

Fi ndi ngs and Concl usi ons
Fact of Violation

The citation in this case concerns a Trunbull 30-anp,
450-volt fuse interlock switch box |ocated at respondent's plant
garage. The box serves as the only source of electrical power to
an overhead crane | ocated nearby in the garage through which
el ectrical energy passes to service the crane. The critica
guestion presented is whether the box in question constituted an
energi zed circuit on the day the citation issued. Petitioner
takes the position that while the box may have been di sconnected
and deenergi zed at the point where the power cable enters the top
of the box where it is normally connected to the first fuse
i nside the box, the failure to deenergi ze and | ock out the box at
the main plant power switch constituted a deenergization of a
portion of the circuit but not of the entire circuit itself.
Since a portion of the circuit was still energized at the tine
the fuse was pulled and replaced by hand, the petitioner asserts
that the situation presented a potential danger in the event of a
mechani cal failure in the box itself. In short, petitioner's
viewis that the entire circuit consisted of a "primary side,"
consi sting of the main power cable which entered the box at the
top, and a "secondary side," which consisted of the fuses and
Wi ring inside the box. Further, notw thstanding the fact that the
ci rcunst ances presented posed an unlikely probability of an
actual accident and that the hazard presented was m ni nal
petitioner nonetheless maintains that the failure to deenergize
the entire circuit at the plant nmain power source constitutes a
violation of the cited safety standard (Tr. 9-12).

Respondent takes the position that the term"energy" is
defined by Webster's Third New International Dictionary at pages
751 and 408 as "To inpart energy; make active; to nmake energetic
or vigorous; to make an electric circuit alive electrically by
appl ying voltage," and "the conplete path of an electric current
i ncludi ng any di splacenment current." Respondent argues that the
box in question is fed by electric current, but that when the box
is opened to expose the inner accessible parts which are within
reach of someone placing their hand into the box, the box is
deenergi zed and therefore no circuit or flow of current passes
t hrough the fuse holders to the | oad side of the box. Conceding
that there is current to the backside of the box, respondent
asserts that any access to this area is protected by insulation
and a person cannot be electrically shocked by the current flow
itself, and suggests that the standard on its face provides an
exception which states "unl ess equi pnent and techni ques
especi ally designed to prevent electrical shock are provided and
used for that purpose"” (Tr. 12-13). 1In this regard, respondent
asserted that the box in question was specifically purchased and
installed to provide maxi mum protection to personnel and that one



cannot have access to the inside of the box unless the switch is
of f and covered up, and that at the tine the fuse was pulled by
hand the circuit
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was deenergi zed t hrough the mechanical function of the box itself
and that testing of the box at the time the citation issued
established that fact (Tr. 15-16).

Petitioner's initial view of the | anguage of the standard,
whi ch provides for an exception, was that only fuse tongs or
simlar devices for renoving and replacing fuses are acceptabl e
and that MSHA woul d object to the existence of any nechani sm
within the box itself as an absol ute defense to the standard. As
an exanple, MSHA counsel stated that in the event of a mechanica
failure in the box an enpl oyee opening it may not notice that the
"kni ves" behind the fuses had not di sengaged and that this
presents a chance that the enployee will be shocked (Tr. 15).
However, during closing argunents, counsel candidly admtted that
while the first phrase of the |anguage of section 56.12-36 is
direct and absolute in that it proscribes the renoval of fuses by
hand, the remaining portion dealing with an exception which
states "unl ess equi prent and techni ques especially designed to
prevent electrical shock are provided and used for such purposes”
i s anmbi guous (Tr. 84).

On the facts presented in this case, it could be argued that
the switchbox in question is engineered in such a fashion as to
provi de maxi mum safety protection. The manufacturer's
specifications (Exh. R-3), reflect that the box contains sone
rat her sophisticated interlocking safety devices, including a
| ocki ng mechani smthat |ocks the switch into a full OFF position
when activated, has visible fuse contact bl ades, and is encl osed
in a heavy gauge steel container provided with fixtures to
facilitate padlocks. 1In addition, while it is true that the
voltnmeter test conducted by M. Stapley and M. MKi nnon (Exh.
R-5), was conducted sonetine after the citation issued, the fact
remai ns that the test was conducted on the identical box cited
and it confirmed that access to the fuses cannot be made unl ess
the switch is in the OFF position, and in that position, the
vol tage neter indicated no voltage when checked from
phase-t o- phase and to ground on the | oad side.

The first question to be addressed is whether or not the
swi t chbox mechanismin this case, while in the OFF position
constitutes an energized circuit within the nmeaning of the
standard. Respondent's position is that under the definition of
an electrical energized circuit, a switchbox which is turned off
sinmply is not an energized circuit, even though the power cable
feed line to the top of the box is energized to that point.

Al t hough respondent agrees that the practice of renoving fuses by
hand is not a good one, and that as a result of the citation

fuse tongs are now provi ded wherever there is an electrical box
containing fuses, it still maintains that no current passes

t hrough the box when the cover lid is opened and is in the OFF
position, and the result is that there is no energized circuit
within the box (Tr. 86-87).

A second issue which needs to be addressed is the question
of interpretation and application of that part of the standard
whi ch seens to provide for an exception to the requirenent that



fuse tongs be used when renoving and repl aci ng fuses. The
guestion is whether or not the exception relates to, or is

limted to, nethods for renoving and replacing fuses and whet her
t he
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asserted built-in safety features of the box itself, coupled with
the testing procedures followed by trained electricians, are
sufficiently reliable so as to come within the exception. In
this regard, and in response to ny questions, the respondent
conceded that the switchbox in question has not been designated
as a "fail-safe" device by MSHA, and neither the inspector or the
respondent were aware of any MSHA approval |abels affixed to the
box (Tr. 81).

An inherent basic problempresented in this case lies with
the anmbiguity of the |anguage used in section 56.12-36 as it
relates to the exception and the requirenment for the use of fuse
tongs. The term"energized circuit” is not further defined by
the definitions found in section 56.1, and | take note of the
fact that while section 56.12-36, uses the phrase energized
circuit, section 56.12-37, which requires the use of fuse tongs
or hotline tools with no exceptions, does not use the phrase

energized. It sinply refers to high-potential circuits wthout
qualification, and "high-potential"” is defined as "nore than 650
volts", while "lowpotential” is defined as "650 volts or |ess".

The Dictionary of Mning, Mneral, and Rel ated Terns,
published by the U S. Departnent of the Interior, 1968 Edition
defines the term"circuit” in pertinent part as follows at page
210: "A conducting part of a systemof conducting parts through
which an electric current is intended to flow The course
followed by an electric current passing fromits source through a
successi on of conductors and back to its starting point."

The term"switch” is defined in pertinent part at page 1111

of the Mning Dictionary as: "[Mechanical device for opening
and closing an electric circuit.”" The term"fuse" is defined in
pertinent part at page 471 as: "An overcurrent protective device

with a circuit-opening fusible nenber directly heated and
destroyed by the passage of overcurrent through it."

Upon consideration of the | anguage contained in sections
56. 12-36 and 56.12-37, it occurs to nme that if these standards
are intended to provide protection against accidental electrica
shocks or accidents, or to absolutely require the use of fuse
tongs or other mechani cal devices when renoving or repl acing
fuses, it would have been a sinple matter for the standards
witers to state that proposition by specifically requiring the
use of such nechanical devices for both high and | ow potenti al
circuits. However, by including an exception as part of section

56.12-36, | can only assune that the drafters of the standards
may have believed that a |lowpotential circuit is not as
critical, in ternms of safety as a high-potential circuit, and

therefore provided for an exception for the renoval and

repl acenent of fuses as |ong as "equi pnent and techni ques

especi ally designed to prevent electrical shock are provided and
used for such purposes.” As an alternative, and in order to

di spel any anbiguity that arises fromthe | anguage of the two
standards, | suppose that the Secretary could have promul gated a
standard requiring that all power in a mne be turned off when
fuses are renmpoved and repl aced.



~3581

Petitioner offered no expert testinmony fromany of its electrical
personnel to explain the distinctions made by the standards in
guestion. On the other hand, respondent's testinony and evi dence
reflects that conmpany safety policy and procedure dictates that
only trained electricians are authorized to perform mai nt enance
on electrical equipnment such as the box in question. Aside from
the interlocking safety device on the box itself, which
automatically triggers an OFF switch when the box cover lid is
opened, respondent asserts that a trained electrician would
normally look into the box to insure hinself that the fuse knives
are di sconnected, and he would also apply a voltneter to the box

to satisfy hinmself that there is no "live" current in the box
before proceeding to renove a fuse or otherw se perform
mai nt enance on the box. | conclude that the use of the voltage

meter and the visual inspection procedure by trained electricians
is to prevent electrical shock, and if such procedures were used
they would fall within the exception | anguage noted in section
56.12-36. Further, there is an inference in this case that the

i nspector who issued the citation is in agreement with ny
conclusion in this regard since he candidly adnmitted that had he
observed an el ectrician checking the box with a voltage neter he
woul d not have cited himfor pulling out the fuse by hand. H s
concern was the fact that he observed a non-electrician nmechanic
doing this without making any additional tests or observations.

It seens clear to ne that the swi tchbox in question
including the three fuses and wiring inside the box are
i ncorporated as part of the total electrical circuit providing
power to the crane. The path of current within the circuit is
fromthe main plant power source to the top of the sw tchbox,
t hrough the fuses and switching circuit inside the box, and out
to the load. It also seens clear to ne that the current passing
t hrough the conpleted circuit may be interrupted in several ways.

An overl oad or mechanical failure on the circuit woul d obviously
cause a fuse to blow and interrupt the flow of current. The
circuit is also interrupted when the switchbox is turned to the
OFF position and this is acconplished by opening the cover lid to
t he box.

In its posthearing argunents filed August 18, 1980,
respondent asserts that when the fuse box in question is in the
OFF position there is no conplete path of electric current and
that the box includes a roller camaction and a nultiplying
i nkage design with a powerful spring action that always throws
to full OFF or ON and that there is no hal fway position because
there is no dead center. |In these circunstances, respondent
mai ntai ns that since the box is especially designed to prevent
el ectrical shock and used for that purpose, the exception
provided in section 56.12-36 is applicable in this case and that
an energized circuit was not present.

In addition to the foregoing, respondent states that NMSHA
has accepted a | ock-out procedure wherein respondent is permtted
to throw a switch to the OFF position, lock it out and proceed
with repairs since the current is deenergized. Yet, in this



case, MSHA insists that the power nust be shut off at its source
in order to have the circuit deenergized. Respondent fails to
perceive any difference as the fuses are deenergi zed when the

i nterlock doors of the sw tchbox in question are opened.
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Respondent's assertion that it is unreasonable and sonmewhat
inconsistent to require it to shut off the main plant power
source when performng work or changing fuses in the box is not
really the critical issue in this case. In this regard, | reject
the petitioner's argunent made during the hearing that the
failure to turn off the main power supply, thereby deenergizing
the conplete circuit, including the box and fuses, constituted a
violation of the cited standard. Failure to deenergize or to
l ock out circuits and equi prent while perform ng nmai ntenance work
are separate conditions or practices covered by sections 56.12-16
and 56.12-17, and if the inspector believed that these sections
were violated it was incunbent on himto specifically cite the
respondent accordingly.

The critical issue presented in this case is not the fact
that the main power switch was not turned off, but rather, the
fact that an enpl oyee was observed renoving and repl aci ng fuses
by hand contrary to the stated requirenments of section 56.12-36.
On the facts presented in this case, it is clear that the fuses
in question were in fact renoved fromthe box by hand and
repl aced by hand contrary to the clear prohibition against such a
practice. The critical question is whether the box and fuses
constituted an energized circuit. |If the answer to this question
isinthe affirmative, then the citation nust be affirmed unless
t he respondent can establish that "equi pnent and techni ques
especi ally designed to prevent electrical shock” were provided
and in fact used at the time the fuses were pulled and repl aced
by hand, thereby maki ng the exception found in section 56.12-36
appl i cabl e.

Respondent's reliance on the exception found in section
56.12-36 is based on the follow ng factors:

1. The switchbox is manufactured to provide maxi num
protection in that the fuses are automatically
deener gi zed si nul taneously when the box is opened,
thereby resulting in the switch being placed in a
conplete OFF position. Wth the switch in this
position, the circuit is interrupted and that portion
within the confines of the box itself is "cold" and
conpl etely deenergi zed.

2. A test conducted on the identical box in question
with a voltnmeter confirmed the fact that no current
flows through the box circuitry with the switch in the
OFF position

3. Wth the switchbox opened and in the OFF position
one can visually observe whether the fuse spades are
opened and not engaged, thereby confirm ng the fact
that they are deenergized.

4. Trained electricians perform mai ntenance on the
boxes and check themout with voltnmeters before
attenpting to renove fuses.
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After a careful review and consideration of all of the argunents
presented in this case, | conclude and find that the facts
presented support a finding of a violation of section 56.12-36,
and the citation is AFFIRVED. Al though the respondent has
advanced several neritorious argunents in support of its case,
and particularly with regard to the exception noted in section
56.12-36, the fact is that at the precise noment |nspector Pappas
observed M. Feasal reach in and pull the fuses by hand, none of
the af orenmentioned factors cited by respondent in support of the
proposed application of the exception were present. On the facts
presented in this case, it seens clear that at the time M.
Feasal pulled the fuses out of the box by hand, he had conducted
no tests with any neters to ascertain whether the box was hot or
col d.

Wth regard to the test conducted by the respondent
subsequent to the issuance of the citation, the record reflects
that the box was tested with a voltneter well over a year |ater
and the fact that the tests indicated a "cold" circuit inside the
box is of little value in determ ning the condition of the box at
the tinme the citation issued. As for the asserted built-in
safety features of the box in question, while it is true that it
is engineered in such a way as to provi de maxi num protection
agai nst accidental electrocution or shock, the fact is that
respondent's own testinony indicated that the box is not an
absolute failsafe device and that it can mal function. For
exanple, M. Stapley testified that while the box is normally
deenergi zed when the switch is in an OFF position, it was
possi ble that in the event of an accident, the fuse bar bl ades
could remai n engaged even with the box door opened, and if this
occurred, current would continue flow ng through the first
engaged fuse. M. Stapley also testified that while the current
stopped at the top of the box when the switch was in the OFF
position with the box door opened, there was an area between the
switch and the box itself which remai ned energi zed and accessi bl e
to a person with small hands. M. MKi nnon conceded that soneone
coul d conceivably reach behind this area, but that it would take
sonme effort. And, while he believed the box in question
presented no problenms when it was in the OFF position, he
tenpered his statenment by indicating that this was true only if
one "knew what to | ook for," and he conceded that it was possible
for a fuse knife to remain open and not fully engage, and that if
this occurred the circuit through the fuse would stll be "hot."
Finally, both M. Stapley and M. MKi nnon expressed surprise
over the fact that a nonelectrician such as M. Feasal would
reach in and pull fuses by hand contrary to conpany policy and
pr ocedur e.

Wth regard to the question as to whether the fuse box in
guestion constituted an "energized circuit” at the time M.
Feasal was observed pulling the fuses by hand, on the facts
presented in this case it seens clear that even though the box
was opened and the switch was in the OFF position, current flowed
to the top of the box and into the small area characterized as
sonewhat i naccessi bl e between the switch and the box. 1In the
event the fuse blades failed to disengage, current would continue



to flow through the fuses. The standard, on its face, does not
differentiate between a conpleted and partial energized circuit,
and respondent urges a restrictive interpretation which would
term nate the energized circuit at the point where it enters the
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box, while petitioner urges a broad interpretation which would
take into account possible accidents and failures within the box
itself, thus permtting the circuit to remain open and conpl et ed.
On bal ance, | believe that petitioner has the better part of the
argunent, particularly on the facts and circunstances presented
in this case, where a nonelectrician acting on his own volition
ei ther out of total ignorance or |ack of concern for his own
safety, places hinself in jeopardy. | believe that the standard
was i ntended to preclude just such an occurrence.

Negl i gence

Petitioner conceded that the facts presented in this case do
not indicate that the respondent had any prior know edge
concerning M. Feasal's pulling the fuses by hand or that the
respondent condoned such a procedure by its nechani cs when the
swi tchbox was required to be turned off for mai ntenance purposes.
Petitioner suggests that if any negligence were present, it was
mnimal (Tr. 78). On the facts and circunstances here presented,
| cannot conclude that M. Feasal's unexpl ai ned and fool hardy act
of reaching into the box and renoving the fuses by hand with no
apparent exam nation of the fuse knives or testing of the box to
make sure that it was in fact "cold" can be attributed to the
respondent. | find that the respondent was not negligent.

Good Faith Conpliance

Petitioner concedes that the citation was abated in good
faith by the respondent (Tr. 78), and | adopt this as my finding
in this proceeding.

Gavity

Al t hough one can conclude that the practice of a nechanic,
who is not a trained electrician, reaching into a switchbox to
renove a fuse by hand wi thout conducting any tests to insure that
the box is not alive with current is a serious matter. Wile it
has not been established that the swi tchbox in question was in
fact failsafe, there was a potential, although sonmewhat renote,
of someone being el ectrocuted by pulling the fuses by hand (Tr.
84). Petitioner conceded that it was extrenely renote that
someone coul d have been injured on the day the citation issued

(Tr. 85). Even so, | cannot overl ook the testinony of M.
McKi nnon who candidly admitted that the area behind the box was
still energized even though the switch was off, that it was

possi bl e for a nechanical failure to occur which nmay have
prevented the fuse knives from conpletely closing, thereby
permtting current to continue through the circuit inside the
box, and that a novice who opens the box w thout exam ning it
closely to ascertain whether the knives are open or fails to test
it with a voltnmeter could be subjected to a potential hazard.
Under these circunstances, | find that the condition cited was a
serious violation.

H story of Prior Violations



Petitioner conceded that respondent's history of prior
violations is a good one and does not warrant any increased
assessnment (Tr. 82), and | adopt this as ny finding on this
i ssue.
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Si ze of Business and Effect of Penalty on Respondent's Ability to
Rerai n i n Busi ness

The parties stipulated that respondent is a medi umsized
operator and that the proposed civil penalty assessnent will not
adversely affects its ability to remain in business, and | adopt
this stipulation as nmy finding in this regard.

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons nmade
in this proceeding, a civil penalty of $50 is assessed for
Ctation No. 368661, June 21, 1978, for a violation of 30 C.F.R
056. 12- 36

ORDER
Respondent 1S ORDERED to pay the civil penalty assessed by
nme in the amobunt of $50 within thirty (30) days of the date of
t hi s deci sion.

Ceorge A. Koutras
Admi ni strative Law Judge



