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ADM NI STRATI ON ( MSHA) , Docket No. CENT 80-180-M
PETI TI ONER A/ O No. 39-00700- 05001
V.

Mat son Gravel Pit
DAN NEVI LLE, D/ B/ A
NEVI LLE CONSTRUCTI ON,
RESPONDENT

DECI SI ON

Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor,
U S Departnent of Labor, Kansas City, Mssouri, for
Petiti oner
W1 son Kl ei backer, Esq., Lamrers, Lammers, Kl ei backer
& Casey, Madison, South Dakota, for Respondent

Before: Judge Stewart

The above-captioned case is a civil penalty proceeding
brought pursuant to section 110 of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq. (hereinafter,
referred to as the Act). The hearing in this matter was held on
Sept enmber 19, 1980, in Brookings, South Dakot a.

At the conclusion of the presentation of evidence and oral
argunent by the part ies on an issue-by-issue basis, a decision
was rendered fromthe bench. The decision is reduced to witing
i n substance as follows, pursuant to the Comm ssion's Rul es of
Procedure, 29 C.F.R [2700. 65:

My ruling on the issue of the jurisdictional question
concer ni ng Respondent's inpact on interstate commerce
is as follows: Section 3 of the Federal M ne Safety
and Health Act of 1977 states at Section 3(d) that
"operator' means any owner, |essee, or any other person
who operates, controls, or supervises a coal or other
m ne or any independent contractor performng services
or construction at such mne." Section 3(h)(1) of the
Act provides that "coal or other mine" neans (A) an
area of land fromwhich mnerals are extracted in
nonliquid formor, if inliquid form are extracted

wi th workers underground, (B) private ways and roads
appurt enant
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to such area, and (C) |ands, excavations, underground
passage ways, shafts, slopes, tunnels and workings,
structures, facilities, equipnent, machines, tools,

or other property including inpoundnents, retention

danms, and tailings ponds, on the surface or underground,
used in, or to be used in, or resulting from the work

of extracting such minerals fromtheir natural deposits
innonliquid form or if inliquid form wth workers
underground, or used in, or to be used in, the mlling

of such mnerals, or the work of preparing coal or other
m neral s, and includes custom coal preparation facilities.
In maki ng a determ nati on of what constitutes mnera
mlling for purposes of this Act, the Secretary shal

gi ve due consideration to the conveni ence of adm nistra-
tion resulting fromthe del egati on to one Assi stant
Secretary of all authority with respect to the health

and safety of mners enployed at one physical establishment.

The record wi thout question establishes that Neville
Construction Conpany is a person who operates, controls
or supervises a mne. It further establishes that the
Matson Pit is an area of |and fromwhich mnerals are
extracted in nonliquid formand that there were working
structures, facilities and equi pnent used in and
resulting fromthe work of extracting such mnerals
fromtheir natural deposits in nonliquid form It is
therefore clear that the Matson Pit was a mine and that
Nevi | | e Constructi on Conpany was an operator within the
meani ng of the Act.

Section 4 of the Act prescribes that mnes subject to
the Act are as follows: "Each coal or other mne, the
products of which enter commerce, or the operations or
products of which affect commerce, and each operator of
such mne, and every mner in such mne shall be
subject to the provisions of this Act."

The evi dence presented has established that the
equi prent used in the mne or the parts thereof were
manuf actured in states other than South Dakota (the
State in which the Matson Gravel Pit is |ocated),
al t hough sonme of those parts m ght have been | ater
assenbled in the state of South Dakota. |In fact, it
had been approxi mately 32 years since one of the pieces
of equi prent, the crusher, had been brought into the
state of South Dakota al ready assenbl ed.

The evi dence establishes that the crushed product from
the pit is used in roads in the state of South Dakota,
essentially county and city roads. 1In addition to the
use of these products by M. Neville in his
construction business, sone of these products were sold
to other conpanies. Mst of these conpanies that
appear were fromthe state of South Dakot a;
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however, as M. Dan Neville, Jr., has testified, at |east one of
t hese conpani es, the Rupp conpany, was fromthe State of

M nnesota, even though the contract under which the products were
used was in the state of South Dakot a.

| therefore find that the products of this mne and the
operation of this mne did affect commerce within the
meani ng of Section 4 of the Act, and that Neville
Constructi on Conpany, the operator of the mne, is
subj ect to the provisions of the Act.

My ruling on the issue rai sed by Respondent concerni ng
the unl awful search and seizure is as follows: Section
103(a) of the Act advises that, "Authorized
representatives of the Secretary or the Secretary of
Heal t h, Education and Wl fare shall nake frequent

i nspections and investigations in coal or other mnes
each year for the purpose of (1) obtaining, utilizing,
and di ssem nating information relating to health and
safety conditions, the causes of accidents, and the
causes of diseases and physical inpairnents originating
in such mnes, (2) gathering information with respect
to mandatory health and safety standards, (3)

det erm ni ng whet her an i mm nent danger exists, and (4)
determ ni ng whether there is conpliance with the
mandatory health and safety standards or with any
citation, order, or decision issued under this title or
other requirements of this Act. 1In carrying out the
requi renents of this subsection, no advance notice of
an inspection shall be provided to any person, except
that in carrying out the requirenents of clauses (1)
and (2) of the subsection, the Secretary of Health,
Educati on and Wel fare may gi ve advance notice of

i nspections. |In carrying out the requirenents of
clauses (3) and (4) of this subsection, the Secretary
shal I nake inspections of each underground coal or
other mne inits entirety at |least four tines a year
and of each surface coal or other mne inits entirety
at least two tines a year. The Secretary shall devel op
gui del i nes for additional inspections of mnes based on
criteria including, but not limted to, the hazards
found in mnes subject to this Act, and his experience
under this Act and other health and safety |laws. For

t he purpose of making any inspection or investigation
under this Act, the Secretary, or the Secretary of
Heal t h, Education and Welfare, with respect to
fulfilling his responsibilities under this Act, or any
aut hori zed representative of the Secretary or the
Secretary of Health, Education and Welfare, shall have
a right of entry to, upon, or through any coal or other
m ne. "

The record establishes that |Inspector Elvestron was
present at the Matson Gravel Pit on the day of the

i nspection for the purpose of conducting an inspection
required
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by Section 103(a) of the Act. Upon his arrival at the

pit the conditions were obvious and could be seen by a
person without requesting | eave of the operator to conduct
an inspection.

After the inspection had been started, the
representative of the operator, M. Dan Neville, Jr.
did not voice an objection to the inspection or in any
way demand that the inspector |eave the property.

Al t hough the inspector did not have a search warrant,
he was not required to have a search warrant under the
sections or the provisions of the Act. The inspector
initiated the inspection strictly in accordance with
the provisions of the Act and the provisions of the
regul ati ons pronul gated pursuant thereto.

Respondent's counsel has stated that it was famliar
with the case law with regard to such inspections.
This case law fully establishes the right of the
i nspector, a representative of the Secretary of Labor
to conduct inspections, such as the inspection
conducted by I nspector Elvestron, w thout a search
warrant. | therefore find that the inspection by the
i nspector was an authorized inspection.

Citation No. 334333 was issued on 9-27-79 by NMSHA

I nspector Allen Elvestron citing a Violation 56.14-1 of
Title 30, Code of Federal Regulations. The condition
or practice noted on the citation was as follows: "The
drive unit for the Sinons crusher was not guarded"

The testi nony adduced at the hearing has established
that the crusher was, in fact, a Cedar Rapids crusher
and not a Sinons crusher as alleged. This does not
affect the issue as to whether or not there was a
violation of the mandatory safety standard since nore
specificity in allegations by MSHA is not required and
t he Respondent was adequately inforned as to the nature
of the condition leading to the citation

30 CFR 56.14-1 provides as follows: "Mandatory. GCears;
sprockets; chains; drive, head, tail, and takeup
pul I eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which
may be contacted by persons, and which may cause injury
to persons, shall be guarded.”

The evi dence establishes that the equi pnment agai nst
which the citation was directed did include drive
pul | eys which are within the provisions of the
mandat ory safety standard cited. The record further
establ i shes that these parts could be contacted by
persons and that they could cause injury to persons.
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The inspector has testified that there was a fence
whi ch he termed a snow fence approxi mately three and
a half to four feet high, installed as a guard around
t he equi pnent. The hazardous part of the equi prment or
some of it was approximately five feet high, and the
fence was so near the equipnent that it could be con-
tacted by a person in a manner to result in injury to
the person. The snow fence guard was described as a
fence through which | aths were woven.

The evi dence establishes that the crusher had not been
operated for approximately one nmonth prior to 9-27-79,
the date of the citation, and that the equi pment was in
the process of being dismantled with the intention of
moving it a short distance away. However, there was
nothing to prevent the crusher from being used.

Since there was a possibility that the machinery could
be operated and that a person could be injured, the

i nadequat e guarding did constitute a violation of 30
CFR 56.14-1. As to gravity, | find that although a
serious injury mght occur, it was inprobable that an
injury would occur. The testinmony establishes that the
crusher had not been operated for approximately six
nonths before the date the citation was issued, that

t he machi nery was being dismantled for novenent to a
different | ocation nearby; and that when the nmachi nery
was in operation, it was not in a place which was wel |
travel ed by mners or other persons.

The evi dence establishes that the operator had made an
attenpt to guard the machinery by installation of a
fence around the equi pnent. The inspector determ ned
that this fence was too close to the equi pnent and that
a person could be injured due to this proximty of the
fence to the equipnment. The condition was abated by
nmovi ng the fence away fromthe equi pnent a short
distance. | amunable to find that this violation was
due to negligence on the part of the operator. Even

t hough the condition was obvi ous, there was sone
judgnment to be exercised as to the best type of
guardi ng to be used under the circunstances that woul d
al l ow for maintenance and the application of belt

dr essi ng.

Petitioner has acknow edged that the guardi ng was
changed and that a new fence was constructed to abate
the violation. | therefore find that the Respondent
denonstrated good faith in attenpting to achi eve rapid
conpliance after notification of a violation

In consideration of the circunstances of this case and
the application of the statutory criteria, | find that
an appropriate penalty is $36.00. An assessnent of
$36.00 is accordingly entered.
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The parties proposed settlenent of this proceeding with regard to
three citations - Nos. 334334, 334335 and 334336. The settl enent
terns and assertions in support thereof were given by counsel for
Petitioner as foll ows:

Citation Nos. 334334, 334335, and 334336 are
consolidated; in effect elimnating Ctations 334335
and 334336. The penalty for the remaining Ctation
334334 is raised to the anount set for the three
violations, the prior three violations, those anounts
totaling $100.00. The citations involved, guarding of
t he sane Cedar Rapids, |lowa, crusher on three separate
areas of that crusher, and that the increased hazard
and gravity due to the conbinati on woul d warrant the

i ncreased fi ne.

The Secretary and the Respondent agree that the
negl i gence exhibited was mnimal; that the probability
of occurrence would be rated inprobable; that the
Respondent exhi bited good faith in his attenpts to
correct the possible hazards created as listed in the
citations now conbi ned; and that the history of the
Respondent is good and warrants the settlenment. The
Secretary believes that the settlement reached is in
the interest of the Mne Safety and Health Act of 1977.

The settlenment was approved at the hearing as foll ows:

The agreed upon settlenent is approved. It is found in
consi deration of the circunstances of this case and of
the statutory criteria to be applied under the Act that
a penalty of $100.00 is appropriate. A nonetary
penalty of $100.00 is therefore entered.

Respondent is ordered to pay petitioner within 30 days
of the date of this order the sumof $136.00.

At the conclusion of the hearing, counsel for Petitioner
acknow edged recei pt from Respondent the sum of $136 in ful
paynment of the assessed penalties. In view of the paynents of
t he assessed penalties, the above-captioned proceedi ng was
t her eupon di smi ssed.

ORDER
It is ORDERED that the bench decision and approval of
settl enent rendered in the above-capti oned proceeding is hereby
AFFI RVED

It is further ORDERED that the above captioned proceeding is
her eby DI SM SSED

Forrest E. Stewart
Admi ni strative Law Judge



