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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY ACTI ON
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO DENV 79-458-M
PETI TI ONER
V. ASSESSMENT CONTROL NO.

02- 00951- 05002
JAQUAYS M NI NG CORPORATI ON,
RESPONDENT EL DORADO M NE

APPEARANCES:

Mldred L. Weeler, Esq., Ofice of the Solicitor, United States
Department of Labor, San Francisco, California,
for the Petitioner

H R Gnnan, Esqg., Attorney at Law, Tucson, Arizona,
for the Respondent

Before: Judge John J. Morris
DEC!I SI ON

The Secretary of Labor on behalf of the Mne Safety and
Heal th Admini stration (MSHA) has charged the respondent with a
violation of 30 CFR 57.13-21 (FOOINOTE 1) a regul ation issued under
the authority of the Federal Mne Safety and Health Act, 30 U S.C
801 et. seq. (the Act). 1In addition to denying the violation and
t he appropriateness of the penalty the respondent noved to
di sm ss the case on procedural grounds.

Respondent contends that the period of tine between the
i ssuance of the citation and the hearing was unreasonabl e.
Respondent al so asserts that the petition for assessnent of a
civil penalty filed by the Secretary failed to all ege that
respondent's nmine affects interstate commerce. Respondent argues
that these procedural flaws conpel the dism ssal of this case.
Respondent al so asserts that the attachnment of MSHA' s assessnent
formto the petition for a penalty is prejudicial, and therefore,
the case shoul d be di sm ssed.
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| SSUES

1. \Whether the | apse of tinme between the issuance of the
citation and the hearing was unreasonably long and, if so,
whet her such a delay warrants a dism ssal of the case

2. \ether the failure to include a jurisdictional
statement in the petition for assessnment of a civil penalty
renoves this case fromthe jurisdiction of the Conm ssion

3. Wether the attachnent of the MBHA assessment formis
prejudicial to respondent.

4. \Wether respondent violated the Act.
5. The determnation of a penalty, if a violation is found.
DI SCUSSI ON OF RESPONDENT' S MOTI ON TO DI SM SS

Respondent contends that the | apse of fifteen nonths between
the tine the citation was issued and the hearing date is an
unreasonabl e delay in violation of the Act. Respondent asserts
that it was the duty of the Secretary to provide a hearing at an
earlier date.

There are several procedural steps to reviewin order to
determine if the Secretary is guilty of laches. The interim
rul es of procedure govern the rel evant actions of the petitioner
since the petition was nmailed to respondent prior to the
effective date of the present rules of procedure. See 29 CFR
2700. 84 of the present rules of procedure.

Pursuant to the Act, the penalty is to be proposed a
"reasonable tine" after the inspection. 30 U S C 815(a). The
Secretary issued its proposed assessnent on March 5, 1979,
approxi mately two nmonths after the date of the inspection

Interimrule 2700.24(a) required the Secretary to file a
petition for assessment of a civil penalty "pronptly" after
recei pt of respondent's notice of its intent to contest the
proposed penalty. MSHA received respondent’'s notice on March 9,
1979. The petition was filed on July 31, 1979, four and a half
nonths |ater.

It was not the intention of Congress that any delay should
prevent the execution of the Act by the Secretary. The
di scussion by the Senate Conmittee of the requirenment that
penalties be pronptly proposed provides gui dance in the
enforcenent of filing deadlines against the Secretary.

To pronote fairness to operators and mners and

encour age i nproved mne safety and health generally,
such penalty proposals nmust be forwarded to the
operator and mner representative pronptly. The
Conmittee notes, however, that there may be

ci rcunst ances, al though rare, when pronpt proposal of a



penalty may not be possible, and the Conmttee does not
expect that the failure to propose a penalty with
prompt ness shall vitiate any proposed penalty
proceedi ng. Senate Report 95-181, 95th Cong. 1st Sess.
34 (1977).
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Courts have held that the necessity for enforcement of safety and
heal t h st andards outwei ghs any procedural deficiencies concerning
filing requirenents, unless the operator is prejudiced by such
del ays. Todd Shipyards Corp. v. Secretary of Labor and OSHRC 566
F.2d 1327 (9th Cr. 1977). Stephenson Enterprises, Inc., v.
Secretary of Labor and OSHRC 578 F.2d 1021 (5th G r. 1978)
Jensen Construction Co., v. OSHRC and Secretary of Labor 597 F.2d
246 (10th Cr. 1979). Respondent failed to present any evi dence
that it was prejudiced by the delay in the proposal of the
penalty or in the filing of the petition

Respondent al so asserts that the Secretary had a duty to
have the case actually brought to a hearing prior to March 20,
1980. After the Secretary files his petition, it is the duty of
t he Revi ew Commi ssion to schedule a hearing. Unless a party
noves for an expedited hearing, the case is heard at a tine
convenient to the adm nistrative |aw judge and the parties. As
with all adjudicatory bodies, the casel oad does not always all ow
for the inmediate trial of any particul ar case.

Respondent did not request an expedited hearing, therefore,
the trial was set at the earliest convenient date. For the
reasons stated above, respondent's notion to dismss based on
| aches is denied.

Respondent al so asserts that the failure of the Secretary to
i nclude a statenent of Jacquays' effect on interstate commerce in
the petition for assessnment of a penalty renpves the case from
the jurisdiction of the Commssion. At the tinme the petition was
prepared and mailed, the interimrules of procedure were in
force. These interimrules did not contain a provision conparabl e
to the present rule 2700.5(a) which requires the jurisdictiona
statement referred to by respondent. The Secretary was in
conpliance with the rules of procedure. Accordingly,
respondent's notion to dismss based on the above contention is
deni ed.

Respondent's final argunent in support of a notion to
dismss is that the attachment of MSHA' s proposed penalty from
(Exhibit A) to the petition for civil penalty is prejudicial to
its case. | disagree. The Secretary is required to include a
proposed penalty for every citation. 29 CFR 2700.24(b) (Interim
rules). The MSHA formis nerely an exhibit which explains the
criteria considered by MSHA in making its penalty determ nation
The Secretary nust still prove at trial the six criteria which
must be consi dered by the Conm ssion before it assesses a
penalty. The Commi ssion is not bound by the Secretary's
proposal, nor is it required to follow the formul a for assessing
penalties established by the Secretary. 29 CFR 2700.27(c).
(Interimrules) Sec. of Labor v. Co-op Mning Co., FMSHRC Docket
No. DENV 75-207-P (1980), 1 MSHC 2356.
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FI NDI NGS OF FACT

The Secretary charges respondent with a violation of 30 CFR
57.13-21. | find the following facts to be supported by the
evi dence.

1. The connection between the pressure (bull) hose and
conpressor machi ne nunber five did not have a safety chain (Tr.
53-61, 98).

2. Automatic shutoff valves were not in use (Tr. 66).

3. There was no other suitable |ocking device being used on
the connection (Tr. 66, 128).

4. The air conpressor was under pressure of approximtely
80 - 90 I bs. per square inch (Tr. 54, 110).

5. The inside dianmeter of the hose was approximtely 2
inches (Tr. 67). The hose itself was 4 1/2 - 5 1/2 feet long
(Tr. 61).

6. The connection is inspected daily for air leaks. At this
time, the miner is in close proximty to the connection while the
conpressor is on (Tr. 77, 99).

7. A miner who was servicing the machi ne was observed by
the MSHA inspector near the connection (Tr. 56).

8. The vibration of the conpressor and the change in
tenperature on the connection could cause the hose to di sconnect
fromthe machine (Tr. 55, 62, 80, 109, 126).

9. There is a danger that if the connection becones | oose
the pressure fromthe air would cause the hose to whi p back and
forth which could injure anyone in the area (Tr. 55, 109).

10. The mine operator was aware of the standard requiring
the use of a safety chain. Two other conpressors had safety
chains on the sanme kind of connection (Tr. 98).

A hazard to the mners was created by respondent’'s failure
to provide a safety chain across the connection on the nunber
five air conpressor machine. The standard was viol at ed.

Respondent contests the anount of the penalty as proposed by
MSHA.  Having reviewed the Secretary's criteria upon which the
penalty was proposed and the record, | find that there is no
evi dence to support MSHA's cal cul ation of respondent’'s history of
violations. Accordingly, the penalty should be reduced.

Further, considering all the criteria in 30 U S.C. 820(i) I
assess a penalty of $ 46 for the violation
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CONCLUSI ONS OF LAW

For the reasons stated above, respondent’'s notions to
di sm ss should be overruled and the citation affirnmed.

CORDER

Based on the foregoing findings of fact and concl usi ons of
law | enter the follow ng order:

Respondent's notions to dismiss are overruled. Citation No.
376110 is affirned and a penalty of $46 is assessed.

John J. Morris
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 57.13-21 WMandatory. Except where autonmatic shutof f
val ves are used, safety chains or other suitable |ocking devices
shal | be used at connections to nmachi nes of high-pressure hose
lines of 3/4-inch inside dianeter or |arger, and between
hi gh- pressure hose lines of 3/4-inch dianmeter or |arger, where a
connection failure would create a hazard.



