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consol i dat ed proceedi ng l/ was held on Cctober 16, 17, and 18, 1979, in

Pi keville, Kentucky, under section 105(d) of the Federal M ne Safety and
Heal th Act of 1977. The hearing had not been conpleted at the end of the
day on Cctober 18, 1979.

The hearing was schedul ed to be reconvened on March 18, 1980, but, at
the request of MSHA' s counsel, was thereafter continued to be reconvened on
July 29, 1980. At the request of respondent's counsel, the hearing was again
continued to August 5, 1980. Thereafter, counsel for MSHA advised ne that the
parties had settled all issues which had not been the subject of the hearing
held in 1979. Consequently, this decision will dispose of all contested
i ssues which were the subject of the hearing held in 1979 and will grant
the nmotion for approval of settlement which was filed by MSHA's counsel on
Cct ober 15, 1980, with respect to all issues other than those which were the
subject of the 1979 hearing

Several inspectors appeared as witnesses at the hearing held in 1979. In
order that the inspectors' time could be used to maxi num advantage, MSHA' s
counsel introduced evidence with respect to all notices of violation or cita-
tions which had been witten by a given inspector irrespective of whether the
notices of violation or citations witten by a given inspector were the sub-
ject of nore than one Petition for Assessnent of Civil Penalty in nore than
one docket nunber. Therefore, the Petitions. for Assessment of Civil Penalty
filed in Docket Nos. PIKE 78-308-P, PIKE 79-77-P, and PIKE 79-99-P wi || be
considered in this decision under both contested and settled issues. The
Petitions for Assessment of Civil Penalty filed in Docket Nos. PIKE 78-451-P,
Pl KE 78-458-P, and KENT 79-1 will be disposed of entirely in the portion of
this decision which is devoted to the contested issues considered at the
hearing held in 1979.

The dates of filing and the nunber of violations alleged in each Petitior
for Assessment of Civil Penalty are listed in the follow ng tabulation:

Nunber of
Docket Nos. Dates of Filing Alleged Violations
Pl KE 78-308-P April 24, 1978 12
PIKE 78-451-P August 28, 1978 1
Pl KE 78-458-P August 29, 1978 17
PIKE 79-25-P November 15, 1978 20
Pl KE 79-50-P Decenmber 6, 1978 2
PIKE 79-77-P January 17, 1979 7
Pl KE 79-99-P February 2, 1979 4
KENT 79-1 June 15, 1979 1

1/ The original hearing in Cctober of 1979 involved nine cases. Six addi-
tional cases were added after the initial hearing was held. The six cases

whi ch were consol i dated subsequent to Cctober 1979 were in Docket Nos. KENT
79- 151, KENT 80-28, KENT 80-31, KENT 80-32, KENT 80-33, and KENT 80-68.
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KENT 79-125 May 30, 1979 8
KENT 79-151 July 9, 1979 1
KENT 80-28 April 7, 1980 2
KENT 80- 31 April 7, 1980 17
KENT 80- 32 April 7, 1980 4
KENT 80- 33 April 7, 1980 6
KENT 80-68 April 1, 1980 I

Total Alleged Violations in This Proceeding . 109

CONTESTED | SSUES

Evidence at the hearing was conpleted with respect to 27 alleged viola-
tions and, because of the unavailability of a wtness, counsel for MSHA asked
that the Petition for Assessment of Civil Penalty filed in Docket No. PIKE
78-458-P be dismssed to the extent that it seeks assessment of a penalty
for the violation of section 75.400 alleged in Notice of Violation No. 3 VEH
(7-50) dated August 1, 1977 (Tr. 119).

The issues raised in civil penalty proceedings are whether any viola-
tions of the mandatory health and safety standards occurred and, if so, what
nonetary penalties should be assessed, based on the six criteria set forth in
section 110(i) of the Act. It is usually possible to make a general consid-
eration as to some of the criteria. In this proceeding, one set of findings
may be made as to the criteria of the size of respondent's business, the

question of whether the paynment of penalties would cause respondent to discon-

tinue in business, the matter of whether respondent demonstrated a good faith
effort to achieve rapid conpliance after notices of violation, citations, and
orders were witten, and respondent's history of previous violations

The size of respondent's business and the question of whether payment of
penal ties would have an adverse effect on respondent's ability to continue in
business will first be considered. Little Bill Coal Company, Inc., is owned
by two men naned John McGuire and Bill Leslie. The conpany's nane, Little
Bill Coal Conpany, was conceived by reference to M. Bill Leslie who happens
to be small in stature.

The conpany has operated several mnes at various times. The No. 2 Mne
was operated until about Cctober'1978 when it was closed because all of the
coal reserves had been exhausted (Tr. 65). Wen the No. 2 Mne was producing
at its peak, the mine enployed about 14 persons on two shifts. The equi pnent
used in the mne consisted of a continuous-mning nachine, two shuttle cars
two roof-bolting machines, and conveyor belts (Tr. 37).

The No. 3 Mne was operated for only a short period of tinme. The owners
say that a total of 115 MSHA inspectors examned the No. 3 Mne over a period
of 41 days with the result that the mne had to be closed (Tr. 66). The
owners alleged that they had an altercation with a first cousin of a super-
visory inspector enployed by MSHA and that their No. 3 Mne was excessively
inspected for the sole purpose of causing the conpany to stop mning coa
(Tr. 774-775).
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The No. 4 Mne has been a di sappointnent because it encountered a coa
seam which is only about 20 inches high. As a result, that nmine was sub-
| eased to sonme other miners who have been producing about 50 or 60 tons per
day. Respondent agreed to pay them $15 per ton for the coal they produced
and respondent also agreed to pay the electric power bill, provide insur-
ance, and furnish an end | oader for the loading of their coal (Tr. 772).

In 1976, Little Bill Coal Conpany was a relatively successful operation
whi ch sol d about 90,000 tons of coal for which it received a gross incone of
$2,169,887. Respondent's incone tax return, however, shows that the conpany's
costs were $2,209,017 which produced a |oss of $39,130. Nevertheless, in
1976, the owners were able to pay thenselves a total of $172,000 in salaries,
or $86,000 each (Tr. 706-707; Exh. F). In 1977, the conpany had a gross
i ncome of $1,035,377 and its expenses were $1,040,149 with a resulting |oss
of $3,371. In 1977, the owners were able to pay thenselves total salaries of
$128,000 or $64,000 each (Tr. 719; Exh. G.

The conpany's business continued to decline after 1977 so that by the
11 nonths ending August 31, 1979, the conpany had lost a total of $266, 706
or $6.23 for each ton of coal produced. During the single nonth of August
1979, the conpany |ost $6,369 despite the fact that the owners paid them
selves no salary at all that nonth. It is true that during the preceding
10 nonths, the owners had paid thenselves total salaries of. $80,000, or
$40, 000 each, but during that sane period of time, M. Leslie had had to
advance the conpany $105,000 from his personal funds and M. MGuire
| oaned the conpany $108,000 from his personal funds. M. MGiire had to
mort gage his personal residence for $80,000 in order to |oan the conmpany
$108,000 (Tr. 753; Exh. 1)

Based on the facts set forth above, | find that respondent operates a
very small business at the present tinme and that paynent of penalties will
have an adverse effect on its ability to continue in business.

The evidence introduced at the hearing with respect toeach alleged vio-
lation indicates that respondent abated the violations within the time given
in the inspectors' notices of violation or citations. There is no testinony
by any inspector indicating that respondent failed to nake a good faith effort
to achieve conpliance. Therefore, | find that respondent did nake a norma
good faith effort to achieve conpliance and, in the assessment of penalties,
credit for that mtigating factor will be given.

During the hearing held in 1979, MSHA introduced 72 exhibits, but none
of those exhibits provided any information with respect to the criterion of
history of previous violations. The attorney who represented MSHA at the
hearing held in 1979 resigned between the tine that the 1979 hearing was held
and the time that the 1980 hearing was scheduled to commence. The attorney
who was assigned to represent MSHA at the 1980 hearing submitted, prior to the
conveni ng of the supplemental hearing, proposed Exhibit Nos. 72a through 196.
Two of those proposed exhibits, Nos. 72A and 143, are conputer printouts
showing prior violations for which respondent has paid penalties
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| have exam ned proposed Exhibit Nos. 72A and 143 and those exhibits show
that respondent has violated the sane sections of the regulations involved in
this proceeding on fromnone to nine previous occasions. Two types of viola-
tions which | consider to be especially serious are section 75.400 which per-
tains to the accumulation of conbustible naterials and section 75.200 which
concerns violations of a respondent's roof-control plan. Respondent's
| argest number (nine) of previous violations is of section 75.400, but the
trend in those violations has been downward from six in 1976 to one in 1977
by Cctober 3, 1977. Respondent has violated section 75.200 on two previous

occasions, but the trend in those violations is also dowmward fromtw in 1975
to none in 1977 by July 15, 1977.

It is my practice to consider an operator's history of previous viola-
tions on an individual basis when assessing each penalty, but in this proceed-
ing, since the criterion of the effect that payment of penalties will have on
respondent's ability to continue in business is the overriding consideration
in the assessnent of each penalty, | am finding, in the circunmstances which
exist in this proceeding, that no useful purpose would be achieved by giving
i ndi vidual consideration to the criterion of history of previous violations
because that history is not substantial in the first instance and would, in
final analysis, have little effect on the ultimate penalty to be assessed
because | would, in the circunstances of this case, nerely reduce the anount
of a given penalty assessed under the other five criteria so as to allow for

the assessnent of a minor amount under the criterion of history of previous
vi ol ations.

There is one other inportant reason for not giving individual considera-
tion to the criterion of history of previous violations. That reason relates
to the fact, as stated above, that no evidence as to the criterion of history
of previous violations was presented by MSHA's counsel during the hearing held
in 1979. If the supplemental hearing had gone forward in 1980 as schedul ed,
the proposed exhibits which | have referred to in discussing respondent's
history of previous violations would have been offered in evidence at a hear-
ing where respondent's counsel could, if he had been so inclined, have
objected to the receipt in evidence of such evidence and could, if he had
been so inclined, have introduced evidence with respect to the criterion of
history of previous violations. Inasnuch as that criterion was not the sub-
ject of any evidence at the hearing held in 1979, it would be unfair to
respondent for nme to consider proposed exhibits, subnitted after the 1979
hearing, for the purpose of assessing penalties with respect to contested
i ssues which are being decided on the basis of evidence presented by the
parties at a hearing during which neither party introduced any evidence what-
soever with respect to the criterion of history of previous violations.

In the portion of this decision which follows, | shall give individua
consideration to the evidence presented by both MSHA and respondent for the
pur pose of determ ning whether each alleged violation occurred. If | herein-
after find that violations have occurred, I shall give individual considera-
tion to the remaining two criteria of gravity and negligence and shall assess

penalties on the basis of those two criteria and the findings made above as
to the other four criteria.
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Docket No. PIKE 78-451-P

Notice No. 1 JM (7-57) 8/18/77 § 75.200 (Exhibit 1A)

Findings. Section 75.200 requires each operator of a coal mne to file
an approved roof-control plan with MSHA and to follow its provisions in al
mning operations. Respondent violated section 75.200 by failing to instal
roof bolts on 4-foot centers as required by its roof-control plan (Exh. 1B).
Respondent also failed to install roadway posts as required by the roof-
control plan. The violation was serious because the roof bolts were from
1 to 4 feet farther apart than the roof-control plan permtted. Roof falls
still account for large nunbers of injuries and deaths in underground coa
m nes and respondent had failed to follow the proper spacing of the bolts for
a distance of 20 feet outby the face in five different entries. Respondent
was grossly negligent in failing to see that the roof bolts were properly
installed (Tr. 14-30)

Concl usi ons.  Respondent’'s owners both sought to discredit the inspector's
testinony by testifying that they had to maintain pillars of coal on each side
of the section to provide proper ventilation. M. MQire stated that there
were only five pillars and that maintenance of two pillars for ventilation
woul d have left only three pillars fromwhidh coal could have been renoved
(Tr. 40-41). M. MQire also clained that two cuts would enable the
conti nuous-mning nmachine to pass all the way through the blocks after rempva
of 20 feet of coal in each cut. Therefore, M. MQ@ire said that the inspec-
tor was wong in clainmng that three cuts of coal were taken from each pillar
of coal (Tr. 40).

The testinony on respondent's clains as to the mining of three pillars
versus the inspector's claimthat respondent was taking coal fromfive pillars
extended for over 100 pages in the transcript. Utimtely, the inspector
i ntroduced as Exhibit 1F a mine map whi ch unequivocally shows that on the
date that the notice of violation was issued, the area of the nmine from which
coal was being removed had six blocks or pillars of coal. Only one block or
pillar of coal had been left for ventilation purposes so that five pillars
were left for mining purposes (Tr. 80; 94).

M. Leslie's testinony sought to show that there were unmined bl ocks on
both sides of the section being mned on August 18, 1977, when the notice was
issued, but he had no explanation for the fact that'respondent's nap shows
that the pillars of coal had been extracted except for the No. 1 entry. He
excused the inconsistency of his testinony with his own map by saying that
MSHA shoul d not have accepted the map which failed to show the pillars which
had been left on both sides for ventilation purposes (Tr. 107). The fact is
that the mine map was prepared by respondent's own engineer on the basis of
facts provided by Messrs. Leslie and McGuire (Tr. 99). Therefore, | find
that the inspector's testinmony is nore credible than that of Messrs. Leslie
and McCQuire with respect to how many pillars were being mned on August 18
1977.
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Additionally, it should be enphasized that the alleged violation was that
roof bolts had been installed from1l to 4 feet wider apart than the spacing per-
mtted by respondent's roof-control plan. Neither M. McGuire nor M. Leslie
had gone to the section to inspect it inmediately after the notice was issued
and they were therefore in no position to rebut the inspector's testinony that
the roof bolts had been installed on an excessively w de spacing at the tine
he wote Notice No. 1 JM (Tr. 59; 63; 105). Even if respondent had been
removing coal fromonly three pillars, there is nothing in the record to
show that respondent had conplied with its roof-control plan insofar as the
spacing of the roof bolts was concerned

I nasmuch as the violation was serious and there was gross negligence, a
penalty of $100 will be assessed for this violation of section 75.200. A nuch
| arger penalty would be assessed if respondent's evidence had not shown that
it isin a very difficult financial condition.

| should note that Inspector Farley's supplemental testinony is being
given no weight at all in deciding the issues raised by Notice No. 1 JM
because | nspector Farley was not even positive that he was in the mine on
August 18, 1977, when the notice was witten (Tr. 109). He also did not know
the location of the section on the nine map. He could not recall for certain
whet her he saw the other inspector neasure the distance between roof bolts.
He could not recall whether he was in the No. 5 pillar split on August 18 and
he did not know whether there were or were not roadway pillars in the No. 5
pillar split (Tr. 110; 117; 118)

Docket No. PIKE 78-458-P

Notice No. 3 VEH (7-50) 8/1/77 § 75.400

Concl usi ons.  MSHA's counsel stated that he would introduce no evidence
in support of Notice No. 3 VEH alleging a violation of section 75.400 because
the inspector who wote the notice was unavailable to testify. MSHA's counse
stated that he would not object to ny disnmissal of the Petition for Assessnent
of Givil Penalty in Docket No. PIKE 78-458-P insofar as it seeks to have a pen-
alty assessed for the violation of section 75.400 alleged in Notice No. 3 VEH
(Tr. 119). Accordingly, the Petition in Docket No. PIKE 78-458-P is herein-
after dismssed to the extent it seeks assessnent of a penalty for the viola-
tion of section 75.400 alleged in Notice No. 3 VEH dated August 1, 1977

Notice No. 1 EDF (7-63) 10/12/77 § 75.400 (Exhibit 1)

Findings. Section 75.400 requires the operator to clean up coal dust,
including float coal dust deposited on rock-dusted surfaces, |oose coal, and
other conbustible materials and not allow such materials to accunulate in
active workings or on electric equipnent therein. The operator violated sec-
tion 75.400 because conbustible materials, coal, oil, and grease had been
allowed to accumulate in the deck and on and around the 250-volt DC mptor in
a depth of from1/16 to 1 inch in depth on the Joy 21 off-drive shuttle car
The inspector did not know if the nmotor was warm did not know if there were
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any leaks in the hydraulic hoses, did not know what the operator's cleanup
plan was, and did not know how |ong the accunul ations had existed (Tr. 121-
138). The operator had a regular cleanup program under which the equipnent

was washed down with a high pressure hose twice a week and the operator agreed

that sone accumul ations could occur within a 2-day period between cleanups
which were performed on the naintenance shift between midnight and 8 a.m
(Tr. 421-430).

Conclusions. At the time the testimny and exhibits in this proceeding
were received in evidence, the elements of evidence required to prove a viola-
tion of section 75.400 were those which the former Board of Mne Operations
Appeal s had set forth in Od Ben Coal Co., 8 IBMA 98 (1977). In the interim
between the receipt of evidence in this proceeding and the rendering of this
decision, the Comm ssion issued its decision in Od Ben Coal Co., 1 FMSHRC
1954 (1979), reversing the fornmer Board's O d Ben decision and hol di ng that
combustible accunul ations must be prevented from occurring and declaring that
a violation of section 75.400 does not depend upon the question of whether the
operator cleans up a given accurmulation within a reasonable period of tine.
| amnot in doubt about the fact that | nust follow Conmi ssion precedents
whi ch becone effective between the receipt of evidence and the tinme | render
a decision based on that evidence because | was reversed for failing to do
so in C.C.C.-Pompey Coal Co., 2 FMSHRC 1195 (1980).

Since the operator was unable to present a witness who had personally
exam ned the shuttle car on the day the violation was cited, | find that the
accunul ation described by the inspector existed and was noderately serious.
There was a | ow degree of negligence since the accumulation had occurred in
a short tinme between the operator's biweekly cleanings. In view of the oper-
ator's small size and difficult financial condition, a penalty of $15 will be
assessed for this violation of section 75.400.

Notice No. 2 EDF (7-64) 10/12/77 § 75.400 (Exhibit 4)

Findings. The only difference between the violation of section 75.400
alleged in Exhibit 4 and the violation of that section alleged in Exhibit 1
is that the conbustible materials had accumulated on the standard-drive
Joy 21 shuttle car instead of the off-drive shuttle car. Since the wi tnesses
agreed that the same circunstances prevailed for the two violations of sec-
tion 75.400, | find that the violation was noderately serious, that there

was a |ow degree of negligence, and a penalty of $15 will also be assessed
for this violation of section 75.400 (Tr. 140-145; 431-434).

Notice No. 3 EDF (7-65) 10/12/77 § 75.503 (Exhibit 7)

Findings. Section 75.503 requires each operator to maintain equipnent

used inby the last open crosscut in a pernissible condition. Respondent
violated section 75.503 because two bolts were missing fromthe foot-

control switch of the standard-drive Joy 21 shuttle car. The violation was

moderately serious because no nmethane had ever been detected in respondent's
No. 2 Mne either with a hand-held nmethane detector or by analysis of a
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bottle sanple of air obtained in the mne atnosphere. Respondent was negli -
gent for failing to replace the bolts, but there is no way to know whet her
the violation occurred between the weekly inspections of electrical equip-
ment (Tr. 149-157).

Concl usi ons.  Respondent's witness testified that the cover fits so
tightly over the foot-control switch that he thinks it would be permissible
even with all four bolts nmissing (Tr. 435), but he stated that he did not
personal |y inspect the shuttle car after the notice of violation was witten
(Tr. 439). Since respondent could present no evidence showing that the cover
was still in a permissible condition on the day the notice was witten,
conclude that the preponderance of the evidence supports a finding that the
violation occurred. Since the circunstances as to gravity and negligence for
this violation are the sane as they were for the previous violations of sec-
tion 75,400, a penalty of $15 will also be assessed for this violation of
section 75.503

Notice No. 5 EDF (7-67) 10/12/77 § 75.400 (Exhibit 11)

Findings. The inspector alleged that coal dust and oil had accumul ated
on the roof-bolting machine to the sane degree that he.had observed such
accunul ations on the two shuttle cars described above. The operator vio-
lated section 75.400 by failing to keep the conbustible materials off the
roof -bolting machine. The violation was noderately serious and there was a
| ow degree of negligence (Tr. 158-172).

Conclusions. The primary difference between the inspector's testinony
with respect to the accumulations on the roof-bolting machine, as opposed to
those on the two shuttle cars previously considered, is that the inspector
stated that in his opinion, the accunulations had occurred over a period of
at least 1 week (Tr. 168-172). Respondent's witness testified that the roof-
bolting machine was cleaned twice a week, but since the.inspector did not
inquire into the operator's cleanup program there is no evidence to cast
any doubt on respondent's clainms (Tr. 443-445). On the other hand, respon-
dent's witness did not personally inspect the roof-bolting machine on the day
the notice was witten and could not say for certain that the roof-bolting
machine was free of accunulations of conbustible materials (Tr. 446). Inas-
much as the evidence fails to show that this violation of section 75.400 was
serious or that respondent had failed to conply with its cleanup program
shal | assess a penalty of $15 for this violation of section 75.400.

Notice No. 6 EDF (7-68) 10/12/77 § 75.807 (Exhibit 14)

Findings. Section 75.807 requires, anong other things, that all under-
ground high-voltage cables be guarded where miners are required to work.
Respondent viol ated section 75.807 because a 4,160-volt cable transmtting
power to a transfornmer was |ooped beside the transformer and Iying on the
mne floor where a miner would have to step over it to plug or unplug circuit
breakers used for energizing equipment. The violation was serious because
such cables are subject to blowing up for no apparent reason. Respondent
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was negligent for failing to place the cable in a protected place where
mners, including the mne foreman and electrician, would not have to step
over the cable to get to the transformer (Tr. 173-189).

Concl usi ons.  Respondent's witness inspected the cable at the time Notice
No. 6 EDF was witten and agreed that the cable had been |ooped beside the
transformer as shown on Exhibit 15A (Tr. 446). Al though respondent's witness
said that a person could get around the cable without stepping over it, he
said that the transforner is 8 feet wide and 34 feet long and fills up nobst of
a 20-foot entry when the cable is attached (Tr. 456). Respondent's witness
also stated that he was not afraid to step over the cable or handle it wth
gloves (Tr. 451). The fact that respondent's witness is not afraid of the
cabl e does not prevent it from being a source of danger. Respondent's witness
al so enphasized the fact that the type of cable cited in Notice No. 6 EDF has
two ground wires, a nonitoring wire, and an individual ground for each of the
three phases as well as shielding tape (Tr. 452).

| do not think that any of the facts stated by respondent's witness
justify respondent's failure to guard the high-voltage cable or place it in a
| ess hazardous position than it was placed when the notice was witten. Since
this was a serious violation and was associated with a fairly high degree of
negligence, | believe that a penalty of $25 should be assessed for it despite
respondent's difficult financial position.

Notice No. 8 EDF (7-70) 10/12/77 § 75.507 (Exhibit 21)

Fi ndi ngs. Section 75.507 requires the operator to place all nonper-
m ssi bl e power connection points in intake air if they are |ocated outby the
| ast open crosscut. Respondent violated section 75.507 because its 4,160-volt,
nonperm ssible transforner was situated in return air. The violation was
moderately serious because the hazard involved is that a conbustible anpunt
of methane might accurmulate in the return air passing over the transforner
and cause an explosion. Inasmuch as no nethane has ever been detected in
respondent's mne, the |ikelihood of an explosion was less than it woul d
have been in a mine which is known to |iberate methane. The violation was
associated with a high degree of negligence (Tr. 205-210).

Concl usi ons.  Respondent's defense was presented by M. Leslie who stated
that 'he entered the nine on the evening shift after Notice No. 8 EDF had been
issued on the day shift. M. Leslie testified that the transformer was situ-
ated in a crosscut and that a curtain had been installed between the trans-
former and the return entry (Tr. 461). The inspector testified on rebuttal
that he would not have cited a violation if the curtain had existed at the
time he examined the transformer (Tr. 464). M. Leslie thereafter testified
that it was possible that the curtain was installed between the tine that he
entered the nmine and the time the violation was cited by the inspector (Tr.
467). The difference in time between M. Leslie's and the inspector's exam
ination is also an explanation for the fact that M. Leslie clains the trans-
fornmer was not noved between the time the violation was cited and the tine
it was abated, whereas the inspector contended that the violation was abated
by the novenent of the transforner into intake air.
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The factors | have just given show that there was no inconsistency in the
two W tnesses' testinmony if consideration is given to the difference in tine
of the two inspections. There was a greater degree of negligence in this
instance than in nost of the previous violations. Therefore, a penalty of
$20 will be assessed for this violation of section 75.507. It should be borne
in mnd that the [ow penalties | am assessing are based to a very large extent

on the criterion that payment of penalties would cause respondent to discon-
tinue in business.

Notice No. 1 EDF (7-71) 10/13/77 § 75.1725 (Exhibit 24)

Findings. Section 75.1725 requires, anmong other things, that an operator
maintain nobile and stationary equipment in a safe operating condition and
that any unsafe equipment nust immediately be removed from service. Respon-
dent violated section 75.1725 because the covers on the transformer were
bent sufficiently toexpose internal wires and all bolts designed to hold
the covers in place were mssing. The violation was only noderately serious
because the insulation on all wires was in good condition and the covers
were recessed into the transformer's side to such an extent that a person
woul d be unlikely to come into contact with the exposed insulated wres
There was a high degree of negligence in respondent's failure to keep the
covers properly bolted (Tr. 213-221).

Conclusions. A great deal of testimony was presented by respondent
through Tts witness, M. Leslie, but when the testinony is analyzed, it al
boils down again to the fact that M. Leslie examned the transformer on the
night shift, whereas the inspector examned it and wote the notice of viola-
tion on the day shift. The inspector stated that all bolts were mssing from
the two bent covers or panels when he examned them whereas M. Leslie testi-
fied that only two of the six bolts in the panels were mssing when he exam ned
the panels (Tr. 50.5). M. Leslie agreed that it would have been possible for
an electrician to have installed four bolts on each panel so as to pull them
back into place between the tinme that the inspector cited the violation and
the time M. Leslie examned the transforner (Tr. 476; 504). It nust be
borne in mnd that the panels were only slightly bent and installation of the
bolts would have drawn them down so as to reveal no indication that they had
been bent as they appeared at the time the notice of violation was witten

In view of M. Leslie's statement that the transformer cost $50,000, it
s easy to understand why an enployee would want to conceal from M. Leslie
the fact that he had abused two of the panels sufficiently to bend them
When all the evidence is carefully exanmined, it appears that the violation
here cited was very mnor in nature and may have consisted solely of a fail-
ure of the electricians to replace the bolts when they were working on the
transformer.  That kind of carel essness should be discouraged because it can
lead to other and nore serious violations than the one here involved. In
such circunstances, and in view of respondent's difficult financial condi-
tion, a penalty of $5 will be assessed for this violation of section 75.1725.
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Notice No. 1 EDF (7-72) 10/14/77 § 77.1605(k) (Exhibit 27)

Findings. Section 77.1605(k) requires that berms or guards be provided
on the outer bank of elevated roadways. Respondent violated section
77.1605(k) because it had failed to maintain berns in at least three places
for an average distance of 30 feet along the roadway between the county road
and its mine office. The berns had existed at one tine, but they had been
eroded by weather and traffic at some places. The violation was serious
because the roadway was steep and there was a 200-foot drop from the roadway
in some places and the road was traveled by the miners' vehicles and by coa
trucks. Respondent was negligent for failing to maintain the berns (Tr. 223-
243) .

Concl usi ons. Respondent's witness, M. Leslie, confirmed that Exhibit
27A correctly showed the location of the loading bin on the elevated roadway
| eading fromthe county road to the nine office, but M. Leslie said that the
roadway was constructed on a |o-degree grade in accordance with an engineering
survey (Tr. 509). M. Leslie stated that the entire length of the roadway is
about 3,400 feet and that the road consists of mne rocks, creek rocks, gravel
sand, and dirt (Tr. 512). M. Leslie said that a grader was used on the road
once a nmonth and that the inspectors constantly cited himfor failing to have
a berm Each time M. Leslie received a citation, he had the grader pile up
additional gravel and sand and dirt to increase the height of the bermwth
the result that the berm becane 3 or 4 feet high and the roadway itself was
narrowed down to about 10 feet in sone places (Tr. 516-158). Here again
however, M. Leslie stated that he did not ook at the bermon the day the
violation of section 77.1605(k) was cited (Tr. 522). The inspector, on the
other hand, testified on rebuttal that he got out of his vehicle at the
three places he cited for failure of the operator to have a berm and that
there was no bermat all at those three places (Tr. 524; 527). A though the
i nspector did not neasure the berm where it existed, | nust give his testi-
mony nore credibility than | can give to M. Leslie's because M. Leslie
stated that he did not even examine the bermon the day the notice of viola-
tion was witten. Mreover, M. Leslie agreed that floods would wash away
the bernms and require themto be reconstructed (Tr. 513).

As | have already found, the violation was serious and there was a fairly
hi gh degree of negligence. Therefore, a penalty of $20 will be assessed for
this violation, bearing in mnd respondent's difficult financial condition.

Notice No. 1 EDF (7-73) 10/17/77 § 75.604 (Exhibit 30)

g

Fi ndi ngs. Section 75.604, anobng other things, provides that pernanent
splices shall be effectively insulated and seal ed so as to exclude moisture.
Respondent viol ated section 75.604 because there was a hole about 1 inch in
dianmeter in the jacket of a permanent splice on the trailing cable of the
roof -bolting nzthine. The hole was entirely through the jacket but no bare
wires were exposed. The nine floor was wet and the inspector believed that
moi sture could penetrate the jacket and produce a serious shock or electro-
cution. The violation was serious because the trailing cable was lying in a
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travel way where all nminers were exposed to possible shock. There was a |ow
degree of negligence because it is possible that the small hole did not
exi st when respondent made its last weekly inspection of electrical equip-
ment (Tr. 244-254).

Conclusions. Respondent's witness, M. MQire, testified that he exam
ined the permanent splice cited in Notice No. 1 EDF and he agreed that the
boot on the splice had a hole in it, but he said there was no way to keep
permanent splices fromwearing and that a small hole is difficult to discover
when it is considered that the trailing cable is dragged through dirt and nud
on the nmine floor. M. MCQuire did not think that the violation was serious
because the insulation on the wires inside the boot was in good condition (Tr.
579-583).

As indicated in ny findings above, there was a |ow degree of negligence
There was a potential for electrical shock, however, especially since the nine :
floor was wet. In such circunstances, a penalty of $15 will be assessed. f

Notice No. 2 EDF (7-74) 10/17/77 § 75.200 (Exhibit 33)

Findings. Notice No. 2 EDF alleged that respondent had violated its
roof -control plan because an operative torque wench was not provided on the
roof -bol ting machine as required by Safety Precaution No. 13 of its roof-
control plan (Exh. 1B). In this instance, the preponderance of the evidence
shows that a violation of section 75.200 was not proven.

Conclusions. The inspector testified that when he had the nmine foreman
check the torque of the bolts, no reading would show on the dial of the torque
wrench. The inspector did not personally try to test the torque by using the
operator's wench (Tr. 257, 261). The operator's wtness, M. MQire, said
that he woul d remenber this particular incident if he lived to be 150 years
old (Tr. 585). M. MCuire testified that on the day Notice No. 2 EDF was
witten, he had given a new torque wench to the operator of the roof-bolting
machine before the nman entered the mine. About 3 hours later, M. MQire
received a call fromthe mne foreman asking for a torque wench. M. MQire
told the foreman that he had just given the operator of the roof-bolting
machine a new torque wench that norning and that he would cone into the
mne and show them how to use it. M. MQuire said that the type of torque
wrench in use had two dials onit. There is a knob for each dial. The knob
on the larger of the two dials is required to be turned all the way to the
left and the knob on the smaller dial is turned to zero. Wen that is done
properly, a reading can be obtained. Therefore, it was M. McGuire's conten-
tion that the reason the inspector wote the notice was that the nine foreman
did not know how to use the new torque wench which had just been sent into
the nmine. After M. MQire had gone into the mne and had showed the mne
foreman how to use the torque wench, they had no trouble in checking the
torque of the roof bolts (Tr. 587-588).

The inspector was recalled to give rebuttal testinony and he said that he
thinks the incident described by Mr. McGuire occurred on the norning follow ng
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the witing of the notice of violation (Tr. 589). In this instance, | believe
M. McGuire's testinmony is nore credible than that of the inspector because

M. MGQuire recalled details about asking where the instructions for the
torque wrench had been placed as well as asking what had been done with the
box in which the wench had been placed (Tr. 587). The inspector did not use
any of the torque wenches and was uncertain as to the nunber of dials on them
(Tr. 591). Therefore, | find that MSHA failed to prove that the violation of
section 75.200 alleged in Notice No. 2 EDF occurred and the Petition in Docket
No. PIKE 78-458-P will be disnmissed to the extent that it alleges a violation
of section 75.200 in Notice No. 2 EDF (7-74) dated Cctober 17, 1977.

Notice No. 1 EDF (7-75) 10/18/77 § 75.316 (Exhibit 36)

Findings. Section 75.316 requires each operator to subnit a ventilation
system and nethane and dust-control plan which the operator is obligated to
follow One of the provisions in respondent's ventilation plan is a require-
ment that the nmine map show projections of anticipated nmine devel opnent for
at least 1 year. Respondent violated section 75.316 because respondent had
driven into a part of its nine which was not projected for mning on respon-
dent's ventilation system and nethane and dust-control plan. The violation
was noderately serious because respondent was driving an entry in the direc-
tion of another nmine whose existence was not shown on respondent's map at
that time. Respondent was negligent for failing to have a map which would
show the area into which it planned to mne (Tr. 266-279).

Concl usi ons.  Respondent's witness, M. Leslie, testified that he knew
about the fact that another mine existed to the left of the No. 1 entry in
respondent's mne. M. Leslie agreed that one or two cuts of coal were taken
to the left of the No. 1 entry and that the mne map did not at that tine
show projections for mining in that area. M. Leslie stated that respondent
was in the process of trying to lease the coal reserves located to the |eft
of respondent's No. 2 Mne, but that the area turned out to be so wet and
roof conditions became so poor that respondent never did try to nmine any
further to the left than the two cuts which had been taken at the time the
notice of violation was witten (Tr. 536-537).

M. MGQuire testified that the ventilation plan permts respondent to
make a cut to the left or right of the return or intake entry provided the cut
is ventilated (Tr. 599). Assuming that respondent may |awfully make such a
cut, that fact does not rebut the inspector's claimthat the mne map did not
show such a projected cut at the time the cut was nade. Since M. Leslie and
the inspector both said that the projection was not shown on the map, the
preponderance of the evidence supports a conclusion that a violation occurred.

The violation was not serious because respondent's management was aware
of the existence of the other mine and respondent's engineer was in the process
of preparing an updated map to show the location of the mine which was adjacent
to respondent’'s No. 2 Mne. In such circunstances, | conclude that the viola-
tion occurred because respondent should have obtained the updated map prior to
maki ng any cuts of coal toward the other mine. Since respondent was aware of
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the existence of the adjacent nmine and since the other nine was active, the
hazard was not as great as it would have been if respondent had been unaware
of the existence of the other mine and if no one knew what conditions existed
in the adjacent nine. Bearing in mnd that respondent is in a precarious
financial condition, a penalty of $5 will be assessed for this violation of
section 75. 316. {

Notice No. 2 EoF (7-76) 10/18/77 § 75.316 (Exhibit 39) 1

= e

Findings. Respondent's ventilation system and nethane and dust-control
plan requires respondent to show on its mne map all known underground worKk- '
ings bordering the mine. The violation occurred because the map did not k
show the adjacent mine. The violation was nonserious because M. Leslie {
testified that respondent's managenent was aware of the existence of an
adjacent mne and that they were drilling three test holes each tine they
made a cut of coal to ensure that they did not penetrate the adjacent nine
(Tr. 539). Respondent was negligent for failing to have a map which showed
the adjacent mne, especially since respondent's management knew about the
adj acent nmine but did not have its engineer show the adjacent mne on its
map (Tr. 539).

— e

Concl usi ons. I nasmuch as this violation of section 75.316 was technica
in nature, the penalty should reflect little assessnent from the standpoint of
gravity, but there was a high degree of negligence in respondent's failure to
show on its mine map the location of an adjacent mine which respondent knew
existed. Therefore, a penalty of $15 will be assessed for this violation of
section 75.316, bearing in mnd respondent's difficult financial position.

Noti ce No. 2 EDF (7-78) 10/20/77 § 75.1101-1 (Exhibit 42)

Findings. Section 75.1101-1 requires that deluge-type water sprays be
installed at main and secondary belt conveyor drives. Respondent violated
section 75.1101-1 because about seven sprays were nmissing fromthe 24 which
existed at each belt drive. The violation was nonserious because the |ack
of sprays was offset by the high pressure which respondent maintained in its
waterline (Tr. 544). Respondent was negligent for failing to replace the
m ssing sprays as soon as they were dislodged, but a |ow degree of negligence
must be found because the evidence does not establish that the sprays had
been missing for a long period of time (Tr. 287-298).

Concl usi ons. Respondent's witness, M. Leslie, agreed that five or six
sprays were mssing fromthe belt drive on each of three belt conveyors
(Tr. 541). M. Leslie said that the sprays break routinely and have to be
replaced frequently. M. Leslie said that they have so nuch pressure on the
waterline that the efficiency of the deluge water spray system would not be
reduced in case a fire should occur. Aso, he said that other firefighting
equi pnent existed along the conveyor belt, including fire extinguishers
rock dust, and a waterline with outlets at 150-foot intervals (Tr. 543-545).
I nasmuch as respondent had installed outlets which were only 150 feet apart,
as opposed to the 300-foot spacing required by the regulations (Tr. 548), |
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find that the violation was nonserious in nature, but respondent should have
made sure that the system was equipped with the required nunmber of sprays.
Therefore, a penalty of $5 will be assessed for this violation of section
75.1101-1 after giving considerable weight to the criterion that payment of

| arge penalties would have an adverse effect on respondent's ability to con-
tinue in business.

Docket No. PIKE 79-77-P

Notice No. 1 EDF (7-81) 10/31/77 § 75.1100-2 (Exhi bit 45)

Fi ndings and Conclusions. Section 75.1100-2 requires, anong other things,
that an operator provide 500 feet of firehose with fittings suitable for con-
nection wth each belt conveyor waterline system Respondent had provided at

| east 500 feet of I|-inch yellow hose for use along each belt conveyor. | nspec-
tor Farley issued Notice No. 1 EDF on Cctober 31, 1977, after concluding that
respondent's |-inch hose was inadequate to neet the requirenents of section

75.1100-2 (Tr. 330). Respondent brought to the hearing a piece of the yellow
hose which was being used on Cctober 31, 1977, and that hose was |abel ed
"Republic Wretex H gh Pressure Water Hose, 1000 WP, MESA No. 2G-9C-W226"

(Tr. 356). Inspector Farley testified that,if he had seen that |abel on the
yel | ow hose when he was making his inspection, he would have considered that
the yellow hose was acceptable (Tr. 343)

Anot her inspector, Noah Ooten, wote the subsequent action sheet which
termnated Notice No. 1 EDF dated Cctober 31, 1977 (Exh. 45C). Inspector
Ooten testified that-the mere fact that a piece of hose has a MESA approva
number on it does not mean that it can be used for firefighting purposes. He
said that the 1-1/2-inch hose which respondent was required to purchase to
replace the yellow hose was acceptable for firefighting purposes because it
woul d deliver a larger'quantity of water to a fire than the I-inch yellow
hose which respondent was using prior to the issuance of Notice No. 1 EDF
(Tr. 349-350). I nspector COoten, however, did not know whether the I-inch
hose which respondent was using would supply the volume of water referred to
in the regulations or whether the |-inch hose would conply with the pressure
provisions set forth in the regulations (Tr. 361-362). Inspector Ooten said
that the 1-1/2-inch hose which respondent was forced to purchase would be
easier to store and would be easier to handle during a fire than the I-inch
yellow hose, but he was unable to explain for certain why respondent's yellow
hose was not in conpliance with the regulations (Tr. 357; 361-362).

It may be that respondent's |-inch yellow hose did not conply with the
Pressure provisions and gallons of capacity set forth in the regul ations.
It may also be that respondent should have replaced the I-inch yellow hose

with the 1-1/2-inch hose and it nay well be that if a fire had occurred

al ong vespondent's belt line, respondent would have been in a better position
to fight it with the 1-1/2-inch hose than it would have been in with the

| -inch yellow hose, but | believe that when a respondent is required to dis-

card equi pment having a MESA-approved number on it, the inspectors should be

able to explain to respondent why its equi pment does not conply with the
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regul ations. Inspector Farley, who wote Notice No.-1 EDF, agreed at the
hearing that if he had seen the MESA-approved number on the hose, he would
not have witten the notice (Tr. 343). Inspector Coten tried to defend the

witing of the notice by saying that the [-inch hose would not deliver the
required quantity of water at the required pressure for firefighting purposes,
but he was unable to state what size hose is required to conply with the

regul ations and he therefore conpletely failed to justify the issuance of
Notice No. 1 EDF

Therefore, I find that MSHA failed to prove that respondent viol ated
section 75.1100-2 and MShA's Petition for Assessnent of Gvil Penalty in
Docket No. PIKE 79-77-P should be dismssed to the extent that it seeks to
have a penalty assessed for the violation of section 75.1100-2 alleged in
Notice No. 1 EDF (7-81) dated Cctober 31, 1977.

Docket No. PIKE 78-458-P

Notice No. 3 EDF (7-79) 10/20/77 § 75.1102 (Exhibit 47A)

Findings. Section 75.1102 requires that underground belt conveyors be
equi pped with slippage and sequence switches. Respondent violated section
75.1102 because the slippage and sequence switches on the Nos. 3 and 4 belt
conveyors would not stop the belts when the switches were tested. The viola-
tion was noderately serious because failure of the switches to stop the belts
in case they start slipping may result in enough friction to cause a fire.
The inspector believed that the violation would be nore serious if dry coa
were involved, but he could not recall whether there was any coal on the
belts, so there is no evidence to support a finding of gravity greater than
noderately serious. Respondent was negligent in failing to make sure that
the switches were in operable condition because the belt conveyors are sup-
posed to be exam ned at the beginning of each working shift (Tr. 364-374).

Conclusions. Respondent's witness, M. Leslie, testified that the
swi tches were working when he tested them after the notice was witten, but
he was not present at the time the switches were tested by the inspector, so
he was not in a position to challenge the inspector's credibility (Tr. 555).
M. Leslie comented extensively about the fact that Inspector Farley had
failed to insert the word "not" in his notice, but Inspector Farley had
already explained during his cross-examnation by respondent's counsel that
he had inadvertently onitted the word "not" fromthe notice at the time it
was witten and that his supervisor had thereafter inserted the word "not"
to show that Inspector Farley had intended to say that the switches woul d
not stop the belts when the switches were tested. |Inspector Farley stated
that he orally made it clear to respondent's mine superintendent that a vio-
lation of section 75.1102 had been cited because the slippage and sequence
switches did not work (Tr. 374; 556-557).

I nasmuch as the violation of section 75.1102 was only noderately serious
in the circunstances, the penalty is required to be assessed prinmarily under
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the criterion of negligence. There was a relatively high degree of negli-
gence, so a penalty of $15 will be assessed for this violation after giving
considerable weight to respondent's difficult financial condition.

Notice No. 4 EDF (7-80) 10/20/77 § 75.516-2 (Exhibit 48)

Findings. Section 75.516-2 requires that conmunication wres be sup-
ported on insulated hangers orinsul ated J-hooks. Respondent violated section
75.516-2 because the comunication wires were entangled with the fire-sensor
cable and belt-control cable. The violation was potentially serious because
if the insulation on the 110-volt control cable had been defective and had
happened to touch the communication wire at a place where the insulation
was al so defective, a person handling the phone night be shocked because
of energy from the control wire being transferred to the comunication wre.
Respondent was negligent for failing to have all the wires separated and
installed on their own insulated hangers (Tr. 375-387).

Conclusions. M. Leslie testified that respondent's communication wires
carried only 12 volts fromtwo batteries and that the sensor cable also
carried only 12 volts fromtwo batteries, but he agreed that a potential
shock existed if the communication wire had cone into contact with the con-
trol wire which carried 110 volts. There was only a renote possibility of
shock in this instance because all wires were well insulated (Tr. 377, 568-
569; 572). Here again, the penalty to be assessed should be done primarily
under the criterion of negligence because there was little gravity involved,
but there is always a potential for injury and it existed here because of the
negligence of respondent to see that the wires were properly placed on insula-
tors. Therefore, a penalty of $15 will be assessed, keeping in mnd respon-
dent's poor financial condition.

Notice No. 7 EDF (7-69) 10/12/77 § 75.200 (Exhibit 17)

Findings. Respondent's roof-control plan requires that roof bolts be
installed on 4-foot centers (Exh. 1B, p. 9). Respondent violated section
75.200 because roof bolts in the No. 1 and No. 2 pillar splits had been
installed from4~1/2 to 6 feet apart for a distance of about 20 feet. In
this instance, the violation did not expose the miners to any serious danger
as the roof appeared to be in good condition, but there existed the potential
of a rock falling between roof bolts which were up to 2 feet wider than the
plan pernitted. There was a high degree of negligence because the inspector
said that respondent frequently installed roof bolts farther apart than the
4-foot spacing required by the roof-control plan (Tr. 190-203).

Coaclusions. Respondent's witness, M. MQuire, testified that he was
Present in the mne on the day Notice No. 7 EDF was witten because he had
gone into the nmne for the purpose of replacing the punp notor onthe
continuous-mning machine. M. MQiire says that he measured the distance
between the bolts with a 42-inch stick which they kept on the roof-bolting

machi ne and that he found about 10 or 12 bolts to be about 44 inches apart
(Tr. 578)
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Both the inspector and M. MQire agreed that the continuous-mning
machi ne was broken down and was being repaired. The inspector found it neces-~
sary to extend the time for conpliance because it was not possibte for the
roof -bolting machine to pass by the inoperative continuous-nining nachine for
the purpose of installing additional bolts (Exh. 19). The inspector eventu-
ally termnated the notice of violation when he was told that they had wth-
drawn fromthe pillar split cited in his notice. The inspector stated that
he did not go back to check the area cited in his notice because he agreed
that no bolts needed to be installed in an area where no further mning woul d
be done (Tr. 196-198). M. MQuire testified that they conpleted mning of
coal in the area after the continuous-mning nachine was repaired and that

they did not install any additional roof bolts because they did not need to
do so (Tr. 577).

Once again, | find that the inspector's testinony is nore credible than
M. McGuire's because M. Puckett, the mne foreman, was wth the inspector
when the inspector made his neasurenments and all discussions about the abate-
nent of the violation were with M. Puckett rather than with M. MQire.
Additional ly, M. MGuire stressed in his testinony the difficulty he was
having replacing the punp notor. The inspector stated that M. MQire con-
tinued to work on the continuous-mning machine all the time the inspector
was examning the section (Tr. 195). As interested as M. MQuire was to
restore t he continuous-mning machine to operation, it is unlikely that he
woul d have taken out tinme fromthat inportant matter to check the distance
between roof bolts and if he had, his statements in this proceeding have
shown that he would have hotly contested an inspector's claim that roof
bolts had been installed excessively wide apart if, in fact, they had not
been so installed.

As the inspector testified, rocks may fall from the area between roof
bolts when they are installed on an excessively wide spacing, but in this
instance, the violation appears to be noderately serious since the inspector
did not observe any obviously bad roof. There was a high degree of negligence
because respondent has previously been cited for installing roof bolts on a
wi der spacing than its roof-control plan permts (Tr. 197, Exh. 18). In such
circumstances, a penalty of $50 is warranted, keeping in mnd respondent's
difficult financial condition.

Docket No. PIKE 78-308-P

Notice No. 3 EDF (7-40) 7/15/77 § 75.326 (Exhibit 51)

Findings. Section 75.326 requires that return air courses be separated
from belt haul age entries. Respondent violated section 75.326 because there
were holes ranging fromi1/3 of an inch to 2 inches in length in three perna-
nent stoppings |ocated outby spad No. 5162 (Tr. 389). The violation was only
nmoderately serious because it was not proven that the holes extended all the
way through the stoppings and no nethane has been detected in respondent's
mne. The inspector did not take either a methane reading or a bottle sanple
of air to check for nethane on the day the notice was witten (Tr. 392; 396-
399). There was a |ow degree of negligence because both sides of the cinder
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bl ocks had been plastered, but sone small cracks did exist on at |east
one side of the wall (Tr. 601).

Concl usions. M. MQCuire, respondent's witness, testified that he exam
ined the stoppings cited in Notice No. 3 EDF and that the stoppings had been
pl astered on both sides. Since the stoppings are made of cinder blocks which
are hollow in the mddle and 8 inches thick, M. MGQ@ire contended that just
because there were cracks from1/3 of an inch to 2 inches on one side of the
wall did not mean that the holes extended all the way through the blocks and
that the only way one could be certain that the holes did pass all the way
through the wall would be to have a person hold a light on one side of the
wal | while another person stood on the other side to determine if the |ight
could be seen on the opposite side of the wall (Tr. 601).

| would have found that no violation was proven if M. MQiire had
actually made a check with the use of a light on the opposite side of the
stoppi ngs while he checked for |ight passing through the stoppings, but
nei ther he nor the inspector had nade the necessary check to deternmine if
the holes passed all the way through the stoppings (Tr. 606). The inspector
stated that air pressure is greater on the return side of the stoppings than
it is on the belt side and that there is always a possibility that methane
may pass through stoppings with holes in them so as to produce an expl osive
quantity of nethane in the belt entry where nonpermissible electrical equip-
ment is located (Tr. 400)

I nasmuch as neither the inspector nor respondent's witness disputed the
fact that small cracks existed in the stoppings, there was a possibility that
air, laden with methane, might have passed fromthe return into the belt
entry. As indicated above, however, the violation in this instance was only
moderately serious. Respondent was negligent in failing to plaster the stop-
pi ngs thoroughly because a check with a light by a person situated on each
side of a stopping should not be necessary in order to be certain that return
air will be prevented from flowing through the stopping into the belt entry.
Therefore, a penalty of $15 will be assessed, bearing in nmind respondent's
difficult financial condition

Notice No. 4 EDF (7-41) 7/15/77 § 75.200 (Exhibit 54)

Findings. Respondent's roof-control plan requires that reflectorized
war ni ng devices be suspended from at |east two roof bolts in the last row of
bol ts except when bolts have been installed within 4 feet of the faces (Exh.
1B, p. 6). Respondent violated section 75.200 because reflectorized warning
devi ces had not been suspended fromthe last row of bolts in the Nos. 1, 2,
3,4, and 6 entries and bolts had not been installed within 4 feet of the
faces {Tr. 402). The violation was serious because the reflectors indicate
to niners working on the section that the roof inby the reflectors has not
beer bolted. There was a high degree of negligence involved in failure tc
install the reflectors (Tr. 404-407).

Concl usions. Respondent's witness, M. MQuire, agreed that the niners
may not have installed all the reflectors which should have been installed
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and that he had made no actual check so as to be able to testify as to which
entries did have reflectors and which did not (Tr. 607-608). M. MQire
tried to cast doubt on the likelihood that all five entries could need
reflectors at any one time by contending that if it were true, there would
not have been any place where the nen could have worked (Tr. 609-610; 615-
616). Regardless of the [ogic of M. McGuire's contentions, I nust take the
Inspector's testinmony as being nmore credible than M. McGuire's argunents
when M. MCQGuire fails to support his opinions with actual observations

whi ch he has made and which he can unequivocally state support his belief
that the inspector was wong in citing five different entries.

I nasmuch as the violation was serious and there was a high degree of
negligence, apenalty of $50 will be assessed for this violation of section
75.200, bearing in mnd respondent's difficult financial condition.

Docket No. PIKE 79-99-P

Oder No. 65862 3/15/78 § 75.400 (Exhibit 57)

Findings. Section 75.400 provides that coal dust, including float coa
dust on rock-dusted surfaces, |oose coal, and other conbustible materials,
shal| be cleaned up and not be permtted to accunulate in active workings,
or on electric equipment. Respondent violated section 75.400 because float
coal dust was present along the entries of three conveyor belts and was
prevalent on the roof, ribs, floor, tinbers, belt structures, and power
wires. Loose coal and coal dust were present up to 9 inches in depth under
the conveyor belt, beginning at the No. 2 belt drive and extending inby the
No. 3 belt drive for a distance of 400 feet. The violation was very serious
because the conveyor belt was dragging on top of the |oose coal and four
rollers were stuck along the Nos. 1 and 2 conveyor belts. The stuck rollers
were a source of friction and heat which could have started a fire and the
wires and notors in the belt entries constituted potential fire hazards
There was a high degree of negligence in respondent's permtting float coa
dust and |oose coal dust to accumulate to the extent that it had (Tr. 822;
828; 837; 840; 846; 860-861).

Concl usi ons.  Respondent's witness, M. MQire, testified that he went
into the mne on the day Order No. 65862 was witten and he agreed that there
may have been sone float coal dust around the belt head and that some |oose
coal had fallen from the belt conveyors, but M. MQuire said they had a
cl eanup program under which they clean up |loose coal once a week and apply
rock dust. They clean and rock dust nore often than once each week, if
necessary, to prevent accumulations (Tr. 864-868). M. MGQuire stated that
there was noisture along the belts and that wet belts would pick up coa
dust and deposit the dust as float coal dust after it had dried. M. MQire
said that it had been only 2 days since the belt entries had been cleaned,
but he agreed that the frequency of cleaning should be increased when weekly
cleaning fails to prevent accunulations of conbustible materials. Neverthe-
| ess, Mr. McQuire did not change his cleanup programafter Order No. 65862
was witten (Tr. 879).
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Since the violation was very serious and there was a rather high degree
of negligence, a penalty of $100 will be assessed for this violation of sec-
tion 75.400, bearing in mnd respondent's difficult financial condition.

Order No. 65862 3/15/78 § 75.1725 (Exhibit 57)

Findings. Order No. 65862, discussed above, also alleged a violation of
section 75.1725 which provides that nachinery and equi pnent shall be maintained
in a safe operating condition and that equiprment in an unsafe condition shal
be renoved from service imediately. Respondent violated section 75.1725
because the stuck rollers, float coal dust, and |oose coal along the conveyor
belts had created unsafe conditions, but the conveyor belts were being used
for producing coal despite the fact that they were exposing the miners to a
possible fire or explosion because of the stuck rollers and undue amount of
combustible materials which existed along and under them (Tr. 823; 861).

Concl usions. The violation of section 75.1725 is interrelated with the
violation of section 75.400. | frequently have cases in which violations of
section 75.400 are cited and the inspectors state that they also found stuck
rollers which produce an ignition hazard. The ignition hazard is taken into
consi deration under the criterion of gravity in assessing a penalty for the
violation of section 75.400. Al inspectors could technically cite a viola-
tion of section 75.1725 every time they find stuck rollers, but it has been
my experience that they rarely cite section 75.1725 in conjunction with
stuck rollers associated with |oose coal and coal -dust accunulations. Since
| have taken the gravity of the violation of section 75.1725, having to do
with stuck rollers,.into consideration in the assessnent of the penalty for
the violation of section 75.400 also cited in Oder No. 65862, | believe
that the additional violation of section 75.1725 should not be given an
incremental ly high penalty. In such circunstances, a penalty of $5 will be
assessed for this violation of section 75.1725, bearing in mnd respondent's
difficult financial condition.

Order No. 65862 3/15/78 § 75.1101-1 (Exhibit 57)

Findings. Oder No. 65862, discussed above, also alleged a violation of
section 75.1101-1 which provides that deluge-type spray systems shall be
installed at main and secondary belt-conveyor drives. Such sprays becone
operative when there is a rise in tenperature great enough to cause a fire
sensor to activate a control valve. Respondent violated section 75.1101-
because the deluge-type spray system at the No. 3 conveyor-belt drive was
rendered inoperative by disconnection of the chain and sensors which cause
the control valve to open. Additionally, some of the water sprays were
broken (Tr. 825). The violation was serious because conbustible materials
were present in the vicinity of the No. 3 belt head and the del uge-type
spray system would not have assisted in putting out any fire which m ght
have occurred (Tr. 828; 861). There was a high degree of negligence because
the preshift exam ner should have observed that the chain to the valve was
di sconnected or broken with the result that the deluge-type water system
woul d not work if needed (Tr. 826).
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Concl usi ons. Respondent's witness, M. MQiire, stated that the fire-
suppression system and chain controlling the valve were connected when he
i nspected the conveyor-belt drives cited in Order No. 65862 (Tr. 878). Inas-
much as M. MCGuire was not present at the time the inspector observed the
conditions along the conveyor belts, | conclude that the inspector's testi-
mony is sufficiently credible to support ny findings above that the viola-
tion occurred, that it was serious, and that respondent was negligent. The
i noperative water-deluge system was taken into consideration above in
assessing a penalty for the violation of section 75.400 cited in O der
No. 65862. In view of the interrelated overlapping of the violations cited
in Order No. 65862, a penalty of $25 will be assessed for this violation of
section 75.1101-1.

Docket No. PIKE 79-77-P

Ctation No. 65863 3/21/78 § 75.601 (Exhibit 60)

Findings. Section 75.601, to the extent here pertinent, provides that
the disconnecting devices used to disconnect power fromtrailing cables shall
be plainly marked and identified and that such devices shall be designed so
"that it can be determned by one's eyesight that the power is disconnected
The preponderance of the evidence shows that no violation of section 75.601
occurred (Tr. 883-905). The sole action that respondent had to take to abate
the alleged violation was to paint the female and male receptacles for each
pi ece of equipment a matching color so that an illiterate person would theo-
retically be able to determine which circuit breaker should be connected to
a given piece of equipnent. Respondent's power center had been manufactured
specifically for the types of equipnent used in respondent's mne (Tr. 892).
Therefore, each circuit breaker and trailing cable had already been |abeled,
before Gitation No. 65863 was witten, so that a person who can read woul d
know which circuit breaker to connect for the continuous-mning nmachine, or
roof-bolting machine, or shuttle car. Mreover, a chain was attached to each
di sconnect device so that the power for the shuttle car, for exanple, could
not be plugged into the circuit for the continuous-m ning machine or roof-
bol ting nmachine. Consequently, even an illiterate person would not be able
to connect the wong trailing cable to the wong circuit in the power center.
There is nothing in section 75.601 which specifically requires respondent to
pai nt the disconnect devices with different colors of paint so that an
illiterate person would be able to determne, for exanple, that a pink plug
Is to be connected only with a matching pink receptacle in the power center.
Finally, since the circuit breakers for the off-drive shuttle car and the
standard-drive shuttle car are the sane size, an illiterate person would be
unable to determne, if, for exanple, he were sent to the power center to
di sconnect the trailing cable for the off-drive shuttle car, whether he
woul d be supposed to disconnect the circuit breaker painted blue or the
circuit breaker painted yellowin order to be sure that he was di sconnecting
the off-drive shuttle car instead of the standard-drive shuttle car.

Conclusions. In this instance, | have chosen to accept the testinony of
respondent™s witness, M. Leslie, as being nore credible than that of the
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inspector. M. Leslie was with the inspector when Ctation No. 65863 was
witten and M. Leslie's testinony shows that he is nore faniliar with the
electrical equipment in the mine than the inspector was. M. Leslie testified
that it was necessary for himto purchase five different colors of paint for
application to the disconnect devices in order to abate the citation (Tr.

892). The inspector claimed that the disconnect devices were neither marked
nor color-coded (Tr. 891), but M. Leslie clained that the power center was
ordered fromthe factory with labels for the various types of equipnent
already installed on the equipnment (Tr. 893). M. Leslie introduced as
Exhibit E a picture of the type of device which is used to connect equi pnent
at the power center (Tr. 902). There is no reason to believe that M. Leslie
was m staken about the types of |abels which he had requested the nanufacturer
to place on the disconnect devices (Tr. 894).

It should be noted that the |anguage used in Citation No. 65863 is
susceptible to the interpretation of the facts given by M. Leslie because the
citation alleges that the "* * * connecting plugs were not plainly marked or
colored" (Exh. 60). Since the connecting plugs had already been plainly marked
before the citation was witten, it was necessary for the inspector to use the
words "plainly marked or colored" in his citation in order to show that the
conditions he observed constituted a violation of section 75.601 because the
| anguage in that section requires plain marking but fails to nention color-
coding. |If respondent's disconnect devices had not already been plainly
marked, the inspector could have required color-coding as one way of accom
plishing the plain marking required by section 75.601, but the inspector can-
not properly cite respondent for violating section 75.601 when plugs and
receptacl es have already been plainly marked, but the inspector additionally
wants the disconnect devices painted with matching colors as a means of
further plainly marking the disconnect devices for the benefit of illiterate
persons who are unable to read the |abels which respondent had already placed
on the disconnect devices.

For the foregoing reasons, the Petition for Assessnent of Civil Penalty
filed in Docket No. PIKE 79-77-P will be disnissed insofar as it alleges a
violation of section 75.601 in Citation No. 65863 dated March 21, 1978

Citation No. 65864 3/21/78 § 75.503 (Exhibit 62)

Fi ndi ngs. Section 75.503 requires that electrical equipnment used inby
the last open crosscut be permssible. Respondent violated section 75.503
because an opening in excess of .005 of an inch was present between the cover
plate at the top of the trailing cable junction box and at the bottom of the
mai n panel box on the continuous-mning machine (Tr. 907). The violation
was noderately serious because, although no nethane was present at the tine
the violation was observed, it is always possible for nethane to accumulate
inacoal mne so as to cause an explosion (Tr. 911). There was a | ow
degree of negligence because no bolts were nmissing and the machine vibrates
constantly so that it may jar bolts |oose. The inspector did not know how
l ong the .005 of an inch opening had existed (Tr. 913).
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Concl usions. The operator's witness, M. Leslie, testified that he
coul d not dispute the existence of the .005 of an inch opening because he
personal |y observed the inspector insert the .005 of an inch gauge into the
opening (Tr. 917). Since the violation was noderately serious and there was
a low degree of negligence, a penalty of $15 will be assessed for this viola-
tion of section 75.503, bearing in mnd respondent's difficult financia
condi tion.

Ctation No. 65865 3/21/78 § 75.503 (Exhibit 64)

Findings. Respondent violated section 75.503 again because an opening in
excess of .005 of an inch existed on the No. 2 Joy shuttle car between the
cover plate and the panel box. Additionally, the headlights were inoperative
on both ends of the shuttle car. The violation was noderately serious as to
the opening in the panel box, but the lack of headlights on either end of the
shuttle car was serious because the shuttle car is driven around corners and
through crosscuts where the shuttle car becomes a hazard for mners who are
working on the section. There was a high degree of negligence in respondent’s
permtting the shuttle car to be driven without having the lights replaced

(Tr. 921-929).

Concl usi ons.  Respondent's primary defense as to the violation of section
75.503 alTeged in Gtation No. 65865 was that headlights on shuttle cars glare
in the eyes of the operator of the continuous-mning nachine and consequently
the operators of the shuttle cars do not use the headlights even when the
lights are capable of being operated (Tr. 930-931). The inspector stated that
the operator of the shuttle car normally turned off the light on the end next
to the continuous-mning machine when coal was being |oaded into the shuttle
car and turned on the light on the outby end of the shuttle car so as to avoid
blinding the operator of the continuous-m ning machine. The inspector stated
that he had driven shuttle cars while using only his cap light for illum na-
tion, as was being done in this instance, and that he felt he had less |ight
than is needed to permt safe operation of the shuttle car (Tr. 928-929).

I nasnuch as the violation was serious and there was a high degree of negli-
gence, a penalty of $25 will be assessed for this violation of section 75.503,
bearing in mnd respondent's difficult financial condition.

Gtation No. 65866 3/21/78 § 75.503 (Exhibit 66)

Findings. Respondent again violated section 75.503 by failing to have
operative headlights on either end of the No. 1 Joy shuttle car (Tr. 932-933).
Both the inspector and respondent's witness stated that their testimony with
respect to the lack of headlights on the No. 1 shuttle car would be identical
with the testinony they had already given with respect to the lack of head-
lights on the No. 2 shuttle car (Tr. 933).

Conclusions. Since this violation was identical with the previous viola-

tion as to the No. 2 shuttle car, the same findings would apply and a penalty
of $25 should be assessed for this violation of section 75.503.
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Gtation No. 65867 3/22/78 § 77.1605(a) (Exhibit 68)

Fi ndi ngs. Section 77.1605(a) provides that cab wi ndows shall be in good
condition and shall be kept clean. Respondent violated section 77.1605(a)
because a truck loading coal at respondent's loading chute had three or four
cracks in the windshield on the driver's side. The violation was noderately
serious because glares fromthe cracks in the w ndshield mght have caused
the driver to have an accident resulting fromhis inability to see clearly
through the cracked wi ndshield. Respondent was not negligent because the
truck with the cracked w ndshield was used to haul one |oad of coal from
respondent's mne. The truck had never been driven to respondent's mine on
any occasion prior to the time the cracked wi ndshield was observed by the
i nspector and was never used to haul coal from respondent's mine on any
other occasion (Tr. 937-946; 947-949).

Concl usions. The truck involved in the violation alleged in Citation
No. 65867 was driven to respondent's mine to obtain a single |oad of coal.
The circunmstances were that the independent contractor's regular truck needed
to have a tire repaired. Wile the tire was being repaired, the person who
normal |y haul ed coal for respondent asked a substitute driver to use that
driver's own truck to transport a |load of coal fromrespondent's mine. The
substitute truck had the cracked wi ndshield described in Ctation No. 65867,
but respondent was unaware that the substitute truck and driver had been
asked to haul a load of coal from respondent's mine and respondent's owners
were not close enough to the truck on its single visit to respondent's nine
to know that it had a cracked windshield (Tr. 948-949). Moreover, the
inspector ternminated the citation wthout ever know ng whether the crack in
the wi ndshield was ever replaced because the citation was termnated with an
explanation that the truck left mne property and was no |onger used to haul
coal from respondent's mne (Exh. 70).

The Conmi ssion held in Republic Steel Corp., 1 FMSHRC 5 (1979), Rai ser
Steel Corp., 1 FMSHRC 343 (1979), Consoli dation Coal Co., 1 FMSHRC 347 (1979),

O d Ben Coal Co., 1 FMSHRC 1480 (1979), and Monterey Coal Co.. 1 FMSHRC 1781

(1979), that an operator may béeld liable for violations by independent con-
tractors even if the independent contractors' enployees are the only persons
involved in a particular violation. Therefore, the inspector properly cited
respondent for the violation of the substitute independent contractor in this
i nstance because respondent would have been liable for a violation commtted
bythe driver of the truck which was nornally used to haul coal from respon-
dent's mine and can be held liable for violations committed by a substitute
driver who is hired by the independent contractor who nornmally hauls respon-
dent's coal.

In view of the fact that only one |oad of coal was hauled by the truck
involved in Ctation No. 65867, | think that only a nominal penalty should be

assessed in the circunmstances which prevailed in this instance. Therefore,
a penalty of only $1 will be assessed for this violation of section 77.1605(a).
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Docket No. KENT 79-1

Gtation No. 64600 11/16/78 § 75.1722(b) (Exhibit 71)

Findings. Section 75.1722(b) provides that guards at conveyor-drive
conveyor-head, and conveyor-tail pulleys shall extend a distance sufficient
to prevent a person from reaching behind the guard and becom ng caught

between the belt and the pulley. Respondent violated section 75.1722(b)
because an adequate guard had not been provided for the No. 2 conveyor belt
drive and discharge roller inasmuch as a person could becone caught between
the belt and pulley. The inadequate guard was |ocated at the point where

the No. 2 belt dumps coal on the No. 1 belt. Spillage of coal occurs at that
di scharge point and it is necessary for a mner to clean up the spillage
Therefore, the violation was serious because an inadequate guard exposes the
mner who is cleaning up the coal to becom ng caught between the belt and the
pul l ey. Respondent was negligent because a chain-link fence had been erected
around the exposed nmachine parts, but the guard had been taken down so that

it provided no protection at the time the violation was observed by the
inspector. The examner of the belt should have noticed the absence of the
guard and should have had it reinstalled in proper position (Tr. 951-961)

Concl usi ons.  Respondent's witness, M. MQuire, testified that he was one
of the first persons ever to use a chain-link fence as a guard at conveyor
belt drives, but M. MQire was not present at the time Gtation No. 64600
was witten and conceded that soneone could have shoveled coal from under the
belt drive and could have left the fence down. He said it was the responsi-
bility of the person who takes the fence down to rehang it (Tr. 974; 977). It
is respondent's duty to see that its enployees conply with the safety stan-
dards, so | cannot find that respondent has a valid defense in this instance
Since the violation was serious and respondent was negligent, a penalty of
$25 will be assessed for this violation of section 75.1722(b), bearing in
mnd respondent's difficult financial condition.

SETTLED | SSUES

The matters to be considered in this portion of ny decision are discussed
in the 47-page notion for approval of settlement filed on Cctober 15, 1980, by
MSHA's counsel. Under the settlenent agreenent, respondent would pay penalties
totaling $4,631 instead of the penalties totaling $8,031 proposed by the
Assessnment Office. The motion for approval of settlement disposes of the
remaining 82 violations which were not the subject of the hearing held in 1979
The notion considers violations alleged in Petitions for Assessment of Cvil
Penalty which were filed in 12 different docket numbers. As previously indi-
cated on page 2 of ny decision, all of the violations alleged in the Petitions
for Assessment of Civil Penalty filed in Docket Nos. PIKE 78-451-P, PIKE
78-458-P, and KENT 79-1 were the subject of testimony introduced at the hear-
ing held in 1979 and the issues raised in those three Petitions have been
entirely disposed of in the first portion of this decision which deals with
contested issues.
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Also, as previously indicated on page 2 of ny decision, sone of the
i ssues raised by the Petitions for Assessnent of Civil Penalty filed in Docket
Nos. PIKE 78-308-P, PIKE 79-77-P, and PIKE 79-99-P are partially disposed of
in the portion of my decision devoted to the contested issues and the renai nder
of the issues raised by the Petitions filed in those three docket nunbers are
di sposed of by the notion for approval of settlenment. Finally, the issues
raised by the Petitions filed in the remaining nine docket nunbers involved
in this consolidated proceeding are disposed of by the motion for approval of
settl ement

As to the six criteria which are used in determning penalties, it should
be noted that ny decision on the contested issues has already nade findings as
to three of those criteria, nanely, the size of respondent's business, the
question of whether payment of penalties would cause respondent to discontinue
in business, and respondent's history of previous violations. The findings as
to the aforesaid three criteria are based on the evidence received during the
hearing held in 1979 and they are applicable to the settled issues as well as
to the contested issues which have already been considered above.

The finding made in nmy decision with respect to a fourth criterion,
nanely, that respondent had dermonstrated a normal good faith effort to achieve
rapid conpliance is applicable to the settled issues except for the alleged
violations which became the subject of withdrawal orders issued under section
104(b) of the Act. The notion for approval of settlement takes the position
that respondent did not denonstrate a good faith effort to achieve rapid com
pliance with respect to all violations involving issuance of withdrawal orders
under section 104(b) of the Act. Under the settlenent agreement, respondent
has agreed to pay the full penalty proposed by the Assessment Ofice in al
i nstances involving issuance of withdrawal orders.

The motion for approval of settlement agrees that the evidence introduced
at the hearing held in 1979 shows that payment of penalties will have an
adverse effect on respondent's ability to continue in business. The notion
states that respondent will have to secure a loan in order to pay the settle-
nment penalties totaling $4,631 and asks that ] give respondent a period of
90 days after issuance of my decision within which to pay the penalties
because respondent needs more than the normal 30-day period for obtaining the
| oan before payment is due. | find that the request for a 90-day period
within which to pay penalties is reasonable and the order acconpanying this
decision will so provide. That request is especially reasonable when it is
considered that my decision with respect to the contested issues requires
respondent to pay penalties totaling $636 in addition to the settlenent pen-
alties totaling $4,631

| shall now give consideration to the nmatters discussed in the mtion for
approval of settlemnent.

Docket No. PIKE 78-308-P

The Petition for Assessment of Cvil Penalty filed in Docket No. PIKE
78-308-p seeks assessnent of penalties for 12 alleged violations. Two of
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those violations have already been disposed of under the portion of this

deci sion devoted to contested issues. Respondent has agreed to pay the ful
amount of the penalties proposed by the Assessment Office with respect to the
remai ning 10 alleged violations except for Notices of Violation Nos. 4 KM
(7-45) and 2 RM (7-47) dated July 14 and July 15, 1977, respectively, as to
whi ch MSHA's counsel indicates that no penalty should be paid for the two
violations of section 75.403 alleged in those notices because MSHA does not
have the results of the laboratory analyses of dust sanples which are required
for proof of such violations (Hall Coal Co., Inc., 1 IBMA 175 (1972), and
Vall ey Canp Coal Co., 1 IBMA 243 (1972)).

The notion for approval of settlenent states that MSHA declined to settle
the two violations alleged in Notice Nos. 1 KM (7-42) and 2 RM (7-43) both
dated July 14, 1977, for less than the penalties of $106 each proposed by the
Assessment Office because respondent failed to abate the alleged violations
until after withdrawal orders were issued under section 104(b). The notion
avers that the failure to abate the alleged violations before withdrawal
orders were issued indicated a failure of respondent to denonstrate a good
faith effort to achieve rapid conpliance

| find that the notion for approval of settlenent (pp. 7-11) has pro-
vided anple reasons for approving the settlement agreement under which respon-
dent would pay total penalties of $534 instead of total penalties of $621 as
proposed by the Assessment Office for the remaining 10 alleged violations
invol ved in Docket No. PIKE 78-308-P

Docket No. PIKE 79-25-P

The Petition for Assessnent of Civil Penalty filed in Docket No. PIKE
79- 25-P seeks to have penalties assessed for 20 alleged violations. None of
those alleged violations were the subject to any testimony at the hearing held
in 1979. The Assessnment Ofice proposed penalties totaling $3,509 in this
docket. Under the settlement agreenent, respondent woul d pay reduced penal -
ties totaling $960. Mre of the reductions in penalties involved in the par-
ties' settlement agreement relate to the violations alleged in Docket No. PIKE
79-25-P than are involved in any of the other docket nunbers. The notion for
approval of settlement (pp. 12-22) justifies many of the reductions on the
basis that respondent's mne has never shown a history of releasing nethane
and on the fact that respondent has proven that it is in a very difficult
financial condition. Additionally, it is a fact that the Assessnment Office
rated all of the violations alleged in Docket No. PIKE 79-25-P as being nore
serious and involving a greater degree of negligence than it did for sinmlar
violations involved in the other dockets. | find that the notion for
approval of settlement has shown adequate reasons for reducing the penalties
to the total of $960 which respondent has agreed to pay.

Docket No. PIKE 79-50-P

The Petition for Assessnent of Civil Penalty filed in Docket No. PIKE
79-50-P seeks to have penalties assessed for two violations, neither of which

3662




T e e i = et

e ki . s s s i e il PRSP PR ST T T WRDRT S G O WY 3

was considered at the hearing held in 1979. Under the settlenent agreenent,
respondent woul d pay penalties totaling $85 instead of the penalties totaling
$174 proposed by the Assessment Office. The notion for approval of settle-
ment (pp. 14 and 22) justifies the reduction in the proposed penalties on
the grounds, as to the permssibility violation, that no methane has ever
been detected in respondent's mne and that no negligence on the part of
respondent could be shown. As to the alleged violation of section 75.603,
the reduction is based on the fact that respondent was aware of the
existence of two tenporary splices in the trailing cable and was in the
process of obtaining a new trailing cable. | find that adequate reasons
have been given for approving the reductions agreed upon as to the Petition
filed in Docket No. PIKE 79-50-P

Docket No. PIKE 79-77-P

The Petition for Assessment of Gvil Penalty filed in Docket No. PIKE
79-77-P seeks to have penalties assessed for seven alleged violations. A
but one of the alleged violations were the subject of evidence presented
during the 1979 hearing and have been disposed of in the section of this
decision devoted to the contested issues. pnder the settlenent agreenent,
respondent has agreed to pay in full the penalty of $40 proposed by the
Assessnent Office for the remaining alleged violation of section 75.1704
involved in this docket number. The motion for approval of settlenent
(p. 22) justifies the proposed penalty of $40 by noting that the circum
stances of the violation are such that negligence on the part of the opera-
tor cannot be establfshed. | find that the penalty of $40 is reasonable
and that the settlenent agreement with respect to this alleged violation
of section 75.1704 should be approved.

Docket No. PIKE 79-99-P

The Petition for Assessnment of Cvil Penalty filed in Docket No. PIKE
79-99-P seeks to have penalties assessed for four alleged violations. Three
of those alleged violations were the subject of testinony introduced at the
1979 hearing and have been disposed of in the section of this decision
devoted to contested issues. Under the settlenent agreement, respondent
woul d pay a reduced penalty of $40 instead of the penalty of $80 proposed
by the Assessment Ofice for the violation of section 75.400 which has not
al ready been considered as a part of the contested issues. The nmotion for
approval of settlement (pp. 23-24) justifies the reduction primarily on the
ground that respondent is in a difficult financial condition. | find that
a sufficient reason has been given for approving the parties' settlement as
to Docket No. PIKE 79-99-P

Docket No. KENT 79-125

The Petition for Assessment of Civil Penalty filed in Docket No. KENT
79-125 seeks to have penalties assessed for eight alleged violations, none of
which were the subject of the hearing held in 1979. Under the settlenent
agreenent, respondent would pay reduced penalties of $443 instead of the

3663




penalties totaling $618 proposed by the Assessment Office. The notion for
approval of settlenment (pp. 14; 23-26) discusses each of the eight alleged
violations in detail. Al of themwere from noderately serious to serious
and each was acconpanied by at least ordinary negligence. Therefore, the
primary reason for the parties' agreenent to reduce the penalties in this
docket nunmber is that respondent is in a difficult financial condition.

That has been the primary reason for the fact that I assessed |ow penalties
in the portion of this decision which was devoted to the contested issues
and those findings support the parties' settlement agreement which | find
shoul d be approved as to Docket No. KENT 79-125.

Docket No. KENT 79-151

The Petition for Assessment of CGvil Penalty filed in Docket No. KENT
79-151 seeks to have a civil penalty assessed for a single violation of sec-
tion 75.400. Under the settlement agreement, respondent would pay the ful
penal ty of $445 proposed by the Assessnent Office. The nmotion for approva
of settlenent (p. 27) states that this alleged violation of section 75.400
was not considered at the hearing held in 1979. Wiile it is true that
| nspect or MeClanahan, who wote the citation and order involved in Docket
No. KENT 79-151, did not testify at the hearing held in 1979, some of the
testinony at the 1979 hearing did show that one of respondent’s owners and
I nspect or MeClanahan had had an altercation which caused the co-owner to
order the inspector off of mne property (Tr. 782-783).

I nasmuch as the hearing was never reconvened so that the inspector could
give his version of the facts which led to the altercation, | am not making
any findings about the nerits of the dispute between the inspector and one
of respondent's owners, but | think that the testimony as to the respondent’s
version of the controversy should be nentioned in view of the fact that the
motion for approval of settlement (p. 28) primarily bases MSHA's refusal to
reduce the proposed penalty in this instance on the fact that respondent
declined to allow the inspector to come on mne property to determ ne whether
the alleged violation of section 75.400 had been abated. The fact that
respondent has agreed to pay a rather high penalty for what would otherw se
have been considered to be a noderately serious violation is sufficient rea-
son to approve the settlement agreenent with respect to the violation of sec-
tion 75.400 alleged in Docket No. KENT 79-151.

Docket No. KENT 80-28

The Petition for Assessment of Civil Penalty filed in Docket No. KENT
80- 28 seeks to have penalties assessed for two alleged violations. Under the
settlenent agreenent, respondent would pay reduced penalties totaling $360
instead of the penalties of $650 proposed by the Assessment Office. Respon-
dent has agreed to pay the full amount of $60 proposed by the Assessnent
Office with respect to an alleged violation of section 75.1725. The ot her
alleged violation related to a charge that respondent had violated its
ventilation, nethane and dust-control plan by failing to install a proper
seal at a point where the operator had cut into an abandoned nmine. Respon-
dent had constructed a seal made of cinder blocks, but the seal was required
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to be made of concrete blocks and be provided with a water seal. It was
necessary for a withdrawal order to be issued before the violation was abated
The nmotion for approval of settlenment (p. 30) indicates that MSHA agreed to
reduce the proposed penalty proposed by the Assessment Office from $590 to
$300 primarily for the reason that respondent is in a difficult financial

i condition. | find that adequate reasons have been given for approving the
settlenment agreement with respect to the Petition filed in Docket No. KENT
80-28.

Docket No. KENT 80-31

The Petition for Assessment of Civil Penalty filed in Docket No. KENT
80- 31 seeks to have penalties assessed for 17 alleged violations. Under the
settlenent agreenment, respondent would pay the total penalties of $772 pro-
posed by the Assessment Ofice. The Proposed Assessnent sheet in this docket
Indicates that the Assessment O fice had current information about respon-
dent's size at the tine the penalties here involved were deternined under the
formula provided for in 30 C.F.R. § 100.3. The Assessment Office assigned
penal ty points based on a finding that respondent is a very small operator
The Assessnent Office found that ordinary negligence was associated with al
of the 17 alleged violations and that all of them were either noderately
serious or serious. The notion for approval'of settlenent states that MSHA's
counsel considers several of the violations to be serious enough to warrant
assessment of penalties larger than those proposed by the Assessnent Ofice
but MSHA's counsel states that he agreed to settle all of the alleged viola-
tions at the amounts proposed by the Assessment Office under the criterion
that payment of large penalties would have a very adverse effect on respon-
dent's ability to continue in business. | find that adequate reasons have
been shown to approve the settlement agreed upon as to the 17 violations
al l eged in Docket No. KENT 80-31

Docket No. KENT 80- 32

The Petition for Assessment of Gvil Penalty filed in Docket No. KENT
80- 32 seeks to have penalties assessed for four alleged violations. In this
docket, the Assessnment Office also rated respondent as operating a very snal
busi ness and proposed |ow penalties totaling $200 based on findings that each
violation was associated with ordinary negligence and was noderately serious
or serious. Under the settlenent agreenent, respondent would pay penalties
totaling $173. The only penalty which was reduced bel ow the amount proposed
by the Assessnment Office I1s for a violation of section 75.316 alleged in
Ctation No. 703939 dated April 30, 1979. As to that violation, which was
based on the inspector's charge that only 2 of 24 water sprays on the
. continuous-nining machine were operable, the notion for approval of settle-
;ment States that the reduction froma proposed penalty of $72 to a settlenent
'penalty of $45 was based on respondent's difficult financial condition.
:find that an adequat e reason has been given for approving the settlenent
tagreed upon in Docket No. KENT 80-32.
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Docket No. KENT 80-33

The Petition for Assessnent of Civil Penalty filed in Docket No. KENT
80- 33 seeks to have penalties assessed for six alleged violations. Under the
settlenent agreenent, respondent would pay penalties totaling $340 instead of
the penalties totaling $358 proposed by the Assessnent Ofice. The only pen-
alty reduced by the settlement agreement below the anount proposed by the
Assessnment Office relates to Citation No. 713703 dated May 14, 1979, alleging
a violation of section 75.1725 because a shuttle car's brakes were inopera-
tive. The Assessnent O fice proposed a penalty of $78 for the violation of
section 75.1725. The notion for approval of settlenent (p. 29) had agreed to
settle a previous violation of section 75.1725, pertaining to a shuttle car's
brakes, on the basis of a $60 penalty involving a very sinilar violation. The
settlenent agreenent consistently agreed to reduce the $78 penalty proposed by
the Assessnent Office for this very simlar violation to the same ampunt, that
is, $60. MSHA's counsel agreed on a penalty of $60 in each instance because
of respondent's poor financial condition. | find that the settlenent agree-
ment proposed in Docket No. KENT 80-33 should be approved for the reason
stated above.

Docket No. KENT 80-68

The Petition for Assessnent of Civil Penalty filed in Docket No. KENT
80-68 seeks penalties for seven alleged violations. Under the settlenent
agreenent, respondent would pay total penalties of $439 instead of the total
penalties of $560 proposed by the Assessment Office. The Assessnent O fice
considered that all of the alleged violations were associated with ordinary
negligence and considered all of the violations to be noderately serious or
serious. The Assessment Office proposed a penalty of $140 for a permssi-
bility violation alleged in Ctation No. 713717 dated May 31, 1979. Since
respondent's mne has never been known to liberate nethane, pernissibility
violations have not been considered to be very serious in this proceeding.
In this instance, however, the Assessment O fice proposed a |arge penalty of
$140 because the respondent failed to abate the violation in a tinely manner
which resulted in the issuance of a withdrawal order. The Assessnent O fice
therefore, assigned 10 penalty points under 30 CF. R § 100.3 because it
believed that respondent had failed to denmonstrate a good faith effort to
achieve conpliance. The notion for approval of settlenment (p. 44) shows
that MSHA' s counsel would not agree to a reduction of that relatively large
penalty because of respondent's lack of good faith abatenent.

The settlenent agreenent indicates that MSHA' s counsel agreed toreduce
three of the seven violations by a total of $121. A reduction of $10 in the
$60 penalty proposed for the violation of section 75.601 alleged in Ctation
No. 713719 dated May 31, 1979, was agreed upon because of respondent's poor
financial condition (Mtion, p. 45). A reduction of $46 in the penalty of
$106 proposed for the violation of section 77.504 alleged in Citation
No. 714047 dated June 11, 1979, was made in the settlenent agreement because
of respondent's poor financial condition (Mtion, p. 46). Finally, a reduc-
tion of $65 was made in the penalty of $90 proposed for the violation of
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section 77.512 in Citation No. 714048 dated June 12, 1979, partly because
of respondent's poor financial condition and partly because the condition

described in Ctation No. 714048 was al so covered by the condition described

in Ctation No. 714047 for which respondent is paying a penalty of $60

(Motion, p. 47). | find that adequate reasons have been given for approving

the settlenent agreed upon by the parties for the violations alleged by the
Petition filed in Docket No. KENT 80- 68.

Summary of Assessnments and Concl usi ons

(1) On the basis of all the evidence received at the hearing held in
this proceeding in Cctober 1979 and the parties' notion for approval of
settlenment filed on Cctober 15, 1980, the following civil penalties should
be assessed:

Docket No.. PIKE 78-308-P

Notice No. 3 EDF (7-40) 7/15/77 § 75.326 . . (Contested) . . $ 15. 00
Notice No. 4 EDF (7-41) 7/15/77 § 75.200 . . (Contested) . . 50. 00
Notice No. 1 RM (7-42) 7/14/77 § 75.200 . . . (Settled) . . . . 106. 00
Notice No. 2 KM (7-43) 7/14/77 § 75.200 . . . (Settled) . . . . 106. 00
Notice No. 3 KM (7-44) 7/14/77 § 75.400 . . . (Settled) . . . . 61. 00
Notice No. 4 KM (7-45) 7/14/77 § 75.403 . . . (Dismssed) . . 0.00
Notice No. 1 KM (7-46) 7/15/77 § 75.302-1 . (Settled) . . . . 34.00
Notice No. 2 KM (7-47) 7/15/77 § 75.403 . . . (Dismssed) . . 0.00
Notice No. 3 RM (7-48) 7/15/77 § 75.400 ... (Settled) . . . . 102. 00
Notice No. 1 RM.(7-49) 7/19/77 § 75.326 . . . (Settled) . . . . 46. 00
Notice No. 2 RM (7-50) 7/19/77 § 75.316 . . . (Settled) . . . . 36. 00
Notice No. 2 KM (7-52) 7/20/77 § 75.301-1 . (Settled) . . . . 43.00
Total Contested and Settled Penalties in
Docket No. PIKE 78-308-P ................. .. $ 599.00
Docket No. PIKE 78-451-P
(AI'l Contested)
Notice No. 1 JM (7-57) 8/18/77 § 75.200 .. ... ... ... ... ... $ 100.00
Total Contested (None Settled) Penalties in
Docket No. PIKE 78-451-P ... ............. ... $ 100.00
Docket No. PIKE 78-458-P
(AI'l Contested)

Notice No. 3 VEH (7-50) 8/1/77 § 75.400 .. (Disnmissed) ... $ 0.00
Notice No. 1 EDF (7-63) 10/12/77 § 75.400 ................ 15. 00
Notice No. 2 EDF (7-64) 10/12/77 § 75.400 ................ 15. 00
Notice No. 3 EDF (7-65) 10/12/77 § 75.503 ................ 15.00
Notice No. 5 EDF (7-67) 10/12/77 § 75.400 ................ 15.00
Notice No. 6 EDF (7-68) 10/12/77 § 75.807 ................ 25.00
Notice No. 7 EDF (7-69) 10/12/77 § 75.200 ................ 50. 00
Notice No. 8 EDF (7-70) 10/12/77 § 75.507 ................ 20. 00
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Noti ce No
Notice No
Notice No
Notice No.
Notice No.
Notice No
Notice No
Notice No
Notice No

Citation
Citation
Citation
Citation
Citation
Citation
Citation
Gtation
Citation
Citation

(7-71) 10/13/77 § 75.1725 ...............
72) 10/14/77 § 77.1605(K) ............
73) 10/17/77 § 75.604 ... .. ..........
74) 10/17/77 § 75.200 . . (Di .

10/18/77 § 75.316 ...,

75)
76) 10/18/77 § 75.316 ...oovvvrnnnn...
78)
79)

EE%EE

EDF 10/20/77 § 75.1101-1
10/20/77 § 75.1102 ...............
EDF (7-80) 10/20/77 § 75.516-2 ..............
Total Contested (None Settled) Penalties in

Docket No. PIKE 78-458-P ...................

1 7-7
1 (7-
1 (7-
2 (7-
1 (7-
2 (7-
2 (7-
3 EDF (7-
4

Docket No. PIKE 79-25-P
(AT Settled)

63654 6/19/78 § 75.1722 ... .. ... ...,
63655 6/19/78 § 75.200 ......... ... ... ..
63656 6/19/78 § 75.200 ......... ... ... ...
63657 6/19/78 § 75.1722 ... ... ... .. ... ... ...
63658 6/19/78 § 75.503 ........ ... ... ...
63659 6/19/78 § 75.313 ............ ... ..
63660 6/19/78 § 75.301-4 ........... ...
63801 6/19/78 § 75.523-2 ...... ... ...
63802 6/19/78 § 75.503 ......... ... ... ...l
63803 6/19/78 § 75.503 ........ ... ...

65666666565

Citation No. 63804 6/19/78 § 75.1704-2(d) ................

Citation
Citation
Citation
Citation

Ctation No. 63810 6/19/78 § 75.316

Gtation
Citation
Citation
Citation

Ctation
Ctation

Noti ce No.
Ctation

No. 63805 6/19/78 § 75.1710 .....................
No. 63806 6/19/78 § 75.1710 .....................
No. 63807 6/19/78 § 75.1722 .....................
No. 63809 6/19/78 § 75.1100-2 ...................
No. 63811 6/20/78 § 75.1101-6 ...................
No. 63812 6/20/78 § 75.316 ......................
No. 63813 6/20/78 § 75.316 .............coovvn...
No. 63814 6/20/78 § 75.503 .............. ... ....
Total Settled (None Contested) in Docket

No. PIKE 79-25=P ............c.ccoivuivnn...

Docket No. PIKE 79-50-P
(AT Settled)

No. 63815 6/20/78 § 75.503 ......................
No. 63816 6/20/78 § 75.603 ......................

Total Settled (None Contested) in Docket
No. PIKE 79-50-P ........... ..o,

Docket No. PIKE 79-77-P

1 EDF (7-81) 10/31/77 § 75.1100-2 (Di smissed)
No. 65863 3/21/78 § 75.601 ...... (Dismissed) ...
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Ctation
Ctation
Ctation
Citation
Citation

O der No.
Order No.
O der No.
Citation

Citation

Ctation
Citation
Ctation
Citation
Ctation
Ctation
Ctation
Ctation

Ctation

Ctation
Ctation

No. 65864 3/21/78 § 75.503 . . . . . (Contested) .
No. 65865 3/21/78 § 75.503 . . . . . (Contested) . .
No. 65866 3/21/78 § 75.503 . . . . . (Contested) .
No. 65867 3/22/78 § 77.1605 . . . . (Contested) . . .
No. 63817 6/21/78 § 75.1704 . . . . (Settled) .....
Total Contested and Settled Penalties in
Docket No. PIKE 79-77-P. . . . . . . ... ... ... ...
Docket No. PIKE 79-99-P
65862 3/15/78 § 75.400 . . . . . . . . (Contested) . . .
65862 3/15/78 § 75.1725 . . . . . . . (Contested) . . .
65862 3/15/78 § 75.1101-1 . . . . . (Contested) . .
No. 63808 6/19/78 § 75.400 . . . . . (Settled) .....
Total Contested and Settled Penalties in
Docket No. PIKE 79-99-P. . . . . .. ... ... ... ...
Docket No. KENT 79-1
(Al'l Contested)
No. 64600 11/16/78 § 75.1722(b) .................
Total Contested (None Settled) Penalties in
Docket No. KENT 79-1 ......................
Docket No. KENT 79-125
(Al Settled)
No. 64310 9/18/78 § 75.1710 ....................
No. 64311 9/18/78 § 75.503 ......... ... .. ......
No. 64312 9/18/78 § 75.400 .....................
No. 64313 9/18/78 § 75.515 .....................
No. 64314 9/18/78 § 75.515 .....................
No. 64315 9/18/78 § 75.601 .....................
No. 64330 9/18/78 § 75.400 .....................
No. 64331 9/19/78 § 75.512 ........ .. ... ...
Total Settled (None Contested) Penalties in
Docket No. KENT 79-125 ....................
Docket No. KENT 79-151
(Al Settled)
No. 64969 12/13/78 § 75.400 ....................
Total Settled (None Contested) Penalties in
Docket No. KENT 79-151 ....................
Docket No. KENT 80-28
(Al Settled)
No. 703899 4/26/79 § 75.1725 ...................
No. 703940 5/4/79 § 75.316 .....................

Total Settled (None Contested) Penalties in
Docket No. KENT 80-28 .....................
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Docket No. KENT 80-31

(AT Settled)
Ctation No. 703896 4/26/79 § 77.701 .................... $ 52.00
Ctation No. 703898 4/26/79 § 77.701 .................... 60. 00
Gtation No. 703900 4/26/79 § 77.506 .................... 40. 00
Ctation No. 703930 4/26/79 § 75.1725 ................... 52.00
Gtation No. 703931 4/26/79 § 75.400 .................... 40. 00
Gtation No. 703932 4/26/79 § 75.316 .................... 40. 00
Ctation No. 703933 4/26/79 § 75.200 .................... 56. 00
Gtation No. 703935 4/26/79 § 75.1103 ................... 52.00
Ctation No. 703961 4/26/79 § 75.523 .................... 34.00
Citation No. 703936 4/30/79 § 75.200 .................... 36.00
Ctation No. 703937 4/30/79 § 75.200 .................... 56. 00
Ctation No. 703962 4/30/79 § 75.604 .................... 38.00
Gtation No. 703963 4/30/79 § 75.604 .................... 56. 00
Gtation No. 703964 4/30/79 § 75.503 .................... 38.00
Gtation No. 703965 4/30/79 § 75.503 .................... 30.00
Gtation No. 703967 4/30/79 § 75.523 .................... 36.00
Gtation No. 703968 4/30/79 § 75.1722 ................... 56. 00
Total Settlement (None Contested) Penalties in
Docket No. KENT 80-31 ..................... $ 772.00
Docket No. KENT 80-32
(AT Settled)
Ctation No. 703897 4/26/79 § 77.1605(a) ................ $ 40. 00
Gtation No. 703934 4/26/79 § 75.1100-2 ................ 52.00
Ctation No. 703938 4/30/79 § 75.400 .................... 36.00
Gtation No. 703939 4/30/79 § 75.316 .................... 45. 00
Total Settled (None Contested) Penalties in
Docket No. KENT 80-32 ..................... $ 173.00
Docket No. KENT 80-33
(AT Settled)
Ctation No. 713455 5/2/79 § 75.604 .................... $ 60. 00
Gtation No. 713456 5/2/79 § 75.200 .................... 66. 00
Gtation No. 713703 5/14/79 § 75.1725 .................. 60. 00
Gtation No. 713707 5/14/79 § 75.603 ................... 60. 00
Ctation No. 713708 5/14/79 § 75.503 ................... 34.00
Ctation No. 713710 5/14/79 § 75.200 ................... 60. 00
Total Settled (None Contested) Penalties in
Docket No. KENT 80-33 .................... $ 340. 00
Docket No. KENT 80-68
(AT Settled)
Gtation No. 713717 5/31/79 § 75.503 ................... $ 140. 00
Gtation No. 713718 5/31/79 § 75.1177 .................. 52.00
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Citation No. 713719 5/31/79 § 75.601 ................... 50. 00

Citation No. 713720 5/31/79 § 77.505 ................... 52. 00

Citation No. 714581 5/31/79§ 77.700 ................... 60. 00

Citation No. 714047 6/11/79 § 77.504 ................... 60. 00

Citation No. 714048 6/11/79 § 77.512 ................... 25. 00
Total Settled (None Contested) Penalties in

Docket No. KENT 80-68 .................... $ 439. 00

Total Contested and Settled Penalties in
This Proceeding ........ ... ... ... ... ... .. $ 5,267.00

(2) The Petition for Assessment of CGivil Penalty filed in Docket No.
Pl KE 78-308-P should be dismissed insofar as it seeks to have penalties
assessed for the violations of section 75.403 alleged in Notice Nos. 4 RM
(7-45) and 2 RM (7-47) dated July 14 and July 15, 1977, respectively, because
the notion for approval of settlenment (p. 9) states that the analyses of the
dust sanples required to prove those alleged violations are unavail able.

(3) The Petition for Assessment of CGivil Penalty filed in Docket No.
Pl KE 78-458-P should be disnmissed to the extent that it seeks assessment of
a penalty for the violation of section 75.400 alleged in Notice No. 3 VEH
(7-50) dated August 1, 1977, because MSHA's counsel stated at the hearing
that the inspector who wote Notice No. 3 VEH was unavailable to testify in
support of the alleged violation (Tr. 119).

(4) The Petition for Assessment of Civil Penalty filed in Docket No.
Pl KE 78-458-P should also be dismssed to the extent that it seeks to have a
penalty assessed for the violation of section 75.200 alleged in Notice No. 2
EDF (7-74) dated Cctober 17, 1977, because of MSHA's failure to prove that
the violation occurred.

(5) The Petition for Assessment of Civil Penalty filed in Docket No
PI KE 79-77-P should be dismssed to the extent that it seeks to have a pen-
alty assessed for the violation of section 75.1100-2 alleged in Notice No. 1
EDF (7-81) dated October 31, 1977, because of MSHA's failure to prove that
the violation occurred.

(6) The Petition for Assessment of Civil Penalty filed in Docket No.
PI KE 79-77-P should also be dismssed to the extent that it seeks to have a
penalty assessed for the violation of section 75.601 alleged in Ctation
No. 65863 dated March 21, 1978, because of MSHA's failure to prove that the
viol ation occurred.

(7) Respondent, as the operator of the Nos. 2, 3, 4, and 6 M nes
involved in this proceeding, is subject to the Act and to the regulations
Promul gat ed thereunder.

VWHEREFORE, it is ordered:

(A) Pursuant to the parties' settlenment agreenent and to ny decision
concerning the contested issues, Little Bill Coal Company is ordered, within
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90 days fromthe date of this decision, to pay civil penalties totaling
$5,267.00, as sumari zed above in paragraph (1).

(B) The Petition for Assessment of Civil Penalty filed in Docket No.
PI KE 78-308-P is dismssed to the extent and for the reason given in
paragraph (2) above.

(O The Petition for Assessment of Civil Penalty filed in Docket No.
PI KE 78-458-P is dismssed to the extent and for the reasons given in
paragraphs (3) and (4) above.

(D) The Petition for Assessment of Civil Penalty filed in Docket No.
PIKE 79-77-P is dismssed to the extent and for the reasons given in
paragraphs (5) and (6) above.

(E) The notion for approval of settlement filed on Cctober 15, 1980,
is granted and the settlement agreement described therein is approved.

Richard C. Steffey
Admi ni strative Law Judge

(Phone:  703- 756- 6225)
Di stribution:
John H. O Donnell, Trial Attorney, Ofice of the Solicitor,
U S. Departnent of Labor, 4015 WIson Boul evard, Arlington, VA
22203 (Certified Mil)
Herman W Lester, Jr., Esq., Attorney for Little Bill Coal Conpany,

Inc., Conmbs and Lester, P.S.C., 207 Caroline, Avenue, P.O Box 551,
Pikeville, KY 41501 (Certified Mil)
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