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I. Procedural Background

On August 28, 1978, dimax Ml ybdenum Conpany (Cdinmax) filed
applications for review in Docket Nos. DENV 78-553-M DENV
78-554-M and DENV 78-555-M pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
seq. (1978) (1977 Mne Act). Answers were filed by the M ne
Safety and Health Administration (MSHA) on Septenber 7, 1978. On
Cct ober 31, 1978, the dinax Ml ybdenum Wrkers, Local No.
2-24410, G, Chemical and Atomic Wrkers International Union
(Union) elected party status.

On Septenber 12, 1978, a notice of hearing was issued
schedul ing the application for review proceedings for hearing on
Novenber 28, 1978, in Denver, Colorado. On Novenber 8, 1978,
Cimax filed notions for continuance and conmencenent of
di scovery, and on Novenber 9, 1978, filed a notion for a
prehearing conference for the determnation of issues. The three
noti ons were granted. The requested prehearing conference was
hel d on Decenber 1, 1978, in Arlington, Virginia. Thereafter, on
January 5, 1979, dimax filed anmended applications for review.

On May 5, 1979, a notice of hearing was issued scheduling
the application for review proceedi ngs for hearing on Novenber 6,
1979, in Denver, Colorado. On Septenber 26, 1979, dinax and
MSHA filed a joint notion for continuance. The notion was
granted on Cctober 3, 1979, and the cases were continued to
January 15, 1980, in Denver, Colorado. On January 2, 1980,
Cimax filed a notion for continuance. The notion was granted on
January 7, 1980, and the hearing was continued to March 11, 1980,
in Silverthorn and Breckenridge, Col orado.

Ext ensi ve di scovery was aut horized and vari ous tel ephone
conferences were held at various stages of the proceedings.

The above-captioned civil penalty proceeding was filed by
MSHA on Sept enber 24, 1979, pursuant to section 110(a) of the
1977 M ne Act alleging 12 violations of various provisions of the
Code of Federal Regulations. The three citations at issue in the
above- capti oned application for review proceedings are al so at
issue in the civil penalty case. Cdimax filed its answer on
Cct ober 15, 1979, and on Cctober 24, 1979, the case was assigned
to Administrative Law Judge John J. Morris of the Comm ssion's
Ofice of Admi nistrative Law Judges | ocated in Denver, Col orado.
On January 18, 1980, MSHA filed a notion to w thdraw the proposa
for a penalty as relates to Citation Nos. 333241, 333339 and
333340. MSHA' s notion was granted by Judge Mirris on February 25,
1980.

Thereafter, Cimax noved to transfer the civil penalty case
to the undersigned and such transfer occurred on March 4, 1980.
On March 7, 1980, a notice of hearing was issued consolidating
the case with the above-capti oned application for review
proceedi ngs and scheduling it for hearing on March 11, 1980, in
Si | verthorn Col orado
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The hearing was held on March 11, 1980, in Silverthorn, Col orado,
and on March 12, 1980, in Breckenridge, Col orado.
Representatives of Cimax and MSHA appeared and partici pated on
both days. A representative of the Union appeared on March 11
1980, and limted his participation to the delivery of a brief
openi ng statemnent.

At the beginning of the hearing, MSHA filed a witten notion
i n Docket No. WEST 79-340-Mto wi thdraw the proposal for a
penalty as relates to all remaining citations except the three at
issue in the application for review proceedi ngs. An order
granting the notion is contained in this decision

At the conclusion of the hearing, an agreenent was reached
addressing the posthearing filing of definitions contained in
certain treatises. On April 28, 1980, dinmax filed copies of
definitions contained in treatises entitled, |EEE Standard
Dictionary of Electrical and Electronic Ternms, A Dictionary of
M ning, Mneral, and Related Ternms [U. S. Departnent of Interior],
and the National Electrical Code. These exhibits were nmarked for
identification as Exhibits 0-9, 0-10, and 0-11, respectively, and
received in evidence on June 13, 1980.

Cimax and MSHA fil ed posthearing briefs on May 16, 1980,
and June 13, 1980, respectively. dimax filed a reply brief on
July 1, 1980. The Union did not file a posthearing brief.

The transcript of the hearing was received by the
under si gned Admini strative Law Judge on June 4, 1980.
Thereafter, it was di scovered that the court reporting conpany
had failed to forward with the transcript a total of 26 exhibits
received in evidence during the hearing, i.e., Joint Exhibits 1-A
through 1-H, 2-A through 2-1, 3-A through 3-H, and Exhibit 0-4.
By a letter dated August 14, 1980, the three parties were
apprised of this and were requested to submt substitute copies
of the missing exhibits in conjunction with an appropriate
stipulation. Additionally, the representatives of Oinmax and NM5SHA
were directed to obtain the signature of the Union's
representative on the stipulation filed at the hearing on March
11, 1980. dinmax filed copies of Joint Exhibits 1-A through 1-H
2-A through 2-1, and 3-A through 3-H, on Septenber 8, 1980. The
attached cover letter states that the parties "are in agreenent
that copies of these exhibits be placed in the record as
substitutes for the mssing joint exhibits. They bear identica
nunbers to the original exhibits. W are also in agreenment that
t he cabl e which you have in your possession be substituted for
m ssing Exhibit 0-4."

On Septenber 9, 1980, MSHA filed a statenment agreeing to the
substitution. To date, the Union has not filed a witten
statenment agreeing to the substitution. The Union did not
i ntroduce any exhibits in evidence during the hearing. However,
copies of Cimax's Septenber 8, 1980, cover letter and MSHA' s
Septenber 9, 1980, filing were served on the Union, and the Union
has not filed a statement in opposition to the substitution
Accordingly, the substitution will be nmade and the exhibits wll



be considered in deciding these cases.

Additionally, on Septenber 15, 1980, an agreenent to the
March 11, 1980, stipulation bearing the Union representative's
signature was filed.
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I1. Violations Charged in Docket No. WEST 79-340-M

30 CF.R
Citation No. Dat e St andar d
331733 July 27, 1978 57.12-82
331744 July 27, 1978 57.12-82
331747 July 28, 1978 57.12-10
333300 August 7, 1978 57.12-28
333331 Novenber 27, 1978 57.12-1
333241 Decenber 27, 1978 57.12-1
333242 Decenber 27, 1978 57.12-25
333246 Decenber 27, 1978 57.12-13
333335 Decenber 27, 1978 57.12-13
333336 Decenber 27, 1978 57.12-13
333339 Decenber 27, 1978 57.12-1
333340 Decenber 27, 1978 57.12-1

I11. Wtnesses and Exhibits
A. Wtnesses

MSHA cal led as its witnesses Lawence P. Filek, an
el ectrical engineer at MSHA' s Denver Technical Support Center
WIlliam$S. Vilcheck, an electrical engineer at MSHA' s Pittsburgh
Techni cal Support Center; and Janes Atwood, a Federal m ne
i nspect or.

Cimx called as its witnesses Edwin D. Mt heson, an
electrician in the Storke | oconotive shop of the Cimx M ne and
Chairman of the International Brotherhood of Electrical Wrkers,
Local No. 1823; Harden H. WIIlians, an electrical foreman at the
Cimax Mne; Ceorge E. Pupera, electrical superintendent at the
Cimx Mne; and Dr. Fred Leffler, Associate Professor of
El ectrical Engineering at the Col orado School of M nes.

B. Exhibits
1. The following joint exhibits were introduced in evidence:

Joint Exhibit 1-Ais a copy of Gtation No. 331733,
July 27, 1978, 30 C.F.R [O57.12-82.

Joint Exhibits 1-B through 1-E are copies of various
subsequent action forms pertaining to Joint Exhibit 1-A
granting various extensions of the time period for

abat enment .

Joint Exhibit 1-F is a copy of the inspector's
statement pertaining to Joint Exhibit 1-A

Joint Exhibit 1-Gis a copy of the term nation of Joint
Exhibit 1-A
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Joint Exhibit 1-His a copy of Inspector Atwood's handwitten
notes pertaining to Joint Exhibit 1-A

Joint Exhibit 2-Ais a copy of Ctation No. 331744,
July 27, 1978, 30 C.F.R [O57.12-82.

Joint Exhibits 2-B, 2-D, 2-E, and 2-F are copies of
various subsequent action forns pertaining to Joint

Exhi bit 2-A granting various extensions of the tine
peri od for abatemnent.

Joint Exhibit 2-Cis a copy of a nodification of Joint
Exhi bit 2-B

Joint Exhibit 2-Gis a copy of the inspector's
statenment pertaining to Joint Exhibit 2-A

Joint Exhibit 2-His a copy of the term nation of Joint
Exhibit 2-A

Joint Exhibit 2-1 is a copy of Inspector Atwood' s
handwitten notes pertaining to Joint Exhibit 2-A

Joint Exhibit 3-Ais a copy of Ctation No. 331747,
July 28, 1978, 30 C.F.R [O57.12-10.

Joint Exhibits 3-B through 3-E are copies of various
subsequent action forms pertaining to Joint Exhibit 3-A
granting various extensions of the time period for

abat enment .

Joint Exhibit 3-F is a copy of the inspector's
statenment pertaining to Joint Exhibit 3-A

Joint Exhibit 3-Gis a copy of the term nation of Joint
Exhibit 3-A

Joint Exhibit 3-His a copy of |Inspector Atwood's
handwitten notes pertaining to Joint Exhibit 3-A

Joint Exhibit 4 is a booklet published by dinax
cont ai ni ng general information about the Cinmx M ne.

Joint Exhibit 5 is a booklet published by dinax
entitled "This is dimx Ml ybdenum™"

Joint Exhibit 6 lists the type of electrical cables at
i ssue in these proceedi ngs.

Joint Exhibits 7 through 14 are photographs.

Joint Exhibit 15 is a copy of a nenorandum dat ed
January 22, 1975, fromWIliam W Carlson, M ning
Engi neer, Metal and Nonnetal M ne Health and Safety,
Dul uth Subdistrict, Marquette, Mchigan, to A Z



Dimtroff, Chief, Denver Technical Support Center,
Denver, Col orado, addressing the subject of
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el ectrocuti on hazard potential when powerlines are installed in
contact with water and air |ines.

Joint Exhibit 16 is a copy of a nenorandum dated January 30, 1975,
fromthe Electrical Engineer, Industrial Safety G oup, to the Chief of
t he Denver Techni cal Support Center addressing powerlines in contact
wi th netal pipelines.

Joint Exhibit 17 is a copy of a nenorandum dated January 31, 1975,
fromthe Chief of the Denver Technical Support Center, to Wlliam W Carlson
replying to Joint Exhibit 15.

Joint Exhibit 18 is a copy of the Nel son/ Shepich Menorandum of
February 21, 1975.

Joint Exhibit 19 is a copy of a nenorandum dated August 19, 1975,
fromthe Chief of the Mne Electrical Systems Goup, to the Assistant
Admi ni strator for Metal and Nonnmetal M ne Health and Safety containing
an opinion on the interpretation of mandatory safety standard 30
C. F.R [057.12-82.

Joint Exhibit 20 is a copy of a nenorandum dated February 10, 1978,
fromthe Electrical Engineer, Mne Electrical Systenms Branch, to Allen D
St out enger, M ni ng Engi neer, Rocky Muntain Subdistrict Ofice, Lakewood,
Col orado, addressing mandatory safety standard 30 C.F. R [57.12-82.

2. MBHA introduced the follow ng exhibits in evidence:
M1 through M6 are photographs.

M7 is a copy of an extract fromthe National
El ectrical Code.

M8 is a copy of an extract fromthe American
El ectrician's Handbook.

3. dimax introduced the follow ng exhibits in evidence:
O 1 is a booklet published by dinax entitled
"Techni cal Information."
O2is the affidavit of to W Drager.
O3 is a copy of an extract fromthe National
El ectrical Code.
O 4 is a segnent of electrical cable.
O5 is a copy of an extract fromthe Anixter Brothers,
Inc., supply catal og containing detailed specifications
for the cables listed in Joint Exhibit 6.
O6 is a copy of Dr. Leffler's resune.
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O 7 contains copies of pages fromthe 1978 Annual Book of ASTM
St andar ds.

O 8 is a copy of an extract fromthe Anerican El ectrician's
Handbook.

O 9 contains copies of pages fromthe | EEE Standard Dictionary
of Electrical and El ectronics Termns.

O 10 contains copies of pages fromA Dictionary of M ning
M neral, and Rel ated Terns.

O 11 is a copy of an extract fromthe 1978 National El ectrical Code.
I'V. [Issues

A. The followi ng issues are presented in the above-capti oned application
for revi ew proceedi ngs:

1. \Whether the term"powerline," as used in 30 C.F. R [57.12-82,
enconpasses not only the conductor, but also the other constituent parts of
the cabl e used as a powerline, such as the insulation, filler and jacket.

2. If the term"powerline," as used in 30 C F. R [57.12-82,
enconpasses the conductor, insulation, filler and jacket, then whether the
regul ation requires the use of additional insulation where the powerline
achi eves contact with waterlines, tel ephone Iines, and air |ines.

3. If the regulation requires the use of additional insulation where
t he powerline achieves contact with waterlines, tel ephone lines, and air |ines,
then what type of additional insulation is needed to conply with the standard?

4. \Wether mandatory safety standard 30 C.F. R 057.12-10 is
vi ol ated when the outer jacket of a tel ephone line achieves contact with the
outer jacket of a cable used as a powerline.

B. Two basic issues are involved in the above-captioned civil penalty
proceeding: (1) did a violation of the Code of Federal Regul ati ons occur
and (2) what anount should be assessed, as a penalty if a violation is found
to have occurred? In determ ning the anmount of civil penalty that should be
assessed for a violation, the |law requires that six factors be consi dered:
(1) history of previous violations; (2) appropriateness of the penalty to
the size of the operator's business; (3) whether the operator was negligent;
(4) effect of the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith in attenpting
rapi d abatenment of the violation.
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V. pinion and Fi ndi ngs of Fact

A Stipulations

1. dinmx Ml ybdenum Conpany and its dinmax Mne are subject to the
provi sions of the Federal Mne Safety and Health Act of 1977.

2. The Administrative Law Judge has jurisdiction over the subject matter
of, and the parties to, these proceedi ngs.

3. At all times relevant to the above-capti oned proceedi ngs, MSHA
i nspector Janes L. Atwood was an authorized representative of the Secretary
of Labor.

4., Citation No. 331733, Docket No. DENV 78-553-M was i ssued
on July 27, 1978, by inspector Janes L. Atwood. A copy of that
citation, together with subsequent action notices, |Inspector
Atwood's handwitten notes, and the Inspector’'s Statement, Form
MSHA 7000-4, are attached hereto and i ncorporated herein by
reference as Joint Exhibit 1.

5. On July 27, 1978, Inspector Atwood issued Citation No.
331744, Docket No. DENV 78-554-M A copy of that citation,
toget her with subsequent action notices, |Inspector Atwood's
handwitten notes, and the Inspector's Statenent, Form 7000-4,
are attached hereto and incorporated herein by reference as Joint
Exhi bit 2.

6. Citation Nos. 331733 and 331744 both invol ve all eged
viol ations of regulatory standard 30 C F. R [0O57.12-82.

7. Citation No. 331747, Docket No. DENV 78-555-M was issued
by I nspector Atwood on July 28, 1978. A copy of that citation,
toget her with subsequent action notices, |Inspector Atwood's
handwitten notes, and the Inspector's Statenent, Form MSHA
7000-4, are attached hereto and incorporated herein by reference
as Joint Exhibit 3.

8. Citation No. 331747 involves an alleged violation of 30
C. F.R 0O57.12-10.

9. The central question in the above-captioned actions is
what constitutes suitable insulation or separation of powerlines
fromtel ephone lines, waterlines, or air |ines.

10. dimax and MSHA agree that |nspector Atwood observed
various places on the 600 Level and the Storke Level at the
Cimax Mne in which the outer jacket of an insulated and
j acket ed power cable was touching an air line, waterline or
tel ephone line. The power conductors in these cables were
carrying voltages ranging from 110 volts to 440 volts. The
cables were in satisfactory condition.

11. WMBHA and dimax are in agreenent that each of the joint
exhi bits attached hereto should be adnmitted into evidence.
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12. The dimax Mne is |ocated at the peak of Frenmont Pass in
Lake County, Col orado, approximately 13 mles northeast of
Leadville, Colorado, at an altitude of 11,318 feet. It is one of
the worl d's major producers of nol ybdenum and the second | argest
underground mne in the world.

13. The dimx M ne operates 24 hours per day enploying a
total of approximtely 3,000 enpl oyees, roughly half of whom work
underground. The mine has open pit operations which enpl oy
approxi mately 400 workers. The mine also has crushing and
mlling facilities enploying approxi mately 400 enpl oyees. The
remai ni ng enpl oyees perform various adm ni strative functions on
the surface

14. The mine presently has two underground production
levels. One level (referred to as the Storke Level) has been in
production since 1952. The second underground | evel (the 600
Level ) has been in production since 1972. Devel opment work has
begun on a third underground | evel which will be known as the 900
Level .

15. Open pit production began in 1974.

16. Total production at the mne is approxi mately 50, 000
tons of ore per day.

17. Mol ybdenum ore i s m ned underground by the block caving
met hod. A cave is created above the production areas by drilling
and blasting. After the rock is fractured by blasting, creating
the cave, the force of gravity causes the rock to continue to
break. The rock then falls fromthe cave into raises (fingers)
that run at a 45-degree angle into a slusher drift. Each slusher
drift (also called a dash) has six finger raises. The fractured
rock falls through the raise into the slusher drift. Each
slusher drift has a 150-horsepower electrical nmotor which powers
a dipper that is pulled back and forth in the slusher dash. The
di pper pulls the rock towards a draw hole which is 3.9 feet w de
and 8 feet long. The rock falls through the draw hole into ore
trains that are sitting on tracks in a haulage drift which is
| ocated approximately 10 feet below the floor of the slusher
drift. The haulage drift is perpendicular to the slusher drift.
The bl ock caving nethod is illustrated in Joint Exhibit 4,
especi ally the drawi ngs on pages 8-10. Joint Exhibit 5 "This is
d i max Mol ybdenum " al so describes the mne's operations.

18. This action involves only power cables in the drifts of
the m ne which have track for haul age of ore, or other materials,
by rail. The dimx Mne has approximately 24 mles of haul age
drifts. These drifts contain an estinmated 367,000 feet of cable
of the types in issue here (see paragraph 21). There are
approximately 24 mles of air lines and 24 mles of waterlines in
these drifts.

19. As a general rule, air lines and waterlines are on one
side of the drift and power cables are on the other side of the
drift.
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20. Al of the power cables involved in this action carry
vol tages having | ow potential (low potential is defined in 30
C.F.R 057.2 as 650 volts or less). 1In fact, none of these
cables carry in excess of 440 volts.

21. The types of cables involved in this action are listed
in Exhibit 6.

22. The power cables in issue in this action never carry
vol tages greater than the manufacturer's insulation rating for
t hat cabl e.

23. These power cables may fromtine to tine be on the sane
side of the drift as an air line or a waterline for a variety of
reasons. These reasons include the foll ow ng:

A. It is sonetines necessary to nove air or waterlines or power cables
fromone side of the drift to the other in order to transmt air, water, or
electricity to a particular location

B. At intersections of drifts, air lines, waterlines, or power cables
will frequently cross.

C. The distribution of power within production areas |eads to numerous
crossovers whi ch are unavoi dable. Power for slusher operations is distributed
via cable referenced in paragraph 21 above. The main distribution cable is the
500 MC.M cable. 2/0 feeder cables are spliced into that 500 MC.M cable to
run power into a switch vault. Switch vaults are 70 feet apart in production
areas on alternate sides of the haulage drift. (There are approxi mately 300
switch vaults in the mne. Approximtely 150 are in production areas. At
any given tinme, approximately 50 nore switch vaults are active in supplying
power to fans or other electrical equipnment.) Fromthe switch vault power is
distributed to the notors in two slusher dashes. Slusher notors are also on
alternating sides of the haulage drift, thus requiring at |east one additiona
crossover of power cable and also frequently requiring that the power cable
run parallel to the air and waterlines for several feet. These types of

crossovers are illustrated in the photographs attached hereto as Joint Exhibits
7 through 14. Exhibit 7 shows a place where two drifts "Y" together. Exhibits
8, 9, and 10 illustrate the normal configuration of drifts with power cable on

one side and pipelines on the other side of the drift. These exhibits al so
show power cable crossovers. Exhibit 11 is a closeup of cable crossing a drift
running froma switch vault, across the back and up into a slusher dash.

Exhi bit 12 shows a switch vault on the sane side of a drift as the power

cable bundle, with the feeder cable out to the slusher dashes. Exhibit 13
shows anot her switch vault which provides power for two slusher machines; that
switch vault is on the pipeline side of the drift. Exhibit 14 shows a smal
switch vault which supplies power to a nonproduction area.

24. The dielectric strength of air or a substance refers to
the ability of air or that substance to offer a high resistance to the
passage of electricity through it.
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25. A powerline is a conducting material capable of carrying
el ectrical power. A communication |line (because of the | ow current
flow is not a poweline.

26. The court should be aware of three prior cases
involving 30 C.F.R [O57.12-82.

27. The first case is Docket No. DENV 79-92-PM Secretary
of Labor v. Kerr-MGCee Nucl ear Corporation. The facts in that
case involved a situation in which the outer jacket of a power
cable assenbly was in contact with a nmetal pipeline. That power
cabl e assenbly consisted of conductors, each of which were
surrounded by insulation having a manufacturer's rating equal to
or greater than the voltage applied to the power conductors. The
i nsul ated power conductors were then surrounded by an outer
jacket which was in satisfactory condition. The only thing that
cane in contact with the netal pipeline was the outer jacket. By
motion filed May 21, 1979, MSHA noved to vacate the citation
i ssued on those facts because there was "insufficient evidence
avai l abl e to support the alleged violation."

28. In a case involving simlar facts, Docket No. WEST
79-252-M MSHA v. Sunshine M ning Conpany, by notion served
Novenber 7, 1979, MSHA al so noved to vacate a citation issued
under 30 C.F.R [57.12-82 because "there [was] insufficient
evi dence to sustain the allegations contained in the citation.™
The facts in the Sunshine Mning case were essentially the sane
as those in the Kerr-MGCee case.

29. In a decision dated Novenber 29, 1979, Secretary of
Labor v. Ozark Mahoning Co., Docket No. VINC 79-138-PM Judge
Stewart found a violation of 30 CF. R [057.12-82. The simlarity
between the facts of that case and the facts of this case are
uncertain since he indicates in discussing one of the citations
that the "outer jacket of the cable was conprised of neoprene and
rubber insulation" and on the other citation that the powerline
"was protected only by factory insulation.” Here each of the
cables are insulated and covered with a separate heavy-duty outer
j acket approved for use in mnes by the Bureau of M nes.

30. Attached as Joint Exhibits 15 through 20 are various
letters and interpretive nenoranda i ssued by MSHA regardi ng 30
C.F.R 0[57.12-82. These constitute all of the published and
unpubl i shed interpretive letters or nenoranda regarding that
st andar d.

31. The primary purpose of this litigation is for dinax
and MSHA to resolve a conflict between themregarding
interpretation of the regulatory provisions in issue in this
action. dinmax and MSHA thus agree that in the event the court
shoul d determ ne that a violation(s) occurred, the appropriate
civil penalty would be the ampbunt the citation(s) was assessed
for by the Ofice of Assessnents. These anounts are as foll ows:
Citation No. 331733--%$72; Citation No. 331744--%$78; and Citation
No. 331747-- $66.



32. dimax is a large operator within the neaning of the
1977 M ne Act.
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33. dimax denonstrated good faith in attenpting rapid abat enent
of the practices described in CGtation Nos. 331733, 331744 and
331747.

B. Opinion and Findings of Fact
1. GCccurrence of Violations

The principal question presented in the above-captioned
cases is what constitutes suitable insul ati on where powerlines
achi eve contact with tel ephone lines, waterlines, or air |ines.
The basic facts are relatively unconplicated. The parties,
however, denonstrate considerabl e di sagreement both as to the
| egal significance of the facts and as to the proper
interpretation of the cited nandatory safety standards.

Ctation Nos. 331733, 331744 and 331747 were issued at the
dimax M ne by Federal mne inspector Janes L. Atwood during the
course of the first inspection of that m ne conducted pursuant to
the provisions of the 1977 Mne Act (Tr. 203). Citation Nos. 331733
and 331734 were issued on July 27, 1978, addressing identical practices
detected by Inspector Atwood on the 600 Level and Storke Level,
respectively. These citations charge Cinmax with violations of
mandat ory safety standard 30 C.F.R [57.12-82 in that energized
power | i nes of various voltages were in contact with pipelines in
various places. (FOOINOTE 1) The term"pipelines,” as used in the citations,
refers to both air lines and waterlines (Tr. 213), and the term "powerli nes”
refers to the outer jacket on insulated and jacketed cables (Tr.
223).

Citation No. 331747 was issued on July 28, 1978, addressing
a practice detected by Inspector Atwood on the 600 Level. The
citation charges dinmax with a violation of mandatory safety
standard 30 C. F.R [057.12-10 in that several tel ephone lines
wer e observed hanging with and touchi ng energi zed powerli nes.
The citation further alleges that the practice existed in al
areas of the 600 Level. (FOOTNOTE 2) The inspector testified that he
checked a total of 10 tel ephones and that in each instance the
tel ephone line "canme out of the phone and went right up and into
a bundl e of powerlines, and went down
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the drift" (Tr. 218). He further testified that the tel ephone
lines in question had jackets (Tr. 257), and that the citation
addresses the outer jackets of tel ephone Iines touching the outer
jackets of power cables (Tr. 223).

At various tines between August 25, 1978, and February 2,
1979, Federal mine inspectors Janmes D. Enderby and David Park
i ssued subsequent action notices extending the tine periods for
abatement. The citations were terminated in April of 1979 by
Federal mne inspector El ner E. N chols.

The parties stipulated that nol ybdenumore i s m ned
underground at the dimax Mne by the block caving nmethod. A
cave is created above the production areas by drilling and
bl asting. After the rock is fractured by blasting, creating the
cave, the force of gravity causes the rock to continue to break
The rock then falls fromthe cave into raises (fingers) that run
at a 45-degree angle into a slusher drift. Each slusher drift
(al so called a dash) has six finger raises. The fractured rock
falls through the raise into the slusher drift. Each slusher
drift has a 150-horsepower electrical notor which powers a di pper
that is pulled back and forth in the slusher dash. The di pper
pulls the rock towards a draw hole which is 3.9 feet wide and 8
feet long. The rock falls through the draw hole into ore trains
that are sitting on tracks in a haulage drift which is | ocated
approxi mately 10 feet below the floor of the slusher drift. The
haul age drift is perpendicular to the slusher drift.

The parties further stipulated that the instant cases
i nvol ve only power cables in drifts of the mne which have track
for the haul age of ore, or other materials, by rail. The dinmax
M ne has approximately 24 niles of haul age drifts, and these
drifts contain an estimted 367,000 feet of cable of the types in
i ssue here. The types of cables involved in these proceedi ngs
are listed on Joint Exhibit 6. There are approximately 24 niles
of air lines and 24 mles of waterlines in these drifts.

Al of the power cables involved in the instant cases carry
vol tages having |ow potential, as that termis defined by 30
CF.R 057.2, i.e., 650 volts or less. None of these cables
carry in excess of 440 volts. Additionally, the cables never
carry vol tages greater than the manufacturer's insulation rating.

As a general rule, air lines and waterlines are on one side
of the drift and power cables are on the other side of the drift.
However, the power cables may, fromtinme to tine, be on the sane
side of the drift as an air line or a waterline for a variety of
reasons. These reasons include the following: First, it is
someti nes necessary to nove air or waterlines or power cables
fromone side of the drift to the other in order to transmt air,
water, or electricity to a particular |location. Second, at
intersections of drifts, air lines, waterlines, or power cables
will frequently cross. Third, the distribution of power within
producti on areas | eads to nunerous crossovers which are
unavoi dable. Power for slusher operations is distributed via
cable referenced in Joint Exhibit 6. The nmain distribution cable



is the 500 MC. M
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cable. 2/0 feeder cables are spliced into that 500 MC. M cable
to run power into a switch vault. Switch vaults are 70 feet
apart in production areas on alternate sides of the haul age
drift. There are approximately 300 switch vaults in the m ne
Approxi mately 150 are in production areas. At any given tine,
approxi mately 50 nore switch vaults are active in supplying power
to fans or other electrical equipnment. Power is distributed from
the switch vault to the nmotors in two slusher dashes. Sl usher
nmotors are also on alternating sides of the haul age drift, thus
requiring at |east one additional crossover of power cable and

al so frequently requiring that the power cable run parallel to
the air and waterlines for several feet.

In addition to the foregoing, the parties stipul ated that
when the respective citations were issued, |nspector Atwood
observed various places on the 600 Level and the Storke Level at
the Aimax Mne in which the outer jacket of an insulated and
j acket ed power cable was touching an air line, waterline or
tel ephone line, and that the power conductors in these cables
were carrying voltages ranging from2110 volts to 440 volts.
Furthernore, the parties stipulated that the cables were in
sati sfactory condition.

Mandat ory safety standard 30 C. F. R [57.12-82 provi des as
follows: "Powerlines shall be well separated or insulated from
waterlines, tel ephone lines, and air lines." The regulation
applies "only to the underground operations of underground
mnes." 30 CF.R [57.1. The principal area of disagreenent
between the parties centers around the appropriate definition of
the term"powerlines" and the determ nation as to what
constitutes suitable insulation at the points where powerlines
achi eve contact with waterlines, air lines, and tel ephone |ines.

Cimax argues that the term "powerline"” should be defined as
a "conducting material capable of carrying electrical power;"
i.e., that the definition of powerline should be limted to the
copper conductors contained within a power cable, and exclude the
i nsul ation, jacket and filler. dimax further argues that when
this definition is applied, one can then consult both the
American Society for Testing and Materials (ASTM standards for
t he manufacture of power cable and accepted principles of
el ectrical engineering to determ ne whether the insulation is
sufficient. In dinmax's view, unless such definition is adopted,
no objective basis exists for determ ni ng what constitutes
suitable insulation. Additionally, Climax maintains that its
interpretation is consistent with the electrical standards in 30
C.F.R 057.12. (dimx's Posthearing Brief, pp. 8-15, 20).

MSHA categorically rejects dimax's contentions and argues
that "powerline" includes not only the nmetal that actually
conducts the flow of power from one point to another, but also
t he conponent parts that make up the line fromone point to
another, i.e., the insulation, jacket and filler. (MSHA s
Posthearing Brief, p. 3). For the reasons set forth bel ow, |
conclude that the term"powerline," as used in 30 CF.R 0O
57.12-82, enconpasses not only
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the conductor, but also all constituent parts of the cable that
make up the line fromone point to another, e.g., the insulation
jacket and filler. (FOOTNOTE 3)

Neither Cimax's nor MSHA's witnesses were able to point to
a learned treatise in the field of electrical matters containing
a definition of the term"powerline,"” and none of the exhibits
suggest an express definition for the term Accordingly, on the
basis of the record devel oped in these cases, it nust be
concl uded that the term"powerline," as used in the genera
electrical field, is not susceptible to a precise definition of
the type that would be of neani ngful assistance in deciding the
i ssues presented in the instant cases. It is therefore necessary
to consider all electrical standards and definitions contained in
Part 57 of Title 30 of the Code of Federal Regul ations in order
to determne the neaning of the term"powerline" as used in the
context of standards designed to secure a safe work place for
m ners working in the underground areas of netal and nonnetallic
m nes.

A full review of the electrical standards and definitions
set forth in Part 57 of Title 30 of the Code of Federa
Regul ati ons convinces nme that dimax's definition of the term
"powerline" is inaccurate when viewed in the context of mne
safety as relates to electrical applications located in the
under ground areas of underground netal and nonnetallic m nes.
The electrical terns appearing nost frequently in 30 CF. R [O
57.12, insofar as material to the instant cases, are "cables,"
trailing cables,” "power cables,” "conductors," "power
conductors," "bare power conductors," "electrical conductors,"”
"power wires," "signal wire," "bare signal wires," "trolley
feeder wires," "trolley wires,"” "powerlines" and "bare
powerlines." O these, only the term"conductor" is expressly
defined within Part 57 of Title 30. Cimax's proffered definition
of "powerline" is identical in all material respects to the
definition of "conductor"” set forth at 30 C F.R 057.2, which
provides as follows: ""conductor' neans a material, usually in
the formof a wire, cable, or bus bar, capable of carrying an
electric current.” It can therefore be deduced that if the
drafters of the subject regulation had intended it to require
only "conducting material capable of carrying electrical power"
to be "well separated or insulated fromwaterlines, tel ephone
lines, and air lines," then they would have used the term
"conductors” in lieu of the term"powerlines." Substanti al
gui dance is also provided by a conparison of mandatory safety
standards 30 C F. R [57.12-66 and 30 C.F. R [57.12-82. The
for mer
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regul ati on, applicable "only to the surface operations of
underground mnes,"” 30 CF. R [057.1, nmakes express reference to
"bare powerlines" (enphasis added). The latter regulation
applicable only to the underground operations of underground

m nes, refers to "powerlines” and does not contain the nodifying
adjective "bare." In view of the foregoing, it is apparent that
the drafters of Part 57 of Title 30 intended that the term
"powerline," in the context of 30 C.F.R [57.12-82, envisioned a
line that already included a conductor or conductors with the

i nsul ati on and jacket as manufactured, such as exists in Exhibit
0-4. Accordingly, | conclude that the term"powerline," as used
in 30 CF. R [57.12-82, enconpasses not only the netal that
actually conducts the flow of electricity fromone point to

anot her, but also all conponent parts that nake up the line from
one point to another. The electrical cables at issue in Ctation
Nos. 331733 and 331744 were "powerlines"” within the neani ng of
the cited regulation. Furthernore, the terns "trolley wres" and
"bare power conductor,"” as treated in 30 C F.R 057.12-80,

bol ster the proposition that the term "powerlines"” in the context
of 30 C.F.R [157.12-82 envisioned sonething nore than bare power
conductors.

The second area of controversy concerns the determnation as
to what constitutes insulation in conpliance with the regul ation

Both MSHA and O imax agree that the purpose of 30 CF. R 0O
57.12-82 is to prevent a waterline, telephone Iine or air line
from beconmi ng energized (Cimax's Posthearing Brief, p. 19;

MSHA' s Post hearing Brief, p. 4). dimax argues that conpliance
with the standard is achieved if the manufacturer applied

i nsulation on the powerline is sufficient to achieve the
standard' s objective. Accordingly, Cimax argues that the cables
at issue (Joint Exh. 6) provide the requisite protection by their
design (dimax's Posthearing Brief).

MSHA argues that, in the context of mning, avoidable
hazards and risks are required to be elimnated to the greatest
extent possible, and that this objective is attained when the
powerlines are well separated fromthe waterlines, tel ephone
lines and air lines, or when insulation, in addition to that
which is placed on the powerline by the manufacturer, is used at
the points of contact. In MSHA' s view, Cimax's proffered
interpretation is both shortsighted and naive because it
incorrectly assumes that powerlines used in the underground areas
of metal and nonnetallic mnes will never sustain damage.
According to MSHA, Cimax's approach all ows avoi dabl e hazar dous
conditions to remain in the mner's work environnent, and pl aces
excessive faith in the initial construction and manufacturer's
testing of every inch, foot and mle of powerline used in the
Cimx Mne. MHA points to the Nel son/ Shepi ch Menor andum of
February 21, 1975 (Joint Exh. 18) as a detailed statenment of its
interpretation of the requirements of the regul ation, and argues
that the interpretation set forth in the menorandum shoul d be
accorded deference, citing Bell v. Brown, 557 F.2d 849, 855 (D.C.
Cr. 1977); Perine v. WIlliam Norton & Conpany, Inc., 509 F.2d
114, 120 (2d Cr. 1974); S. Rep. No. 95-181, 95th Cong., 1st



Sess. (1977), reprinted in LEQ SLATI VE H STORY OF THE FEDERAL
M NE SAFETY AND HEALTH ACT of 1977 at 637 (1978) (MsHA's
Post hearing Brief, pp. 2-7).

It is unnecessary to rely upon the Nel son/ Shepi ch Menorandum
of February 21, 1975 (Joint Exh. 18) for the proposition that
mandat ory safety standard 30 C F. R [57.12-82 requires the use
of additional insulation at
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t he points where powerlines contact waterlines, tel ephone |ines
and air lines. The regulation, when interpreted in accordance
with the principles of statutory construction, requires the use
of additional insulation

As a general proposition, the rules of statutory
construction can be enployed in the interpretation of
adm nistrative regulations. See C D. Sands, 1A Sutherland
Statutory Construction, [031.06, p. 362 (1972). According to 2
Am Jur.2d, Administrative Law, [307 (1962), "rules nmade in the
exerci se of a power del egated by statute should be construed
together with the statute to nake, if possible, an effectua
pi ece of legislation in harnmony with common sense and sound
reason.” Renedial legislation directed toward securing safe work
pl aces nust be interpreted in |light of the express Congressiona
pur pose of providing a safe work environnment, and the regul ations
promul gat ed pursuant to such |egislation nust be construed to
ef fectuate Congress' goal of accident prevention. Brennen v.
Cccupational Safety and Health Revi ew Conmi ssion, 491 F.2d 1340
(2d CGr. 1974).

Mandat ory safety standard 30 C F. R [57.12-82 uses the

terns "powerlines" and "insulated." As noted previously in this
decision, it is apparent that the drafters of Part 57 of Title 30
i ntended that the term"powerline,"” in the context of 30 CF. R [

57.12-82, envisioned a line that already included a conductor or
conductors with the insulation and jacket as manufactured, such
as exists in Exhibit 0-4. Accordingly, the use of the term
"insulated" in 30 C.F. R 057.12-82 would be a redundancy if it
did not require the use of additional insulation. It is a

ti me-honored rule of statutory construction that effect nust be
given, if possible, to every word, clause and sentence contai ned
in a statute. "A statute should be construed so that effect is
given to all its provisions, so that no part will be inoperative
or superfluous, void or insignificant, and so that one section
wi Il not destroy another unless the provision is the result of
obvious m stake or error.” C D. Sands, 2A Sutherland Statutory
Construction, [0046.06, p. 63 (1973). However, it is equally
"clear that if the literal inport of the text of an act is not
consistent with the legislative meaning or intent, or such
interpretation | eads to absurd results, the words of the statute
will be nodified by the intention of the legislature.” C D
Sands, 2A Sutherland Statutory Construction, [046.07, p. 65
(1973).

The foregoing interpretation of 30 C F. R [57.12-82 as
requi ring additional insulation where powerlines achieve contact
with waterlines, tel ephone lines and air lines, gives effect to
both words contained in the regul ation, preserves the intent of
the drafters, and harnonizes with Congress' goal of accident
prevention. It cannot be said that the drafters were unaware of
the significance attached to the use of the term"insul ated,”
because such termis defined by 30 CF. R [57.2 as foll ows:

"I nsul at ed" neans separated from other conducting
surfaces by a dielectric substance permanently offering



a high resistance to the passage of current and to
di sruptive discharge through the substance. Wen any
substance is said to
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be insulated, it is understood to be insulated in a manner
suitable for the conditions to which it is subjected. O herwi se,
it is, within the purpose of this definition, uninsul ated.

Insul ating covering is one neans for naking the conductor

i nsul at ed.

It is significant to note that "[w] hen any substance is said
to be insulated, it is understood to be insulated in a manner
suitable for the conditions to which it is subjected.” dinmax's
position in this case fails to take this requirenment into
account .

Cimax's principal argunment asserts that the electrica
cabl es used as powerlines in the underground areas of the d i max
M ne accord the requisite protection that the regul ati on seeks to
secure by virtue of their very design. The testinony of Dr. Fred
Leffler, Associate Professor of Electrical Engineering at the
Col orado School of M nes, supports dinmax's contention that the
cabl es, manufactured in accordance with the ASTM standards, are
substantially overdesigned in ternms of their dielectric
properties.

According to Dr. Leffler, the dielectric strength of
et hyl ene- propyl ene rubber (EPR) is approximtely 350 volts per
ml, i.e., approximately 350 volts per 1/1000 of an inch (Tr.
363, 396). EPR is the type of insulation used on nmuch of the
cable at issue in the instant cases. These 600-volt rated,
EPR-i nsul at ed cabl es have an insul ation thickness ranging from 30
to 60 mls, depending on the size of the conductors (Exh. 0-7,
Table 1D). The size of the conductors in the cables at issue
ranges from16 Ang to 500 ncm (Joint Exh. 6). Accordingly, these
cabl es have insul ation around the conductors with a dielectric
strength rating, depending on the size of the conductors, of
10,500 volts (Awg sizes 14 to 9), 15,750 volts (Awg sizes 8 to
2), 19,250 volts (Awg sizes 1 to 4/0), and 22,750 volts (225-500
ncn). (See, Exh. 0-7, table 1D, and Tr. 361-364.)

Styrene but adi ene rubber (SBR), the other type of insulation
used on the power cables at issue in these proceedings, has a
dieletric strength rating of approximtely 250 volts per m | (Tr.
357-358). Accordingly, the 600-volt rated, SBR-insul ated cabl es
have insul ation around the conductors with a dielectric strength
rati ng, dependi ng upon the size of the conductors, of 7,500 volts
(Awg sizes 18-16), 11,250 volts (Awg sizes 14-9), 15,000 volts
(Awg sizes 8-2), 20,000 volts (Ang sizes 1 to 4/0), and 23,750
volts (225 to 500 ntm. (See, Exh. 0-7, table 1A, and Tr.
357-361.)

The neoprene rubber used as a jacket is not taken into
account when determning the insulation rating. The jacket
serves to protect the insulation fromoutside forces such as
oils, acids, alkalies, water or noisture, flame and abrasion (Tr.
48, 67-68, 365). However, both Dr. Leffler and Law ence P.

Fil ek, an MSHA el ectrical engineer, agreed that the jacket has an
i nsul ating capability (Tr. 49, 367). According to Dr. Leffler,
neoprene and | ead-cured neoprene have a dielectric strength of



approxi mately 300 volts per m | (Tr. 367). Cable specifications
set forth by dimax's cable supplier, Anixter Brother's Inc.,
i ndicate that the jacket on a three-conductor,
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16- Awg cabl e, which appears to be the smallest cable listed on
Joint Exhibit 6, is 4/64's of an inch (Exh. 0-5); i.e., 62.5
mls. Accordingly, the jacket on what appears to be the small est
cable would provide an extra 18,750 volts of dielectric substance
on that cable.

The fact that the cables possess these qualities is not
di spositive. It nust be borne in mnd that the powerline
applications addressed by 30 C.F. R [57.12-82 are located in the
underground areas of nmetal and nonnetallic mnes, an extrenely
harsh environnent. The cabl es can sustain physical damage from a
variety of sources such as fly rock and concussion from bl asti ng,
rubbi ng by haul age equi pnent, and draggi ng over sharp rock or
nmetal edges (Tr. 71, 73-74, 198-200, 215, 295, 329). According
to M. Filek, if wires or small netal objects, propelled by a
bl ast concussi on, penetrated both the jacket and insulation, a
waterline or air line could becone energized in the absence of
added insulation if the cable was within sufficient proximty to
the waterline or air line. This could occur even though the cable
did not contact the pipe at the point of penetration
Electricity can conduct along the surface of a contani nated cabl e
to the point of contact (Tr. 75-76). Furthernore, it it should be
borne in mnd that |Inspector Atwood worked as a miner at the
Aimx Mne from1956 to 1972 (Tr. 195-196). Hi s testinony is
deened particularly probative as relates to both the conditions
existing in the mne and the frequency of enployee contact with
the waterlines and air lines. H s testinony reveals that the
mne is wet and that individuals wal king through underground
areas are walking in nmud and water nost of the time. It is
extremely wet when the snow nelts in spring. 1In fact, the nine
resenbl es an underground | ake in areas at that tine of the year
(Tr. 211). The inspector further testified that it is normal for
m ners to achi eve physical contact with the waterlines and air
lines during their normal working day. Physical contact can
occur while hooking up air and water hoses, while clinbing
| adders or while stepping into the dashes (Tr. 214).

Additionally, it is significant to note that both M.
WIllianms and M. Pupera testified that they would prefer added
i nsul ation at the point of contact prior to touching the water or
air lines, provided the jacket and insul ati on had been penetrated
(Tr. 315-316, 329-330).

It cannot be said that drafters of Part 57 of Title 30, in
formulating their definition of "insulated," were unaware of
ei ther the harsh environment in the underground areas of netal
and nonnetallic mnes or the dielectric properties of jackets and
i nsul ati on used on cabl es approved for use in mnes. A substance
is "insulated" when it is "insulated in a manner suitable for the
conditions to which it is subjected,” a requirenment directly
related to the mning environment. The fact that "[i]nsul ating
covering is one neans for making the conductor insulated" shows
that the drafters did not intend to rely solely upon the cable as
manufactured in all cases.

These considerations, when applied to 30 C.F. R [57.12-82,



point to an interpretation requiring the use of insulation in
addition to that which is on the powerline. Gven the harsh
envi ronnent existing in the underground areas of netal and
nonmetallic mnes, it would be unreasonable to rely solely
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upon t he manufacturer-applied insulation to achieve the

regul ation's stated goal. |In this environment, a m ne operator
cannot be 100 percent certain that every inch of powerline wll
retain its dielectric integrity throughout each hour and m nute
of the day. The added insulation may not be fool proof, but its
use pronotes the regulation's objective and thereby contri butes
to securing a safe work place for mners. "Should a conflict
devel op between a statutory interpretation that would pronote
safety and an interpretation that woul d serve another purpose at
a possible comprom se of safety, the first should be preferred.”
District 6, UMM v. Departnent of Interior Board of M ne
Qperations Appeals, 562 F.2d 1260 (D.C. Gr. 1972). Accordingly,
I conclude that 30 C F.R [057.12-82 requires the use of
addi ti onal insulation where powerlines contact waterlines,

tel ephone lines and air |ines.

The final question presented as relates to Ctation Nos.
331733 and 331744 concerns the type of additional insulation
necessary to conply with the regulation. It is unnecessary to
explore this issue in order to determ ne whether the cited
practices constituted violations of 30 C F.R [57.12-82 because
the m ne operator in this instance had no additional insulation
at the points of contact with the air lines and waterlines. The
absence of any additional insulation established violations of
t he regul ati on. However, the evidence does disclose the type of
addi ti onal insulation necessary, at a minimum to conmply with the
requi renent, as set forth in the follow ng paragraphs.

One of MSHA's interpretations is set forth in the |ast
par agraph of the Nel son/ Shepi ch Menorandum of February 21, 1975
(Joint Exh. 18), as follows: "Additional insulation nmeans that
insulation in addition to the jacketing shall have a dielectric
strength at | east equal to the maxi num applied voltage on the
conductor.™ This interpretation is entitled to weight. As noted
by the Commission in The Hel en M ning Conpany, 1 FMSHRC 1796,
1801, 1979 OSHD par. 24,045 (1979)

In accordance with this expression of congressiona
intent, we will accord special weight to the
Secretary's view of the 1977 [Mne] Act and the
standards and regul ati ons he adopts under them H s
views will not be treated |like those of any other
party, but will be treated with extra attention and
respect * * * [T]his weight may vary with the
guesti on before the Conm ssion, especially where the
Secretary has gai ned sone special practical know edge
or experience through his inspection, investigation
prosecution, or standards-nmaking activities * * *,

The record offers no clear indication as to how the drafter
of the nenorandum reached the conclusions that the additiona
i nsulation "shall have a dielectric strength at |east equal to
t he maxi mum applied voltage on the conductor.” However, the
record clearly shows that the wording in that paragraph of the
menor andum does not set forth a logical interpretation as to the
anount of additional insulation needed, as denonstrated by the



testinmony of two of MSHA's witnesses, M. Lawence T. Filek and
M. WIlliamS. Vil check.
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M. Filek received a Bachel or of Science degree fromthe
University of Illinois in 1951, and thereafter practiced his
profession in both Governnent and the private sector. At the
time of the hearing, he was in his fifth year of enploynent at
MSHA' s Denver Techni cal Support Center in Lakewood, Col orado.
During cross-exam nation, he testified as foll ows:

Q Now, would it be a fair sunmary of this menorandum
to say that what the Shepi ch-Nel son menorandum requires
is that there be sone insulation in addition to the
jacketing on the power |ine?

A.  Yes.

Q And that that amount of insulation be, |ooking to
the | ast sentence, at |east equal to the maxi num

vol tage applied on the conductor?

A Wiat is inplied there is that the dielectric
strength of the insulation should be at |east equal to

the insulation -- the dielectric strength of the
conductor, and not the applied voltage.
Q well, let ne rephrase the question. | think what

the menorandumrequires is that the additiona

i nsul ati on beyond the outer jacketing have a dielectric
strength at |east equal to the maxi num vol tage which
woul d be applied to the power conductor; isn't that
correct?

A | don't think so

Q Oh? Wwell, could you restate for nme then what you
do believe it says?

A Well, | could restate for you what | believe it
shoul d say.

Q Well, I'minterested in what it says, M. Filek
not what you wish it said.

A.  kay. This nenorandum equates -- this menorandum
equates dielectric strength, which is usually neasured
in volts per thickness of insulation to voltage, and
the units do not -- do not correspond; therefore, it
cannot be an equality.

(Tr. 113-114).

M. Vil check received a Bachel or of Science degree in
el ectrical engineering and a Master of Science degree in
el ectrical engineering in 1973 and 1975, respectively. Both
degrees were received fromWst Virginia
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University. He received an enphasis on power systens during his
studies for his Master's of Science Degree, and, at the tine of
the hearing, was in his second year of enploynent at MSHA' s

Pi tt sburgh Techni cal Support Center. M. Vilcheck testified as
foll ows during cross-exam nation:

Q Does Joint Exhibit 18 say you should double it?
VWhat does that Joint Exhibit 18 say shoul d be doubl ed?
That is, is it the voltage applied to the conductor, or
is it the manufacturer's rating on the insulation?

A. kay. Exhibit 18 to nme says that -- it says,
"Insulation in addition to the jacketing shall have a
dielectric strength at | east equal to the maxi num

vol tage on the conductor."

Larry says we are kind of conparing apples to oranges.
| think it results froma nontechnical person witing
this menmorandum GCkay?

You know, we can argue what his intent was or how we
interpret it to be, but actually what he has verbatim!]
don't think nakes a whole | ot of sense. GCkay? W know
that he's trying to put additional insulation on the
conductor, and I think what he nmeans is at |east equa
to that of the insulation on the conductor, but I --
Q But that's not what it says.
A. Wiat it says may be -- I'mnot sure what it says is
what his intent was either. Ckay?

(Tr. 170).

The testinony of M. Filek reveals that the additiona
insulation will meet the requirenments of 30 CF. R [57.12-82 if
it possesses the following traits: A piece of permanently
fastened, nonabsorbent insul ator should be placed between the
cable and the waterline, telephone line, or air line (Tr. 107).
The added insul ation should have a dielectric rating at | east
equal to the dielectric rating of the cable when it was new (Tr.
110).

This is not to say, of course, that other nethods of
i nsul ati on cannot be enployed. The only conclusion that can be
drawn fromthe record is that added insulation with the foregoing
characteristics is, at a minimum sufficient to conply with 30
C. F.R [057.12-82.

In view of the foregoing, and particularly because in these
i nstances no additional insulation whatsoever was applied, it is
found that the practices set forth in Ctation Nos. 331733 and
331744 were violations of 30 C.F. R [57.12-82. The applications
for revieww ||l be denied in Docket Nos. DENV 78-553-M and DENV
78-554-M and a civil penalty will be assessed for these
violations in Docket No. WEST 79-340-M
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As noted previously in this decision, Ctation No. 331747 all eges
a violation of mandatory safety standard 30 C.F. R 057.12-10 in
that several tel ephone |lines were observed hanging with and
touchi ng energi zed powerlines. The cited mandatory safety
standard provides as follows: "Tel ephone and | ow potenti al
signal wire shall be protected, by isolation or suitable
i nsul ation, or both, fromcontacting energi zed power conductors
or any other power source."

The inspector's testinony reveals that the citation charges
a violation of that portion of the regulation requiring tel ephone
and | ow potential signal wire to be protected, by isolation
and/ or suitable insulation, fromcontacting energized power
conductors (see, e.g., Tr. 219, 251, 258). The phrase "or any
ot her power source,"” as used in the regulation, refers to
el ectrical sw tchboxes and itens of a simlar nature, but does
not refer to a line (Tr. 258).

As noted previously in this decision, the inspector
testified that the tel ephone lines in question had jackets, and
that the citation addresses the outer jackets of tel ephone Iines
touching the outer jackets of power cables. It is therefore
clear that the tel ephone Iines were not in contact with "power
conductors” in view of the definition of "conductor" set forth at
30 C.F.R 0O57.2.

Accordingly, the application for revieww || be granted in
Docket No. DENV 78-555-M and the proposal for a penalty in
Docket No. WEST 79-340-Mw ||l be disnmissed as relates to Citation
No. 331747.

2. EBvaluation of Cvil Penalty Assessnent Criteria

The parties stipulated that the primary purpose of this
litigation is to permt Cimx and MSHA to resolve a conflict
between themregarding the interpretation of the regul ati ons at
i ssue. The parties further stipulated that if violations are
found to have occurred, then the civil penalties assessed by the
O fice of Assessnents woul d be appropriate. The rel evant
proposed assessnents are identified as foll ows:

$30 CF. R
Citation No. Dat e St andar d Assessnent
331733 7127178 57.12-82 72
7127178 57.12-82 78
Tot al : $150

The record fully supports the assessnment of civil penalties
in the amobunts proposed by the Ofice of Assessnents. The
absence of operator negligence is deenmed of particul ar
significance to this determ nation

The record reveals that dinmax is a | arge operator
produci ng approxi mately 50,000 tons of ore per day; that dinmax



has no history of previous violations for which assessnents have
been paid during the period of tine
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prior to July 27, 1978 (Tr. 22-23); and that Cinmax denonstrated
good faith in attenpting rapid abatement (Tr. 21-22, 202-203,
213). No evidence was presented establishing that the assessnent
of civil penalties will affect Cimax's ability to remain in

busi ness, and, accordingly, it is found that the assessnent of
civil penalties for Citation Nos. 331733 and 331744 will not
affect Cimax's ability to remain in business. Hall Coa

Conmpany, 1 IBMA 175, 79 |.D. 688, 1971-1973 OSHD par. 15, 380
(1972).

The air lines and waterlines in the dimx Mne are grounded
to the rails of the haul age tracks at 500-foot intervals (Tr.
320), and are supported at 6- to 10-foot intervals on supports
attached to rock bolts driven into the rock (Tr. 339). The rock
at the dimx M ne makes a very good groundi ng medi um (Tr. 339).
Furthernore, the cables at issue in these proceedings were in
sati sfactory condition. Based upon these considerations, the
design characteristics of the cables at issue in these
proceedi ngs and the voltages applied to the cables, Cinmax could
have had some foundation for concluding that additiona
i nsul ati on was not necessary at the points where powerlines
contacted waterlines, telephone lines and air |ines because it
coul d have concluded in good faith, although erroneously, that
the objective of the regulation had been nmet. Accordingly, it is
found that dinmax did not denonstrate negligence in connection
with the practices described in the citations.

The best avail abl e evidence indicates that no injuries have
been sustained at the dimax Mne as a result of powerlines
energi zing waterlines, telephone Iines or air lines (Tr.

297-298). In fact, M. Pupera, the electrical superintendent,
had never heard of the AC systemenergizing a waterline or an air
line at the dinmax M ne, although he had heard of it occurring
fromother causes. He related approximately two or three
occurrences over an 8-year period in which the trolley wire was
knocked down and achi eved contact with a pipe. |In view of these
consi derations, the characteristics of the jacketed and insul at ed
cables at issue in these proceedings, and the specific electrica
applications enconpassed by the citations, it is found that the
occurrence of the event against which the standard is directed
was i nprobable. However, if the event did occurr, then all mners
achi evi ng proper conductive contact with the waterlines or air
lines would be exposed to serious or fatal injury (see, e.g., Tr.
213). Accordingly, it is found that the violations were
noderately serious.

In view of the foregoing, dinmax wll be assessed civil
penalties as set forth above.

VlI. Petitioner's Mtion in Docket No. WEST 79-340-Mto Wthdraw
the Proposal for a Penalty as Relates to Certain Citations

MSHA filed a witten notion during the hearing on March 11
1980, to withdraw the proposal for a penalty as relates to six
citations. The notion states, in part, as foll ows:



1. From August 7, 1978, to Decenber 27, 1978, the
following citations were issued to respondent:
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(a) No. 333300 for an alleged violation of 30 C F.R
057.12-10;

(b) No. 333331 for an alleged violation of 30
CF.R [B7.12-1;

(c) No. 333242 for an alleged violation of 30
C. F.R 057.12-25;

(d) No. 333246 for an alleged violation of 30
C. F.R 057.12-13;

(e) No. 333335 for an alleged violation of 30
C. F.R 057.12-13;

(f) No. 333336 for an alleged violation of 30
C. F.R 057.12-13.

2. On July 25, 1979, the Federal M ne Safety and

Heal th Admi nistration, O fice of Assessnents, assessed
proposed penalties for each of the alleged violations
set forth in the aforesaid citations, in the follow ng

anount s:
Assessed

Citation No. Proposed Penalty
333300 $255. 00
333331 $325. 00
333242 $ 56.00
333246 $325. 00
333335 $325. 00
333336 $325. 00

3. There is insufficient evidence to establish a
viol ation of the aforesaid mandatory standards as the
only witness who can testify to the conditions of the
al l eged violations is pernanently unavailable to
testify at the hearing.

In view of the representati ons set forth above, an order
will be entered granting MSHA's notion

VII. Conclusions of Law

1. dimx Ml ybdenum Conpany and its dinmax M ne have been
subject to the provisions of the 1977 Mne Act at all tinmes rel evant
to these proceedi ngs.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
t hese proceedi ngs.
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3. Federal mine inspector James Atwood was a duly authorized
representative of the Secretary of Labor at all tinmes relevant to
the issuance of Ctation Nos. 331733, 331744 and 331747.

4. The practices set forth in Gtation Nos. 331733, and
331744 were in violation of mandatory safety standard 30 CF. R 0O
57.12- 82.

5. The practice described in Gtation No. 331747 was not a
vi ol ati on of nmandatory safety standard 30 C. F. R [O57.12-10.

6. Al of the conclusions of |aw set forth previously in
this decision are reaffirmed and i ncorporated herein.

VII1. Proposed Findings of Fact and Concl usi ons of Law

Al briefs filed in these proceedi ngs, insofar as they can
be considered to have contai ned proposed findi ngs and
concl usi ons, have been considered fully, and except to the extent
that such findings and concl usi ons have been expressly or
inpliedly affirned in this decision, they are rejected on the
ground that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in these
cases.

CORDER

IT 1S ORDERED that the February 25, 1980, determination in
Docket No. WEST 79-340-M granting MSHA's notion to withdraw the
proposal for a penalty as relates to Ctation Nos. 333241, 333339
and 333340 be, and hereby is AFFI RVED

IT 1S FURTHER ORDERED t hat MSHA's March 11, 1980, notion to
wi t hdraw t he proposal for a penalty in Docket No. WEST 79-340-M
as relates to G tation Nos. 333300, 333331, 333242, 333246,
333335 and 333336 be, and hereby is GRANTED

IT 1S FURTHER ORDERED that the applications for reviewin
Docket Nos. DENV 78-553-M and DENV 78-554-M be, and hereby are,
DENI ED, and that such application for review proceedi ngs be, and
hereby are, DI SM SSED.

IT 1S FURTHER ORDERED that the application for reviewin
Docket No. DENV 78-555-M be, and hereby is, GRANTED, and that
Citation No. 331747 be, and hereby is VACATED. The proposal for
a penalty in Docket No. WEST 79-340-Mis herewith DI SM SSED as
relates to such Citation

IT 1S FURTHER ORDERED that Cimax be, and hereby is,
ASSESSED civil penalties in the anbunt of $150, as set forth in
Part V(B)(2), supra, and that dimax pay such civil penalties
within 30 days of the date of this decision.

John F. Cook
Admi ni strative Law Judge



~FOOTNOTE_ONE
1 Gtation No. 331733, July 27, 1978, 30 C.F.R [57.12-82

states the followi ng: "Powerlines and pipelines were in contact
on the 600 level in various places. These were energized
power | ines of various voltages from 110 V up." Citation No.

331744, July 27, 1978, 30 C.F.R [57.12-82 states the follow ng:

"Powerlines and pipelines were in contact on the Storke |level in
various places. These were energi zed powerlines of various
vol tages from 110V on up."

~FOOTNOTE_TWOD

2 Citation No. 331747, July 28, 1978, 30 C F.R 057.12-10
states the followi ng: "Several phone lines on the 600 | evel were
observed hanging with and touchi ng energi zed powerlines. This
condition exists in all of the areas of the 600 level. A tota
of 10 phones were checked and the lines were all in contact with
t he powerlines."

~FOOTNOTE_THREE

3 Adimax maintains that MSHA stipulated to this definition
of a powerline and that MSHA should not be pernmitted to depart
fromthe definition as stipulated (Climx's Posthearing Brief, pp
14-15). The stipulation in question states as follows: "A
powerline is a conducting material capable of carrying electrica
power. A comruni cation |line (because of the low current flow) is

not powerline." Having considered both the coments of counse
for MSHA (Tr. 117-118, 122-123) and the preci se wordi ng of the
stipulation, I conclude that the sole purpose of this stipulation

was to set forth a distinction as to the different functions
performed by powerlines and comuni cation |ines. Accordingly,
the concl usion reached in this decision as relates to the
definition of "powerline" does not do violence to the

stipul ation.



