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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

DALE A. EAGLE, Conpl ai nt of Di scharge
COVPLAI NANT
V. Docket No. WEVA 80-487-D
SOUTHERN OHI O COAL COVPANY, Martinka No. 1 M ne
RESPONDENT
DEC!I SI ON

Appear ances: P. Lee day, Esq., Fairnont, West Virginia, for
Conpl ai nant ;
D. Mchael MIler, Esq., J. Statler Beachler, Esg.,
Col unbus, ©Chio, for Respondent

Before: Judge Melick

This case is before me upon the conplaint by Dale A Eagle
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977 (30 U.S.C. 0801 et seq., the "Act"), alleging an
unl awf ul di scharge of himby the Southern Onio Coal Conpany
(Southern). A hearing was held on Cctober 28 and 29, 1980, in
Mor gant own, West Virginia, at which both parties, represented by
counsel , appeared and presented evi dence.

The issue in this case is whether M. Eagle was unlawful |y
di scharged by Southern in violation of section 105(c)(1) of the
Act because of his alleged safety-related activities at
Southern's Martinka No. 1 Mne. Section 105(c) (1) reads in part
as follows:

No person shall discharge or in any other manner
discrimnate against * * * or otherwise interfere
with the exercise of the statutory rights of any m ner
* * * pecause such mner * * * has filed or nade a
conpl aint under or relating to this Act, including a
conplaint notifying the operator or the operator's
agent, or the representative of mners * * * of an
al | eged danger or safety or health violation * * *|
or because such miner * * * js the subject of nedica
eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such m ner
* * * has instituted or caused to be instituted any
proceedi ng under or related to this Act or has
testified or is about to testify in any such
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proceedi ng, or because of the exercise by such mner * * * on
behal f of hinself or others of any statutory right afforded this
Act .

Bef ore hearing, Southern nmoved to dismss the conplaint on
the grounds that, inter alia, Eagle as a nonuni on nanagenent
enpl oyee was not a "miner" within the scope of section 105(c)(1)
of the Act and that he was not therefore entitled to the
protections afforded therein. The short answer to this
contention is, however, found in the Act itself in which the term
"mner" is unanbiguously defined as any individual working in a
coal or other mne. See section 3(g) of the Act. Nonunion
managenent personnel working in a coal nmine are therefore
"m ners" for purposes of section 105(c)(1l) and are accordingly
entitled to the protections afforded therein.

Southern also alleged in its notion that Eagle's conpl ai nt
did not state facts sufficient to bring the claimwthin the
anbit of activities protected by section 105(c)(1). Eagle
mai ntai ns that his claimof unlawful discharge is grounded upon
his exercise of a statutory right afforded under the |aw of West
Virginia. Since the provisions of section 105(c)(1) do in fact
l[imt the protected rights of mners to only those statutory
rights recognized by the Federal lawit is clear that a right
found only in State | aw and not recogni zed by the Federal | aw
does not give rise to a valid claimunder section 105(c)(1).
VWhet her or not the alleged right is protected by the [ aw of any
State is therefore inmaterial. The test is whether that right
whi ch may or may not al so be recogni zed by State law i s one
protected by the Federal mne safety |aw

The conplaint here, as clarified at hearing, appears to be
that foreman Dal e Eagle was fired because he nade the decision to
take his nmen off production-type work to correct what is clained
to have been an inm nently dangerous safety defect in the mne
ventilation system | conclude that such activity would i ndeed
be protected under the Act. 1In the case of Secretary (o0.b.o.
Davi d Pasul a) v. Consolidation Coal Conpany, 2 FMSHRC % (3) 6D
(Cctober 14, 1980), the Federal M ne Safety and Health Revi ew
Conmi ssion found that the refusal of a mner to work in unsafe or
unheal t hf ul worki ng conditions was a protected activity within
the purview of the Act. |I find that a decision to correct a
serious safety or health hazard rather than to perform
producti on-type work is the essential equivalent of refusing to
work in unsafe conditions. The notion to dismss filed hereinis
t her ef ore deni ed.

For the reasons that follow however, | conclude that on the
facts of this case the allegations in the conplaint cannot be
supported. Even assum ng, arguendo, that the hazard all eged by
Eagl e was an i mm nently dangerous one requiring inmredi ate
corrective action (which in reality it was not) it is clear that
the decision by dark Mdurris, general foreman for the Martinka
No. 1 Mne, to discharge Eagl e was nmade w t hout know edge of any
such all eged hazard and wi t hout knowl edge of the all eged
protected activity but was based upon grounds conpletely
i ndependent of any protected activity.



The essential facts are as follows. On March 3, 1980,
Conpl ai nant Eagl e was foreman of a six-man work crew on the 8:00
to 4:00 day shift. H's crew



~3730

and a crew under foreman Harold "Di ck" Barr were working together
that day setting up the steel framework for a new conveyor belt.
The crews woul d begi n about 100 feet apart and work toward each
other in conpleting a particular section. At the begi nning of
the shift, project supervisor Chuck Sponsler had warned Eagle and
Barr to be sure they kept their men busy that day because they
were expecting a visit frommne officials.

According to Eagle, at around 2:40 p.m, he saw several of
the mne officials including Mne Foreman Mrris. Mrris wanted
to know the identity of some mners who were standing idle at the
near by power center. Eagle agreed to check on the probl em but
clained they were not his men. Eagle |later |earned that he was
di scharged by Mrris at the end of the shift around 4:00 p. m
when he was filling out his time sheets. Eagle concedes that he
did not know whether Mirris was aware that he had assigned his
men to the alleged safety work (repairing the return air doors)
bef ore he was di schar ged.

Morris testified that he entered the mne at around 2: 00
p. m acconpani ed by M ne Superintendent Tonpki ns and severa
other officials. Arriving at the power center, he heard nen
| aughi ng and tal king | oudly and saw that the dinner hole was ful
of men. One of the nmen told Mrris that they had progressed to
the water hole (a pool of water through which the belt |ine would
have to pass) and then "knocked of f" for the day. (FOOTNOTE 1) Mbrris
recogni zed | ater that several of this group of 10 or 11 nen at
the dinner hole were fromEagle's work crew. Sone of the nen
were even dressed to | eave for the day although it was an hour
before quitting tine. Mrris located Eagle and Barr and told
themto find some work for the men. Morris had previously warned
Eagl e and Barr about stopping work before the end of the shift.

Morris later returned at around 3:15 to see if the nen were
wor ki ng. As he passed through the "16-switch" ventilation doors
he saw several of the miners without tools sitting in the mantrip
and two standing beside it ready to | eave for the day. Qutraged,
Morris at this point decided to fire Eagle and Barr and told
Tonpki ns of this decision. Wen Eagle and Barr |ater canme
outside at the end of the shift, he told themthey were fired.
Morris testified that he did not know of any plans Eagl e nay have
had to work on the ventilation doors until he was told of this
all egation by Sponsler. By that tine the decision to rel ease the
men had al ready been made.

Sponsl er, the project supervisor, testified that around 3:00
p.m he too saw a group of what he thought was about eight to 10
men at the dinner hole. Barr and Eagle were then about 200 feet
away. When asked about the idle nen, Eagle told him"Il don't want
to hear no shit, I amgoing to have
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some nmen fix the doors." Sponsler did not have occasion to tel
Morris of the purported project until later. Mrris by that tinme
had al ready made up his nmind to fire Barr and Eagle for their
repeated failure to keep the nmen worki ng.

James Tonpki ns, superintendent of the Martinka M ne,
acconpani ed Morris that afternoon. He too heard the |aughter and
noi se around t he power center and observed sonme 10 to 11 idle nen
in that area. He also recalled that they later found four or five
men in the vicinity of the "16-switch” doors just sitting in the
"bus" (mantrip) laughing. It was about this time that Mrris
told Tompkins that Barr and Eagle would have to go. Tonpkins
agreed with the decision.

Al t hough Barr thought that he had told Morris when
confronted by himin the mine that the idle men were preparing to
fix ventilation doors, he was not certain of this. | do not
believe that this was an accurate recollection inasnuch as Mrris
specifically denied having this information before making his
decision to fire the nmen, and the testinony of Tonpkins, Sponsler
and i ndeed even Dal e Eagle hinself corroborates Mrris on this
point. Barr concluded, noreover, that he and Eagle were fired
not because of any anticipated safety work but because Mrris
i ndeed found their nmen at a time when they were not actually
wor ki ng.

Under the circunstances, | conclude that M ne Foreman Morris
made t he decision to discharge Barr and Eagle for reasons
unprotected by the Act and that indeed he made the decision
wi t hout any know edge of Eagle's alleged protected activity,

i.e., his anticipated repair work on ventilation doors. (FOOTNOTE 2)
The di scharge was therefore not notivated in any part by the all eged
protected activity. Pasula, supra. Eagle's conplaint cannot

t herefore be supported and is accordingly dism ssed.

Gary Melick
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 According to one of the mners called by Eagle to testify,
no one wanted to work in this water hole so it was decided to
| eave that work for the night shift. Eagle was quoted as saying
"We can't quit now, you might as well go fix sonme doors * * *
it's too early to quit". These do not sound |like the words of a
man i ntent on correcting an imm nent danger

~FOOTNOTE_TWOD

2 The decision of a trial examner for the West Virginia
Depart ment of Enpl oynent Security that Eagle was not di scharged
for m sconduct and was thus eligible for unenpl oyment insurance
benefits is not necessarily inconsistent with ny findings herein
but would not in any event have been accorded great weight. That
det erm nati on has been appeal ed by Sout hern and has therefore not
beconme final. Mreover, Southern was not represented by counsel
at the hearing, the hearing conmrenced wi thout the presence of any
conpany representative, and several key wi tnesses for the



conmpany, including Murris, were not present. The record before

t he exam ner was, as a result, woefully inadequate. Since the
Conpl ai nant has also failed to submt the rules and regul ati ons
governi ng such proceedings as he was directed to do, | amunable
to ascertain the standards applicable thereto. The fact that
Eagl e cl ained at that hearing that he was di scharged because of a
personality conflict with Murris and not for the reasons now
advanced does, however, reflect on the credibility of his
conpl ai nt herein.



