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Federal M ne Safety and Heal th Revi ew Conm ssi on
Ofice of Adm nistrative Law Judge

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 79-49-M
PETI TI ONER A/ O No. 19-00019- 05001
V.

Went ham Quarry & M1 |
S. M LORUSSO & SONS, |INC
RESPONDENT

DECI SI ON

Appear ances: David Baskin, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, Boston, Mssachusetts, for Petitioner, MSHA
Kenneth Arthur, S. M Lorusso & Sons, Inc., \alpole,
Massachusetts, for Respondent, S. M Lorusso & Sons, |nc.

Bef or e: Judge Merlin

The above-captioned case is a petition for the assessnent of
civil penalties filed by MSHA against S. M Lorusso & Sons, |nc.

The Solicitor had filed a notion for settlenment which
di sapproved on August 12, 1980. As | stated at the hearing, the
Solicitor's notion set forth some reasons to support a settl enent
but, in nmy opinion, they were not adequate. However, at the
hearing, the Solicitor furnished additional reasons and detailed
expl anati ons which did warrant approval of his reconmendations.
The approved settlenents are as foll ows:

Citation No. 217543 was issued when the plant nanager was
observed not wearing protective footwear. The origina
assessnent was $44; the recomended settlenment was $10. In
support of the reduction, the Solicitor advised that there was no
negl i gence on respondent’'s part with respect to this violation
The operator purchases protective footwear for its enpl oyees and
instructs themto wear it. This enployee had sinply di sobeyed
conpany rules. | accepted the Solicitor's representations and
approved the settl enent.

Citation No. 217545 was issued when the plant nanager was
observed not wearing protective headwear. The origina
assessnent was $44; the recomended settlenment was $10. The
Solicitor gave the same reasons in support of the reduction as
were given for GCitation No. 217543. | accepted the Solicitor's
representati ons and approved the settl enent.
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Citation No. 217546 was issued when a guard on a conveyor belt
drive that had been renoved for servicing was not reinstalled
prior to restarting the belt drive. The original assessment was
$60; the reconmended settlenent was $50. In support of the
reduction, the Solicitor advised that this is a small operator
and that this was the first inspection after the plant had

started up operations for the season. |In light of the snal
anmount of the proposed reduction, | approved the recomended
settl enent.

Citation No. 217547 was issued when a railing surrounding
the primary crusher was found not to have been put in place prior
to starting up the crusher. The original assessment was $66; the
recomrended settlement was $50. |In support of the reduction, the
Solicitor advised that it was conpany practice to instruct
enpl oyees not to renove these railings, and that if they had to
be renoved, they must be replaced. An enployee sinply had not
replaced the railing. | accepted the Solicitor's representations
and approved the settlenent.

Citation No. 217548 was issued when two electric drop cords
were found being used w thout ground connectors. The origina
assessnent was $38; the recomended settlenment was $20. In
support of the reduction, the Solicitor advised that there was a
very |l ow probability of occurrence. The snall size of the
conpany and the small history of prior violations was al so not ed.
In Iight of these factors, | approved the recommended settl enent.

Citation No. 217551 was issued when a shaker screen guard
whi ch had been renoved for servicing was not replaced. The
origi nal assessnent was $60; the recomended settlenment was $40.
In support of his notion, the Solicitor cited the sane factors
whi ch supported the settlenent for Citation No. 217546 and
further advised that there was only an extrenely renote
i kelihood that a person would cone in contact with the dangerous
parts of the machinery. | accepted the Solicitor's
representati ons and approved the settl enent.

Citation No. 217552 was issued when a guard on a conveyor
belt head pull ey which had been renpved for servicing was not
reinstalled prior to starting up the machine. The origina
assessnent was $60; the recomended settlenment was $50. In
support of the reduction, the Solicitor cited the same factors
whi ch warranted the reduction for Ctation No. 217546. The
Solicitor further advised that there was a very |ow probability
of any injury occurring and that the operator's negligence was
very low, given the fact that the plant was beginning to start up
for the new season. In light of the foregoing factors and the
fact that this was not a particularly large reduction, | approved
the settlenent.

Ctation No. 217555 was issued when it was observed that the
traffic rules pertaining to speed linmts on the haul age road were
not posted. The original assessnent was $52; the recomended
settlement was $20. In support of the reduction, the Solicitor
advi sed that both negligence and gravity were | ess than were



originally thought since the rules had been posted but they were
ei ther destroyed or taken down because of the wi nter weather. The
Solicitor further advised that the drivers are aware of the speed
limts,
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and the rules are posted in the conpany office. | accepted the
Solicitor's representati ons and approved the settl enent.

| recognized that the original assessnents for these
citations were not |large. However, at the hearing the Solicitor
did advise that this operator is small in size and had a very
small history of prior violations. |In light of these factors,
t he recommended reductions are appropriate.

CORDER

The rulings issued fromthe bench on Novenber 24, 1980, are
her eby AFFI RVED.

The operator is ORDERED to pay $250 within 30 days fromthe
date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



