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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. NORT 78-387-P
PETI TI ONER A.C. No. 44-04251-02008V
V.
Docket No. NORT 78-388-P
CLI NCHFI ELD CQAL COVPANY, A.C. No. 44-04251-02009V
RESPONDENT
McC ure No. 1 Mne
DEC!I SI ON
Appear ances: M chael Bol den, Esq., Ofice of the Solicitor

U S. Departnent of Labor, for Petitioner
Gary W Call ahan, Esq., for Respondent

Before: Judge WIIiam Fauver

These proceedi ngs were brought by the Secretary of Labor
under section 109(a) of the Federal Coal Mne Health and Safety
Act of 1969, 30 U . S.C. 00801 et seq., for assessnment of civi
penalties for alleged violations of nandatory safety standards in
COct ober and Novenber, 1977. The case was heard at Falls Church
Virginia. Both parties were represented by counsel. The
Secretary of Labor has submitted his proposed findings,
concl usions, and brief for Docket No. NORT 78-387-P, follow ng
recei pt of the transcript.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent, Cinchfield Coa
Conpany, operated a coal mne, known as the McClure No. 1 M ne,
in Dickenson County, Virginia, which produced coal for sales in
or substantially affecting interstate comrerce.

2. Thyssen M ning Construction, Inc. (Thyssen), was an
i ndependent contractor engaged by Respondent to sink a return
shaft at the MClure No. 1 Mne. In formng the shaft, Thyssen
used a three-stage, circular work deck, which was suspended from
the surface by four wire ropes in tw parts. The
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wor k deck had a dianeter of 18 feet, 4-1/2 inches and wei ghed
about 17,500 pounds enpty and about 20,000 pounds fully | oaded
with nen and materials. Through the center of the work deck was
a bucket well about 5 feet in dianeter that permtted a bucket
(man hoi st) to pass through all three stages and descend to the
bottom of the shaft. The shaft was 237 feet deep and had a

di aneter of 20 feet. The concrete formwrk for the shaft was 5
inches thick. Attached to the outside of the work deck and

ext endi ng about 7 feet above the top stage and about 7 feet bel ow
the bottom stage were several anti-tilt riggers, which were
designed to wedge against the shaft wall to limt tilting of the
deck. The height of the work deck with the tilt-control riggers
was 22 feet, 3 inches.

3. Around the outside perineters of the work deck and the
bucket well were separate post-and-chain barricades to prevent
persons fromfalling over the edge of the deck or through the
bucket well. The two barricades were circular and each consisted
of two chains attached to posts. The top chain was about
wai st - hi gh and the ot her one was about knee-high. The outernost
barri cade was about 6 inches inside the edge of the platform
Al so, around the outside and inside edges of the deck were 6-inch
ki ckpl ates to prevent people from slipping over the edge. The
men wore cl eated rubber boots and the deck had an anti-skid
surf ace.

4. The workers were not required to and generally did not
wear safety belts while working on the deck; however, sone of the
men did wear safety belts while the deck was nmoving. |[If the deck
tilted, there was nothing to prevent a man fromfalling to the
deck floor and, besides the two chain barricades, there was
nothing to prevent an enployee fromfalling against the shaft
wal I, from becom ng caught between the shaft wall and the deck
or fromfalling through the bucket well.

5. There has never been an accident involving an enpl oyee
falling against the shaft wall or |odging an armor hand between
the platformand the wall or falling through the bucket well.

6. The work deck was powered by four Hoyle w nches, which
served as spools for the wire ropes. Each w nch, which was
controll ed by the hoist operator fromthe hoist room was a drum
about 16 inches in dianeter with two flanges and was powered by a
15- horsepower notor with a capacity of 10,000 pounds. The No. 1
and No. 4 winches were nmounted over the shaft opening on the
collar coverings and the No. 2 and No. 3 wi nches were nounted on
a concrete pad directly in front of the hoist room

7. The notors that drove the wi nches produced a maxi mum
line speed of about 45 feet per mnute; however, with the wire
rope in two parts, the speed was halved to about 22-1/2 feet per
m nut e.

8. Each wire rope was five-eighths inch and had a breaking
strength of 34,000 pounds. Wth the ropes in two parts, the |oad
supported by each part was 2,500 pounds. Each rope contai ned



seven strands of wire, each of which consisted of 19 snaller
wires. The ropes were anchored underneath the
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collar of the shaft to one of the coll ar beans and ext ended down
to the work deck under a sheave wheel and back to the wi nch drum
The sheave wheels were wel ded and bolted to the work deck

9. Title 30 of the Code of Federal Regul ations, Part 77,
i ncorporates the mnimum safety factors for hoisting ropes
establ i shed by the Anerican National Standards Institute (ANSI).
The ANSI safety factor of a hoisting rope was the factor by which
t he breaking strength of the rope exceeded the suspended | oad,
related to the depth of the shaft. The reconmended safety factor
of a shaft 500 feet or less was 8. Under the ANSI system of
determining the safety factor of hoisting ropes, any three of the
four ropes on the subject work deck woul d conbi ne to produce a
safety factor of 10.44. The four ropes had a safety factor of
13.92.

10. Each of the four w nches was equi pped with an electric
shoe-type brake made from an asbestos fiber. Each brake was
spring-activated. Before a brake would rel ease, the notor would
have to assune 40 percent of its nornmal |oad and the brake woul d
not begin to apply until power decreased to 10 percent of the
normal |oad. Thus, at all tinmes, either the notor would be
appl yi ng power or the brakes woul d be acti vat ed.

11. \When power was applied to the winch notors, the brakes
automatically rel eased so that the platformcoul d nove; when
power was turned off, the brakes applied automatically. |If the
power source to the winch notors failed, the brakes were designed
to activate automatically by spring action.

12. Each winch drumhad a slot to receive a safety pin,

al so known as a safety "dog." The purpose of this pin was to
prevent the drumfromfreewheeling if the brake failed while the
deck was in a stationary position. The safety pin was a strip of
metal, about 12 inches long, 2 inches wide, that inserted into
the frame of the winch drum The pin would stop the drum when
the pin came into contact with a nmetal lug attached to the outer
part of the drum The netal |ugs were 1-inch square and spaced 90
degrees apart so that, when a safety pin was inserted, the w nch
woul d rotate a maxi mum of 90 degrees before stopping at the next

| ug.

13. An enpl oyee on the surface, known as the topnman
manual |y inserted the four safety pins upon instruction fromthe
hoi st operator. The operator maintained tel ephone contact with
the workers on the deck because he was unable to see the wi nches
fromthe hoist room A bell signal notified the topman that the
pins were ready to be inserted. It took 3 to 4 mnutes to insert
all four pins. There has been no case of failure of a safety

pi n.

14. The hoi st operator tried to operate the four w nches
si mul taneously so that the deck would be |evel; however, the deck
often tilted because the wi nch nmotors operated at slightly
di fferent speeds and the stretching characteristics of the ropes
were not uniform Before the work deck reached a new resting



position, the operator would make several adjustnents to |evel
t he deck. Wen the deck was finally stopped the safety pins
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woul d be inserted and power woul d be rel eased so that the w nches
woul d roll back against the pins. One or two of the ropes m ght
becone sl ack when the winches rolled back. Before the deck was
nmoved agai n, the pins would be renoved and the hoi st operator
would try to level the deck by adjusting the winches one at a
time. Three wi nches were capable of |eveling the work deck

15. If the air was danp, the shoes would absorb noisture
and swell. During the 2 or 3 days prior to Qctober 27, 1977,
there were heavy rains that caused the brakes to drag and nade
lowering and raising the deck difficult. On October 27, the
weat her was drier and the brake shoes had shrunk back to their
nor mal si ze.

The COctober |nspection

16. On COctober 27, 1977, federal mne inspector WIlliamH
Hul vey inspected the No. 2 shaft at Respondent's McClure No. 1
Mne. He arrived at the hoist roomabout 8:15 a.m to inspect
the three-stage work deck. He spoke briefly with the hoi st
operator and inspected the books.

17. The hoi st operator was in the process of noving the
work deck to a newresting place in the shaft. The safety pins
had been renoved and the fiveman crew, including the foreman
were on the work deck. A whole crew was needed to nove the work
deck safely because there were three stages and there were
utility lines and other objects that mght interfere with the
wire ropes. One of the workers bel ow was comuni cating with the
hoi st operator by tel ephone, instructing himto nove the w nches
one at a time. The operator told the inspector that he was
nmovi ng the wi nches one at a tinme because they were having
difficulty leveling the deck. A work deck m ght be difficult to
keep I evel for a nunber of reasons, e.g., the brake was not
hol di ng properly, the ropes were not spooling on the drumns
properly, or the wi nches were not hoisting synchronously.

18. At about 9 a.m, the operator |lowered the inspector to
the work deck. When he arrived the forenman said that they were
trying to nove the deck but were unable to keep it level. Wile
the inspector was on the deck, the operator applied power to al
four winches and the deck rose about 1 foot. After the power was
turned off, the brakes applied and the inspector noticed a slight
di spl acenent on one side of the deck and sl ackness in one of the
ropes. The inspector determned that the No. 3 winch rope was
not holding its designated |load. He believed that if one of the
brakes was not supporting any wei ght, an added strain was pl aced
on the other brakes. The inspector told the foreman to w thdraw
the men until the problemwas di agnosed.

19. The operator raised the work deck and then rel eased
power. The No. 3 brake should have applied; however, the brake
did not imrediately hold the winch and about 1 foot of rope
spool ed fromthe drum before holding. They returned to the
surface to inspect the No. 3 winch



20. A nechanic then inspected the brake and found that it
was out of adjustment, that it was slipping, and that the shoes
were not hol ding the brake wheel .
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21. Inspector Hulvey issued Order of Wthdrawal No. 1-WWH (7-62)
to Respondent, reading in part:

The electrically operated magneti c brake (shoe type)
installed on the No. 3 electric work deck wi nch was not
mai ntai ned in safe operating condition. The brake
woul d not hold the wi nch drum when power was

di sconnected to the winch drive notor. This allowed
the cable to becone slack and not hold its designated

| oad. The No. 4 electric winch brake was the only brake
hol ding the side of the circular-3 |level work deck

Wor kmen were attenpting to have the work deck hoi sted
up the shaft.

The cited condition was abated by adjusting the brake. Three
days earlier, there had been a sinmlar problemw th this brake.

22. The inspector considered the probl em serious because he
believed that, if the work deck tilted and wedged agai nst the
shaft, one of the nmen could fall to the floor and injure hinself
or fall through the bucket well. He also believed that if the
No. 4 winch brake al so nal functioned, one side of the deck woul d
tilt and the wires could becone damaged by contact with the upper
stage of the platformof the deck

23. The inspector found that the condition should have been
di scovered before his arrival. The shaft was required to be
preshifted before the start of each shift and the hoisting
equi prent was required to be checked daily. However, the brakes
woul d not be inspected unless the platformwas going to be noved.
If the platformrenmained stationary for several days, the brakes
woul d not be exami ned before nen descended to the work deck
because the safet pins would prevent the wi nches from
freewheeling. On Cctober 27, there had been a preshift
exam nation and the hoi sting equi pmrent was checked.

24. At about 7:30 a.m on the date of the inspection, Ray
Hobson, the fire boss, had preshifted the shaft area, including
the man hoi st, the wi nches and the hoist room His inspection of
the wi nch brakes did not include renoving the guards that
surrounded the brakes. He descended the shaft in the bucket and
found only that a line needed extending at the bottom of the
shaft.

25. The hoisting equi prent was al so i nspected that norning,
at about 8 a.m, by the hoistrman. The hoi stman i nspected the
ropes to see that they were in good operating condition, that
there were no broken strands, and that they were aligned in the
sheaves and not overlayed on the druns.

26. Thyssen recorded i nspections nmade on the man hoist in
t he hoi st inspection book. The man hoi st was used to hoi st nen
in and out of the shaft. Exam nations of the deck wi nches,
concrete formw nches and energency hoi st wi nches were al so
recorded. There was no record in the book of an inspection of
t he Hoyl e wi nches and the brakes.
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27. Respondent's approved shaft-sinking plan provided in part:

The braki ng systens enpl oyed on the Hoyl e Wnches which
are used to suspend the work deck, concrete forns, and
t he emergency escape conveyance shall be visually

exam ned and tested on each shift by a qualified

hoi stman prior to allowing nmen to travel on the

pl atforns or conveyances suspended; or prior to

hoi sting | oads where men may be endangered by the

hoi sting operation. |If such tests reveal that any part
of a braking systemis not functioning properly,
repairs shall be made inmediately. The results of such
tests shall be recorded in a book maintained for this
pur pose and shall be signed each shift by the hoistman
maki ng such inspections.

28. An electrical foreman periodically inspected the brake
mechani snms by pulling off the covers and di sconnecting the
solenoid to see that they held with power on. Brake |inings were
al so changed about every 2 to 3 weeks. There was no standard
requiring the coverings to be renoved when the hoist was
i nspected. On Septenber 21, 1977, a brake was installed on the
No. 3 w nch

29. There were two nethods of checking the brakes. One
i nvol ved the hoi st operator applying power and novi ng the w nches
slightly and then shutting the power off to activate the brakes.
If the brakes were out of alignment, a person on the deck would
observe a slack cable when the brakes were applied. A slack
cable on the No. 2 or No. 3 winch could be observed at the
surface because they were nmounted on the pad directly in front of
the hoi st room however, a slack cable on the No. 1 or No. 4
wi nch coul d be observed only fromthe deck. Under normal
ci rcunst ances, when the deck was bei ng noved there woul d be
various tensions in each of the four ropes due to differences in
t he spooling characteristics and the wi nding of the ropes on the
four drums; however, each of the ropes would be taut.

30. The other nethod of checking the brakes, which was nore
conplicated but nore accurate, involved manipul ating the sol enoi d
system on each brake. The electrical engineer would isolate the
power fromthe circuit, renove the covers to disconnect the wires
serving the solenoid, insulate those wires safely, replace the
covers on the sol enoid box and on the brake box, and then reapply
power to the circuit. The procedure then had to be reversed to
put the system back in working order.

The Novenber [nspection

31. On Novenber 21, 1977, Inspector Hul vey, acconpani ed by
anot her inspector and the m ne foreman, inspected the shaft and
the three-stage circular work deck at the McClure No. 1 M ne.

The deck was in a stationary position. The worknen were on their
[ unch hour. Inspector Hul vey observed that the No. 1 winch cable
was conpletely slack at the work deck level. He held the cable
with his hand and was able to shake it. |In the inspector's



opi nion, the cable was not suspending its designated | oad. The
only brake
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hol di ng that side of the deck was the No. 4 brake and the

sl i ppage of that brake would allow the drumto turn until the
safety pin engaged or until the slack in the rope was taken up
The safety dogs were in the w nches.

32. Inspector Hulvey al so observed that an air hose was
intertwined with the cable. The air hose was hooked to an air
punp, which was | ocated at the bottom of the shaft. The hose was
lying on the work deck and was intertwined with the two parts of
the cable. He believed that whoever placed the hose there should
have observed the slack cable.

33. The hose was not interfering with the function of the
wire ropes and there was no danger of the hose snapping unl ess
the work deck was noved. |If the hose broke, there would be a
sudden whi pping action of the live end of the hose. If it were
only punctured, there would be a sudden air stream which m ght
stri ke sonebody but pose no real danger unless it generated
ai r-born dust or particles.

34. The inspector believed, initially, that the brake was
not holding the | oad. Wen they reached the outside and put
tension on the rope, they found that the brake was worki ng
properly but that the rope had not been properly tensioned.

35. On Novenber 21, 1977, Inspector Hulvey issued an order
of withdrawal to Respondent, reading in part:

One of two hoyl e winches used to suspend the east side
of the three stage work deck in the shaft was not
suspendi ng the designated load in that the wi nch cable
of the No. 1 winch was conpletely slack at the work
deck. Punp hoses to a di aphragm punp were intertw ned
with the cable.

36. He believed that the condition was serious because an
unexpect ed di spl acenment of the work deck woul d be hazardous to
wor kers on the deck. At the very least, they mght |lose their
bal ance and fall to the surface of the deck. He observed a too
box and a fire extinguisher on the top level. At tines,

m scel | aneous hand tools, drills and hoses would be lying on the
deck surface

37. The cited condition was abated in about 30 m nutes by
appl ying tension to the cable.

38. At 6:30 a.m on Novenber 21, a preshift exam nation had
been conducted. No defects or infractions were found. At 11:15
a.m, an onshift inspection disclosed that a whip check was
mssing fromthe airline shaft bottom and that the punp needed a
safety cabl e.

DI SCUSSI ON W TH FURTHER FI NDI NGS

At the hearing, counsel for the Respondent orally noved to
di smss the Secretary's petition for assessnent of civil penalty



i n Docket No. NORT 78-387, on the ground that the Secretary
failed to introduce in
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evi dence the underlying notice of violation. Respondent argues
that the existence of the underlying notice of violation nmust be
est abl i shed before the validity of the subject section 104(c)(1)
order of withdrawal can be established. Respondent argues that

wi thout a "chain" established between the notice and order, the
Conmi ssion | acks jusisdiction to consider the validity of the
order.

The Secretary introduced in evidence the order of w thdrawal
that was issued on October 27, 1977. The order of w thdrawal
reads in part: "The violation was found during a subsequent
i nspection made within 90 days after Notice No. 1 J. A B. was
i ssued on Septenber 7, 1977, and is al so caused by an
unwarrantable failure to conply with such standard."” The
Secretary did not introduce in evidence Notice No. 1 J.A B
However, | conclude that this omission was not fatal to the
Secretary's case. | find that the existence of the underlying
noti ce of violation was established when the subject order of
wi t hdrawal was received in evidence w thout objection from
Respondent. The exi stence of the underlying notice of violation
is indicated on the face of the order of withdrawal. | find that
in the absence of evidence that the underlying notice of
vi ol ati on was contested by Respondent in a review proceeding, the
validity of the notice is established for purposes of this
pr oceedi ng.

Based on the order of wthdrawal issued on Cctober 27, 1977,
the Secretary has charged Respondent with a violation of 30
C.F.R 077.404, which provides: "Mbile and stationary
machi nery and equi prent shall be maintained in safe operating
condition and machi nery or equi prent in unsafe condition shall be
renoved fromservice i mediately.” The basic issue as to this
charge is whether the brake on the No. 3 Hoyle w nch
mal functi oned and whether the mal function of the brake rendered
the three-stage circul ar work deck unsafe.

The Secretary argues that a preponderance of the evidence
establishes that the brake on the No. 3 Hoyle w nch
mal f uncti oned, causing an added strain on the other brakes and
rendering the work deck operation unsafe.

The Secretary proposes a penalty of $4,000.

Respondent contends that the mal function of one brake woul d
not render the work deck unsafe because the remai ni ng brakes
could handle the |oad. Ceoffrey Weston, Thyssen's Director of
M ning Services, testified that the tilt resulting fromthe
failure of one of the brakes would be so slight that no one on
the deck would be in danger of falling to the deck or falling
t hrough the bucket well.

Using a scal e nodel of the work deck and the shaft and his
mat hemat i cal cal cul ati ons based on the weight and size of the
deck, Weston testified that the maximumtilt of the deck woul d be
2.07 degrees and the maxi numvertical deflection would be 8
inches or a 4-percent gradient. Weston testified that if the



wor k deck descended bel ow the concrete formwrk while the shaft
bott om was bei ng excavated, which was unusual, the degree of tilt
woul d be greater.
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Weston testified that a four-w nch-operated work deck was
designed to operate safely with three ropes and that slackness in
one of the ropes after the deck was stopped and the w nches were
roll ed back against the safety pins was common. Wen the w nches
wer e backed of f, slackness would be produced in one of the ropes
dependi ng on the relative positions of the safety pins when the
wi nches were halted.

At the time of the inspection, the shift had al ready begun
and the crew was on the work deck. The safety pins had been
renoved and the hoist operator was trying to |l evel the work deck
before noving it up or down. It was normal for the deck to
beconme slightly unlevel with a four-w nch hoisting systemand the
operator's action in applying power to the four wi nches one at a
time was an acceptabl e nmethod of |eveling the deck. However, a
preponder ance of the evidence establishes that the crew was
havi ng an unusually difficult time leveling the deck. The
i nspector testified that the hoist operator told himthat they
wer e having troubl e keepi ng the deck | evel and when the inspector
arrived at the deck, the foreman also told himthat they were
unable to keep the deck |evel.

| find that, with the safety pins renoved, the inability to
| evel the deck created a potential hazard to the crew and i nposed
a duty upon Respondent to inspect the brakes. A preshift
exam nation and hoi sting inspection were conducted before the
shift began and no brake defects were found. However, the npst
common net hod of testing the brakes, which involved activating
the hoist notor and then applying the brakes to see if the brakes
hel d, was done only after the five-man crew had descended to the
deck. A proper inspection before the nen arrived at the work
deck woul d have revealed a problemw th the brakes, requiring a
nor e t horough inspection of the braking system

I find that the tilt observed by the inspector indicated a
defect in the braking systemand that this defect presented a
safety hazard. A sudden displacenment of the deck when the brakes
were applied could cause an enployee to fall and injure hinself
either on an object lying on the deck's surface or by wedging a
leg or arm between the deck and the shaft wall. | find that the
tilt was not caused by the wi nches w ndi ng non-synchronously or
by the ropes spooling unevenly on the druns. A tilt while the
deck was in notion mght result fromone of these factors;

however, | find that the displacenent of the deck when the brakes
were applied was caused by a defect in the brakes, as |nspector
Hul vey believed. It was a violation to keep men on the deck and

to try to operate it without first checking the brakes and
correcting any brake defect found.

However, the gravity of the violation was m ni mal because
the antitilt riggers attached to the outside of the work deck
would Iimt the tilting of the deck by wedgi ng agai nst the shaft
wall. | find significant the inspector's own experience on the
deck when the No. 3 brake's failure to hold properly did not
cause anyone on the deck to | ose his bal ance.



The negligence of the operator was al so slight because a
preshift inspection and hoisting inspection were conducted before
the shift began; the crew had been trying to | evel the deck for
only a few mnutes before the inspector
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arrived at the operator's conpartnent; and the safety features of
the three-stage work deck were nore than adequate to prevent
serious injury if one of the brakes mal functioned.

Based on the order of wthdrawal issued on Novenber 21
1977, the Secretary has charged Respondent with a violation of 30
C.FR 0O77.404, which provides: "Mbile and stationary machi nery
and equi pnent shall be maintained in safe operating condition and
machi nery or equi pnent in unsafe condition shall be renmoved from
service imediately.” The basic issue as to this charge is
whet her the three-stage work deck was in safe operating
condition. The Secretary and the Respondent have not filed
briefs as to this charge

| find that the Secretary failed to prove a violation as to
this order. As noted above, a slack cable while the deck was
stationary was a conmon occurrence and three cables were capable
of supporting the deck in a safe condition. Inspector Hul vey
testified that all of the brakes were working properly. The
evi dence supports a reasonable inference that the slackness in
the No. 1 rope was caused by the w nch bei ng backed of f agai nst
the safety pin and that this did not pose a safety hazard. The
Secretary did not prove by a preponderance of the evidence that
the sl ack cable constituted an unsafe condition

Nor did the Secretary show by a preponderance of the
evi dence that the presence of an air hose intertwined with one of
the wire ropes posed a safety hazard under the cited standard.
I nspector Hulvey testified that the air hose was not interfering
with the function of the wire ropes because the deck was
stationary. He said that the only danger was that if the deck
was noved, the hose mght snap. However, as noted above, the
deck often remmi ned stationary for several days and there was no
evi dence that the deck was about to be noved or that Respondent's
crew woul d not have untangled the hose fromthe air punp at the
bottom of the shaft before noving the deck. The inspector
testified that the crew was taking a lunch break at the tine of
the inspection. | find that the Secretary failed to prove by a
preponderance of the evidence that the air hose interfered with
the safe operation of the work deck or that the air hose was in
danger of snapping or being punctured at the tinme of the
i nspection, or that Respondent planned to operate the deck |ater
wi t hout disentangling the air hose and wire rope. |In addition,
the inspector testified that the hazard to the safe operation of
t he deck posed by the air hose was ninimal conpared to the hazard
of sl ackness in one of the cables. The gravanen of the
Secretary's charge having failed of proof (the slack cable), the
air hose condition does not warrant sustaining the Novenber 27
charge of an unsafe condition

CONCLUSI ONS OF LAW

1. The undersigned judge has jurisdiction over the parties
and subject matter of the above proceedi ngs.

2. Respondent violated 30 CF. R [77.404 by all ow ng nen



to travel on an unsafe work deck as alleged in Order of
Wthdrawal No. 1 WWH (7-62.)
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Based upon the statutory criteria for assessing a civil penalty
for a violation of a mandatory safety standard, Respondent is
assessed a penalty of $100 for this violation.

3. Petitioner did not nmeet his burden of proving a
violation as alleged in Oder of Wthdrawal No. 1 WWH. (7-67).

CORDER

WHEREFORE I T IS ORDERED that (1) the charge based on O der
of Wthdrawal No. 1 WWH. (7-62) is DI SM SSED, and (2)
Ainchfield Coal Conpany shall pay the Secretary of Labor the
above-assessed civil penalty, in the anount of $100, with 30 days
fromthe date of this decision.

W LLI AM FAUVER JUDGE



