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DECI SI ON

This case consists of a petition for the assessnment of a
civil penalty for one alleged violation of the Act. The operator
has filed a notion to dism ss the proceeding and the Solicitor
has filed a nmenorandumin opposition to the respondent's notion
For the reasons which follow respondent's notion is hereby GRANTED

Citation 1008730 was issued for an alleged violation of 30
CFR 75.316. On Septenber 8, 1980 a hearing was held in Secretary
of Labor v. Nacco M ning Conpany, Quarto M ning Conpany and The
North Anerican Coal Corporation, LAKE 80-251, et al. in which the
same provision of respondent’'s dust control plan at issue in this
citation was litigated. In those cases a decision dated
Septenmber 22, 1980 held invalid this provision of the dust
control plan. The decision in LAKE 80-251 is dispositive of this
citation.

ORDER

Citation 1008730 i s hereby VACATED and the petition to
assess a civil penalty is hereby D SM SSED

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



