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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80- 84
PETI TI ONER A/ O No. 46-01286- 03035
V.

Beech Bottom M ne
W NDSOR PONER HOUSE COAL COMPANY,
RESPONDENT

DEC!I SI ON
The above-captioned case is a civil penalty proceeding
brought pursuant to section 110 (FN. 1) of the Federal Mne Safety
and Health Act of 1977, 30 U S.C. [J801 et seq. (hereinafter
referred to as the Act).

I nspector Charles Coffield issued Gtation No. 811574 to
W ndsor Power House Coal Conpany (hereinafter Wndsor) on May 11,
1979. The inspector cited a violation of 30 CF. R [075.316 (FN. 2)
and described the pertinent condition or practice as foll ows:



The ventil ation, nmethane and dust control plan was not
being followed in 6 West (028) section in No. 5 entry
when coal was cut with a 15RV cutting nmachine and there
was only approxi mately 1280 cubic feet of air per mnute
and 15 fmof mean air velocity reaching the working face.
No. 1 entry, 3420 CFM 29 FM No. 4 entry, 2625 CFM 22
FM No. 6 entry, 2520 CFM 30 FM * * * 3600 CFM 35

FM r equi r ed.

Approximately 2 hours later, the inspector issued an order of
wi t hdrawal pursuant to section 104(b) of the Act on the grounds
that "little or no effort” was nmade to abate the condition

W ndsor has previously contested the issuance of both the
citation and order in a review proceedi ng pursuant to section
105(d) of the Act (hereinafter, the contest proceeding). A
deci sion was rendered in that proceeding by Judge Melick on March
10, 1980. It was found therein that Citation No. 811574 was
properly issued and that Wndsor was in violation of 30 CF.R 0O
75.316 as all eged.

W ndsor petitioned the Conmm ssion for discretionary review
of the decision rendered in the contest of Citation No. 811574,
but the petition was not granted. Wndsor did not pursue its
right to obtain judicial review pursuant to section 106 of the
Act. The decision rendered in that contest proceeding,
therefore, becanme a final decision of the Conm ssion

A petition for assessnent of a civil penalty was filed by
the Secretary of Labor (hereinafter the Secretary) on Decenber
17, 1979. After assignnent of the case on February 12, 1980, it
was set for hearing in Charleston, Wst Virginia, on May 12,
1980, along with another subsequently settled case, Docket No.
VEVA 80-68. On March 19, 1980, pending settl enment negotiations,
the cases were continued to April 18, 1980. On April 17, 1980
the cases were continued to June 18, 1980. Wndsor stated that
the parties were in the process of devel oping stipul ati ons of
fact and that no evidentiary hearing woul d be necessary.

On June 13, 1980, Petitioner submitted a nmotion for parti al
summary di sposition and on August 25, 1980, the parties submtted
stipulations of fact. As grounds for the notion for partial
summary di sposition, counsel for Petitioner asserted the
fol | owi ng:

1. Under the authority of Reliable Coal Corp., 1 |IBNMA
51 at 61, the "fact of violation" should not be
litigable in nore than one adm nistrative proceeding.
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2. In the case at bar, a Notice of Contest was filed and
on Decenber 12, 1979, an evidentiary hearing was held before
JudgeMel i ck on the underlying fact of violation

3. On March 10, 1980, a decision was issued by Judge
Melick affirmng the fact of violation.

4. On April 7, 1980, the Contestant filed a Petition
for Discretionary Review with respect to Judge Melick's
deci sion issued on March 10, 1980.

5. The Petition was subsequently denied by the
Conmi ssi on.

6. The Secretary does not oppose W ndsor Power House
Coal Conpany's right to an evidentiary hearing in the
civil penalty proceedi ng, however, the proceeding
should be limted to the six statutory criterion found
in 105(B) of the Federal Mne Safety and Health Act of
1977, and not include another hearing on the fact of

vi ol ati on which has al ready been establi shed.

Wndsor filed its statenment in opposition to Petitioner's
nmotion for partial summary disposition on July 1, 1980. W ndsor
di sagreed with the decision rendered in the earlier contest
proceedi ng and desired to relitigate the fact of violation

The parties submtted stipulations of fact on August 25,
1980. These stipulations are as follows:

1. At approximately 2:00 p.m on May 11, 1979,
I nspector Charles B. Coffield arrived at Respondent's
Beech Bottom M ne

2. Shortly after 2:00 p.m on My 11, 1979, |nspector
Coffield and Roger Caynor, representing Respondent,
entered the mne and proceeded to the Six West section

3. The feeder for the Six West section, which was

| ocated approxi mately 240 feet outby the face of the
No. 4 entry, had broken at about 2:45 p.m on the

subj ect date and was not repaired during the 8:00 a.m
to 4:00 p.m shift on May 11, 1979.

4. After the above-nentioned feeder had broken, the
Si x West section crew went to the dinner hole, except
for the bolters and the nen repairing the feeder

5. While wal king towards the face of the No. 5 entry
in the Six West section at about 3:05 p.m, Inspector
Coffield and M. Caynor noticed an energi zed cutting
machine in the No. 5 entry.
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6. Wiile in the No. 5 entry Inspector Coffield asked the
section foreman what the air readi ng was when the cutting
machi ne was cutting coal in the No. 5 entry and the foreman
responded that the cutting machine had quit cutting just
about 1/2 hour ago (at approximately 2:45 p.m). At that
time there was 4100 cubic feet a mnute (hereinafter "cfni)
of air reaching the No. 5 face and about 4000 cfmof air
reaching the face of the other entries.

7. At no tine during Inspector Coffield s inspection
on May 11, 1979, did Inspector Coffield or M. Caynor
observe the cutting machine cutting coal in the Six
West section of the Beech Bottom M ne

8. At no tine during Inspector Coffield s inspection
on May 11, 1979, did any of the parties observe the

| oadi ng of coal in the Six Wst section of the Beech
Bottom M ne.

9. After observing the No. 5 entry Inspector Coffield
and M. Caynor (hereinafter the "parties") proceeded to
the No. 1 entry at approximately 3:20 p.m and observed
spot roof bolting in the | ast open crosscut between the
No. 1 and 2 entries. Spot roof bolting was concluded in
the applicable area at approximately 3:25 p.m

10. After the above spot roof bolting was conpl eted,
no ot her equi prent was used by the Six Wst section
crew during the May 11, 1979, 8:00 a.m to 4:00 p.m
shift.

11. Except for two mners who were repairing the
feeder, the 8:00 a.m to 4:00 p.m Six Wst section
crew |l eft the section between 3:30 and 3:40 p.m on My
11, 1979.

12. The afternoon shift at the Beech Bottom M ne
begins at 4:00 p.m and ends at 12:00 a.m

13. At about 3:45 p.m on the subject date Inspector
Coffield took an air reading in the No. 5 entry and
determ ned that the quantity of air at the face of the
No. 5 entry at the time was | ess than 3600 cfm and the
mean air velocity reaching the face was | ess than 35
feet per mnute (hereinafter "fm').

14. The parties then proceeded to the No. 1 entry
where Inspector Coffield determ ned that there was an
air quantity of 3420 cfmand an air velocity of 24 fm

15. After the Inspector took air readings in the faces
of the No. 2 and 3 entries and determ ned that the
quantity and velocity of air was greater than 3600 cfm
and 35 fm the
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parties then proceeded to the No. 4 entry at approxi mately

4:00 p.m

16. After M. Caynor was relieved by M. Roxby in the
No. 4 entry, Inspector Coffield determned that the air
gquantity and velocity in the face of the No. 4 entry
was 2625 cfmand 25 fmrespectively and the air
quantity and velocity in the face of the No. 6 entry
was 2520 cfmand 30 fmrespectively.

17. At the time Inspector Coffield took his air
readings in the Six West section on May 11, 1979,
because the mners working the day shift had left and
the m ners working the afternoon shift had not yet
begun wor ki ng, the equipnment in the Six Wst section
was not energized and no mners were working in the
face area of any of the entries of the Six West

secti on.

18. Thereafter Inspector Coffield served upon M.
Roxby Citation No. 811574 (a copy of which is attached
hereto as Exhibit A) alleging a violation of 30 C.F.R
075.316, in that the ventilation plan was not being
followed in the Six West (028) section in the No. 5
entry where coal was cut with a 15RV cutting machi ne,
since there was only approximately 1280 cfm of air and
15 fmnmean air velocity in the working face; No. 1
entry 3420 cfm 24 fm No. 4 entry 2625 cfm 22 fm No.
6 entry 2520 c¢cfm 30 fm Inspector Coffield further

all eged that the ventilation plan required 3600 cfm and
35 fmmean air velocity.

19. On May 11, 1979, at 5:40 p.m, Inspector Coffield
served upon Respondent Order of Wthdrawal No. 811576
(a copy of which is attached as Exhibit B) alleging
that little or no effort was being nmade to abate this
violation in that air had not been increased in No. 5
and 6 entries of 6 West (028) section although 1 and 4
entries were increased to nore than 3600 cfmand 35 fm

20. Respondent's ventilation plan in effect at the
time of the issuance of G tation No. 811574 provided in
Item 24 on page 5 and Item 2 on page 6 that Respondent

shall "maintain a mni numof 3000 cfm at each worki ng
face, where coal is being cut, mned, |oaded or the
roof bolted * * *." A copy of the subject

ventilation plan is attached hereto as Exhibit C

21. Respondent's subject ventilation plan stated in
Item1 on page 12 in colum form

Quantity air at face - 3600 cfm
Mean air quantity - 35 fpm
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The above constitutes the ventilation plan's only reference

to nean air velocity.

22. 30 CF.R [0O75.301-1 specifies that "[a] m ninum
quantity of 3000 cubic feet a mnute of air shall reach
each working face fromwhich coal is being cut, m ned,
or | oaded or any other working face so designated by
the District Manager, in the approved ventil ation

pl an. ™

23. 30 CF.R [O75.301-4(a) specifies that "except

* * * in working places where a | ower nmean entry air
vel ocity has been determ ned to be adequate to render
harm ess and to carry away net hane and to reduce the

| evel of respirable dust to the | owest attainable |evel
by the Coal Mne Safety District Minager, the m ninmum
mean entry air velocity shall be 60 feet a mnute in
(1) all working places where coal is being cut, mned,
or |l oaded fromthe working face with mechanical m ning
equi prent * * * "

24. Beech Bottom M ne constitutes a coal mne, the
products of which enter commerce or the operations or
products of which affect commerce. Respondent, W ndsor
Power House Coal Conpany, operates and at all tinmes
pertinent to the citation and order at issue operated
Beech Bottom M ne. Respondent and every m ner enpl oyed
in the above-stated mne are subject to the provisions
of the Federal Mne Safety and Health Act of 1977.

25. Jurisdiction of the above-capti oned matter vests
in the Federal Mne Safety and Health Revi ew
Conmi ssi on.

26. As of June 27, 1980, Beech Bottom M ne enpl oyed
231 UMM and 57 exenpt and nonexenpt enpl oyees. The

m ne, which is Respondent's only mne, produced a total
of 575,935 tons of coal during 1979. W ndsor Power
House Coal Conpany is a wholly-owned subsidiary of Chio
Power Conpany.

Motion for Partial Sunmary Judgnent

The question presented by Petitioner's notion for parti al
summary judgnment is whether the operator can litigate the fact of
vi ol ati on before one judge in a proceedi ng contesting the
citation and order and later litigate the same fact of violation
bef ore another judge in a civil penalty proceeding.

Petitioner's position is, in essence, that the fact of
vi ol ati on should not be litigable in nore than one adm nistrative
proceedi ng. By reference, Petitioner sought application of the
doctrines of res judicata or collateral estoppel to prevent
Respondent fromlitigating the fact of violation tw ce.
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W ndsor advanced a nunber of argunments in opposition. W ndsor
urged, in substance, that the fact of violation alleged in the
citation nust be reviewed two tinmes because 29 C F.R 02700.73
in the Procedural Rules of the Conmission states that an
unrevi ewed deci sion of a judge is not a precedent binding on the
Commission. Wile it is not a precedent binding on the
Conmmi ssion or its admnistrative | aw judges in future cases,
di scretionary review was deni ed by the Conm ssion and the
decision is, therefore, a final order of the Conm ssion. Section
113(d) (1) of the Act provides that the decision of the
adm ni strative | aw judge of the Conm ssion shall becone the fina
deci sion of the Comm ssion 40 days after its issuance unless
wi thin such period of time the Comm ssion has directed that such
deci sion shall be reviewed by the Commission. It does not foll ow
that, because the decision is not a precedent binding on the
Conmi ssion in future cases, the fact of violation in this case
must be reviewed two tines. By this assertion, Wndsor
apparently seeks a second trial on the issue of the fact of
violation by application of the rules of |egal precedent and
stare decisis which are distinct fromthose regarding res
judicata and coll ateral estoppel. Wndsor's assertion that the
doctrines of res judicata or collateral estoppel should not be
applied in the instant action in which the judge' s decision was
unrevi ewed i s unfounded.

Respondent advanced a second argunment in support of its
contention that the doctrines of res judicata or collatera
est oppel should not be applied in this proceeding by asserting
that these doctrines preclude only matters which can be
denonstrated to have been litigated and determ ned. (FN. 3)

In the review proceedi ng, the judge determ ned that W ndsor
was in violation of 30 CF.R [75.316. This precise question of
the fact of violation is the one raised in the instant
proceedi ng. The basis of the decision in the review proceeding
was that Respondent failed to provide the amount of ventilation
required by the ventilation plan. The tine at which the air
nmeasurenents were taken and the violation was found to have
occurred was during the mning cycle even though coal was not
actually being cut, mned or |oaded, or the roof bolted. In view
of the stipulations by the parties in the instant proceeding, the
basis of any finding as to whether Wndsor was in violation of
the sane regulation, 30 C F.R [75.316, would al so be whet her
Respondent was required to maintain the required anmount of
ventil ation even though coa
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was not actually being cut, mined, or |oaded or the roof bolted
at the tine the air neasurenents were taken

W ndsor argued, however, that the precise determ nation
whet her coal was being "cut, mned, |oaded or the roof bolted"
had not been made in the earlier proceeding. It asserted the
fol | owi ng:

WPHCCo contested the validity of the subject citation
and the order based thereon on the basis that no coa
was being "cut, mned, |oaded or the roof bolted" at
any of the subject face areas at the time of the

i ssuance of the subject citation and order and that the
| ocations cited by the Inspector did not constitute
"working faces."™ * * * Subsequently on March 10,

1980, Judge Melick issued his decision, in which he
determ ned that the readings were taken at "working
faces". However, while Judge Melick determ ned that
"there was no active cutting or |oading of coal in any
of the face areas", he made no determ nation as to
whet her coal was being "cut, mned, |oaded or the roof
bolted" at the subject |locations at the tinme of the

i ssuance of the subject citation. [Footnote omtted.]

In a footnote, Wndsor referred to page 2 of the decision
On page 2 of the decision, the judge stated at the begi nning of
the | ast paragraph that:

The air readings cited herein were taken in the Nos. 1,
4, 5, and 6 entries of the 6 West section of the mne
by I nspector Coffield beginning around 3:45 p.m, on
May 11, 1979. At that tinme there was no active cutting
or loading of coal in any of the face areas although

m ni ng equi pnent was bei ng noved about.

It is possible that these sentences, taken out of context,
provide the basis for Wndsor's allegation that a litigable issue
still exists. However, not only had the judge in that decision
clearly held that Wndsor was in violation of 30 C F.R 075. 316,
but it is also clear that he had not ignored or overl ooked the
i ssue of roof bolting in his rationale. The judge al so stated on
page 2 of his decision that:

It is apparent, however, that Wndsor has reached an
erroneous concl usi on because of its misplaced reliance
upon only a small segment of the definition of "working
face" lifted out of context. "Wrking face" is defined
in 30 CF.R 075.2(g)(1) as "any place in a coal mne
in which work of extracting coal fromits natura
deposit in the earth is perforned during the mning
cycle.” The issue to be resolved then is not whet her
the inspector's air readings were taken while coal was
bei ng extracted, but rather whether the readings were
taken at places "in which work of extracting coal from
its natural deposit in the earth [was] performed during
the m ning cycle.™
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p.m,

bol ti

After finding that the readi ngs were taken begi nning around 3:45
t he judge stated:

The operator concedes that the full sequence of
conventional mning operations continued in the cited
entries until 2:45 p.m It appears that at that tine
the feeder had broken down and, as a result of that and
an anticipated shift change at 3:45 p.m, the various
operations were being phased out. Even after 2:45

p. m, however, the evidence shows that further work was
performed with the admtted purpose of setting up the
entries for production to resune as soon as the feeder
was repaired. The uncontradicted evidence shows t hat
various equi pnent used in the mning cycle was

energi zed at least until 3:45 p.m, that a roof-bolting
machi ne continued to spot roof bolts (the process of
replacing bolts) at the inby corner of the No. 1 entry
until at least 3:15 or 3:20 p.m, that the cutting
machi ne which had conpleted cutting the No. 5 entry at
around 2:45 p.m, was on its way to cut the No. 4 entry
and that the | oading nmachine was waiting to operate in
the No. 6 entry.

The deci sion, therefore, disposes of the issue of roof
ng. It does not hold or even intimate that the decision was

reached because roof-bolting operations, which continued until at

| east
when

3:15 or 3:20 p.m, were still in progress at 3:45 p.m,
the air readings were taken by the inspector. (FN. 4)
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Al t hough the judge did not find that coal was actually being cut,
m ned or | oaded or the roof bolted at the tine the air readings
wer e taken, he stated:

Wthin this framework, | have no difficulty concluding
t hat when I nspector Coffield took his air readings each
of the cited entries was a place in which work of
extracting coal fromits natural deposit in the earth
was perfornmed during the mning cycle. Thus, the

readi ngs were taken at "working faces." 30 CF.R [O
75.2(9)(1). Under the circunstances, the underlying
citation in this case was properly issued and the
subsequent order of wthdrawal was therefore valid.

[ Enphasi s added. ]

A readi ng of sections 303(b) and 303(c)(1) of the Act (30
C.F.R 075.301 and 75.302(a)) (FN.5) by thensel ves m ght |ead one
to conclude that line brattice
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or other approved devices are required to be continuously used to
provide 3,000 cubic feet of air a mnute to each working face.

30 CF.R [O75.301-1, however, provides as follows (FN.6): "A

m ni mum quantity of 3,000 cubic feet a mnute of air shall reach
each working face fromwhich coal is being cut, mned or | oaded
and any other working face so designated by the District Manager
in the approved ventilation plan.” [Enphasis added.] The
specific issue in the earlier proceeding was not whet her W ndsor
was in violation of section 75.305-1 for failure to provide 3,000
cubic feet of air per mnute at each working face fromwhich coa
is being cut, mned or |oaded. It was whether Wndsor failed to
provide 3,000 cubic feet per mnute of air at working faces
designated by the District Manager in the approved ventil ation
plan. If the ventilation plan specified that 3,000 cubic feet of
air per mnute nmust reach all working faces, the operator would
be obligated to provide 3,000 cubic feet of air per mnute to
those faces as defined in section 75.2(g)(1), i.e., any place in
a coal mne in which work of extracting coal fromits natura
deposit in the earth is perforned during the mning cycle. As
Judge Melick held, that was the net effect of the provision

speci fying the places where 3,000 cubic feet of air per mnute
were required in Wndsor's approved ventilation plan

Respondent's ventilation plan in effect at the tine of the
i ssuance of Citation No. 811574 provi ded that Respondent shal
"maintain a mni mum of 3000 cfm at each working face, where coa
is being cut, mned, |oaded or the roof bolted * * *."
[ Enphasi s added.] Were roof bolting was used to support the
roof in the Beech Bottom M ne, the tinmes and occasi ons when
Respondent
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was required to maintain 3,000 cfmat each working face closely
correspond to the sequence of events which conprised the mning
cycle found to be in effect at Respondent's mine. In his
deci si on, Judge Melick found as foll ows:

The term"cycle" is defined in the Dictionary of

M ning, Mneral and Related Terns, U S. Departnent of
the Interior (1968), as the conplete sequence of face
operations required to get coal. In conventiona

m ning, as followed in the Beach Bottom M ne, the
sequence consists of supporting the roof, cutting the

face, drilling the face, shooting the face, and | oadi ng
and hauling the coal. 1In order for the face to be a
"working face,” it is not therefore necessary that work

of extracting coal be perforned at all tinmes. Cf. Peggs
Run Coal Company, Inc., PITT 73-6-P, March 29, 1974,
aff'd., 3 IBVMA 421, Decenber 6, 1974. The definition
clearly contenplates that the mning cycle is a
continuing process in spite of tenporary del ays caused
by shifting equi pment or nechanical break down.

Except for the use of the words "l oadi ng and haul i ng" used
by the judge in the contest proceeding in describing the m ning
cycle instead of the word "l oaded" used in Respondent's approved
ventilation plan, the m ning procedures described are identical
Since coal may be hauled away froma face area during all of the
phases of the cycle, the actual hauling at the face area m ght be
consi dered for purposes of definition or construction of the
ventilation plan to be an inconsequential part of the "sequence

of face operations to get coal." Thus, the words in Wndsor's
ventilation plan m ght be construed to be identical for al
practical purposes with the definition of the mning cycle. It

follows that it could be held that Wndsor's ventilation plan
required 3,000 cfmat the working face--defined as any place in a
coal mne in which work of extracting coal fromits natura
deposit in the earth is perforned during the mning

cycl e--throughout the entire mning cycle.

W ndsor asserted that "the administrative |aw judge in his
March 10, 1980, decision did not determ ne whether the cutting,
m ni ng, and | oading inactivity at the subject face areas at the
time of the issuance of the subject citation should deemthe
citation and order based thereon invalid, even though this issue
was rai sed and discussed both orally and in witing prior to the
i ssuance of the judge's decision.” This assertion is unfounded.
The judge expressly stated that "at that tinme there was no active
cutting or loading of coal in any of the face areas although
m ni ng equi prent was being noved about.” It is clear that he did
not find a violation because coal was actually being cut, mned,
| oaded or the roof bolted. The basis of the decision was that
the air readings were taken at places in which the work of
extracting coal fromits natural deposit in the earth was
performed during the mning cycle although not while coal was
actually being cut, mned, |oaded or the roof bolted. The
requi renent of the ventilation plan was not suspended by a
tenmporary interruption of cutting, mning, |oading or roof bolting.
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In view of the above, Respondent's assertion that Judge Melick
did not nmake certain determnations critical to the finding of
the fact of violation is rejected.

Unli ke the 1977 Act, the Federal Coal Mne Health and Safety
Act of 1969 (hereinafter, the 1969 Act) made no provision for the
revi ew of abated violations and no provision for the review of
unabat ed notices of violation other than that made incidental to
the review of the reasonabl eness of the tine allowed for
abatement. In Reliable Coal Corp., 1 IBMA 51 (June 10, 1971),
whi ch held that there was no provision in the 1969 Act for review
of such violations prior to the institution of a civil penalty
proceedi ng, the Interior Board of Mne Operations Appeal s stated:

[We find no nerit in Reliable's contention that the
interrelationship of the statutory provisions of
sections 104, 105(a)(1) and 109(a)(3), supports its
view that an operator has a statutory right of review
of the "fact of violation" in a section 105(a)
proceeding. As we interpret these provisions of the
Act, and as we held in Freeman, the Act does not
preclude a determ nation of this issue in a section
105(a) proceeding where it is raised as an el enent of

t he reasonabl eness of tinme allowed for abatenent.

I ndeed, in such case, a decision under section 105(a)
on the issue of reasonabl eness of time nmust inherently
i ncorporate a determination that the violation did or
did not occur -- and such determnation, if final,
woul d be res judicata within the Departnent. Thus, the
"fact of violation" would not be litigable in nore than
one admi ni strative proceedi ng.

Rel i abl e serves to show that the application of the doctrine
of res judicata was appropriate under the 1969 Act. There is
even nore reason for the application of res judicata or
collateral estoppel in the instant case. Under the 1977 Act,
provision is expressly nade for the review of the "fact of
violation" of a citation in a review case, even when the
violation is abated, Energy Fuels Corp., 1 MSHC 2013 (May 1,
1979).

In Energy Fuels Corporation, the Comm ssion, in holding that
the operator is permtted to contest the citation i nmedi ately
upon its issuance, stated:

If the citation |acked special findings, and the
operator otherw se | acked a need for an i medi ate
hearing, we woul d expect himto postpone his contest of
the entire citation until a penalty is proposed. Even
if he were to inmredi ately contest all of a citation but
| acked an urgent need for a hearing, we see no reason
why the contest of the citation could not be placed on
t he Conmi ssion's docket but sinply continued until the
penalty is proposed, contested, and ripe for hearing.
The two contests could then be easily consolidated for
heari ng upon notion of a party or the Conm ssion's
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or the adm nistrative |law judge's own notion. |If the
operator has an urgent need for a hearing, the Secretary
could make it nore likely that the two contests woul d be
tried together by quickly proposing a penalty. |If a penalty
is contested, and the hearing on the citation is already
underway, consolidation would still be possible. Moreover,
even if consolidation were not possible, it has not yet been
suggested that principles of repose, such as res judicata, or
col l ateral estoppel, could not be enployed to prevent multiple
hearings on the sane issues. W are unwilling to eschew so early
in the history of the 1977 Act these possible avenues of
accommodat i on.

The proceeding in which Gtation No. 811574 and Order No.
811576 were contested had al ready been conpl eted, therefore,
consolidation with this civil penalty proceedi ng was not
feasible. A though section 105(a) of the Act requires the
Secretary to propose a penalty within reasonable tine after the
term nation of an inspection or investigation, conpliance with
t he assessnment procedures prescribed in Part 100 of Title 30 Code
of Federal Regul ations requires a considerabl e anount of tine.
Under the regulations all citations which have been abated and
all closure orders, regardless of term nation or abatenent, are
referred by MSHA to the Ofice of Assessments for a determ nation
of the fact of the violation and the anount, if any, of the
penalty to be proposed. These regul ati ons prescribe an initial
review of the citation or order, fornula conmputations,
conferences or the subm ssion of additional information for
consi deration, issuances of notice of proposed penalty and

notices of contest. 1In addition to the tinme required to perform
some of these steps, periods of time such as 10 days, 33 days and
30 days are all owed between sone of the steps. In addition to

t hose delays, 29 CF. R Part 100 provides that the Secretary has
45 days fromthe receipt of the notice of contest to file a
proposal for a penalty with the Conmi ssion. Even after this, the
Respondent has 30 days to file an answer, the parties have 60
days fromthe filing of the proposal of a penalty to conplete

di scovery and 10 days to oppose each notion, and notice to al
parties must be given at |east 20 days before the date set for
heari ng.

In actual practice, it has devel oped that considerable tine
is required between the issuance of the citation and the
assignment of the civil penalty proceeding for trial. The
i nstant case was not assigned to a judge until February 12, 1980,
2 nmonths after the contest proceeding hearing had been held in
Decenmber 1979. It was not apparent that res judicata or
coll ateral estoppel was an issue until several nonths |ater
after the case had been continued, when the Secretary filed its
nmotion for pretrial summary di sposition

Si nce consolidation was not feasible by the tine the
exi stence of the review case was disclosed in the record of the
instant case, the remaining alternatives are (1) to nake two
separate determ nations of the same fact of violation or (2) to
apply the doctrines of collateral estoppel or res
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judicata. (FN.7) Under the generally recognized rules of I|aw,
these doctrines are applicable in such cases to elimnate
wast ef ul , time-consum ng and possibly disruptive repetitive
decisions. The application of the rules of collateral estoppe
or res judicata in the instant case would not contravene any
overriding public interest or result in manifest injustice. The
application of these doctrines should not, therefore, be
qualified or rejected as urged by Wndsor. This narrow ruling in
regard to the issue of "fact of violation" is that Respondent is
est opped from having the fact of violation determ ned for a
second tine under the circunstances of this case.

In view of the above, Petitioner's notion for partial
summary disposition is granted. A violation of 30 CF. R 0O
75. 316 has been established.

Assessment of Civil Penalty

Since Wndsor was in violation of a mandatory safety
standard, the Act requires that it be assessed an appropriate
civil penalty. In assessing this civil penalty, consideration
must be given to the six criteria contained within section 110(i)
of the Act. The facts serving as basis for a determ nation of
those statutory criteria, with the exception of the effect of a
penalty on the ability of the operator to remain in business and
the operator's history of previous violations, were stipulated by
the parties. 1In the absence of indication in the record
otherwise, it is found that the penalty assessed herein will not
affect the ability of Wndsor to remain in business. The anount
of the penalty assessed will be as if the operator had no history
of previous violations.

The Beech Bottom M ne was above average in size with 2388
enpl oyees produci ng 575,935 tons of coal during 1979.

In the absence of evidence to the effect that the operator
knew or shoul d have known of the inadequate quantity and velocity
of air in the Six West section on May 11, 1979, it is found that
the record will not support a finding of negligence on the part
of Respondent. The parties stipulated that the foreman stated
that the cutting machine had quit cutting about one-half hour
previously and that there were 4,100 cfmof air reaching the No.
5 face and about 4,000 cfmof air reaching the face of the other
entries. The tinmes of the air neasurenents and who made the
measur enent s upon which the foreman's statenment was based were
not sti pul at ed.
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As noted in the stipulations, at the tine the inspector took his
readi ngs, the mners working the 8:00 a.m to 4:00 p.m shift had
left the section and those working the evening shift had yet to
arrive. Two miners remained on the section to repair the feeder
during the pertinent time period. Two of the faces were
ventilated in accordance with the plan. A third face received
only slightly less than the required anount of air. The
ventilation at the remaining three faces was substantially |ess
than that required by the plan. There is no indication that,
because of the reduced air volune or velocity, nethane had been
all owed to accunmul ate or, in the absence of any actual cutting,
m ni ng, | oading or roof bolting that there was any m ning
activity which would be likely to cause or increase the
i beration of methane. Although the operator was in violation of
30 CF.R [O75.316 for failure to provide the prescribed vol une
and velocity of air for ventilation, there is no indication that
such failure for an undeterm ned, but possibly a short tine,
actually failed to dilute, render harm ess, and carry away,
fl ammabl e, expl osive, noxious, harnful gases, dust, snoke, and
expl osive funes. It is accordingly found that the probability of
an accident resulting in injury was | ow

In the absence of any explanation why the required vol une of
3,000 cfmwas not restored in entries 5 and 6 within the tine set
by the inspector for abatenent, it is found that Respondent did
not denonstrate good faith in attenpting to achieve rapid
conpliance after notification of the violation

In consideration of the findings of fact and concl usi ons of
| aw contained in this decision, an assessnent of $50 is
appropriate under the criteria of section 110 of the Act.

ORDER

It is ORDERED that Respondent pay the sumof $50 within 30
days of the date of this decision

Forrest E. Stewart
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
(FOOTNOTES START HERE.)
~FOOTNOTE_ONE
1 Section 110(i) of the Act provides:
"(i) The Commi ssion shall have authority to assess al
civil penalties provided in this Act. 1In assessing civil
nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. |In proposing civil penalties under this Act, the



Secretary may rely upon a sunmary review of the information
avail able to himand shall not be required to nake findi ngs of
fact concerning the above factors."

~FOOTNOTE_TWOD
2 Section 303(0) of the Act, reproduced in the regul ations
as 30 CF.R [316, reads as foll ows:

"A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and the m ning
system of the coal m ne and approved by the Secretary shall be
adopted by the operator and set out in printed formw thin ninety
days after the operative date of this title. The plan shall show
the type and | ocation of mechanical ventilation equi pnent
installed and operated in the mne, such additional or inproved
equi prent as the Secretary may require, the quantity and velocity
of air reaching each working face, and such other information as
the Secretary may require. Such plan shall be reviewed by the
operator and the Secretary at |east every six nonths."

~FOOTNOTE_THREE

3 Wndsor cited Russell v. Place, 24 L.Ed 214 (1876), which
i nvol ved a suit for patent infringenment, and in which the U S
Supreme Court st ated:

"It is undoubtedly settled | aw that a judgnment of a
court of conpetent jurisdiction, upon a question directly
i nvolved in one suit, is conclusive as to that question in
anot her suit between the sane parties. But to this operation of
the judgnent it nust appear, either upon the face of the record
or be shown by extrinsic evidence, that the precise question was
rai sed and determned in the former suit. |If there be any
uncertainty on this head in the record * * * the whol e subj ect
matter of the action will be at large, and open to a new
contention, unless this certainty be renmoved by extrinsic
evi dence showi ng the precise point involved and determ ned."
[ Enphasi s added. ]

~FOOTNOTE_FQUR

4 Even if the judge in that decision had not taken
cogni zance of the issue of roof bolting and after due
consi deration found a violation on a different theory, there
woul d still be no litigable issue in this case as to whether roof
bolting was in progress at the tine the air readi ngs were taken
because of the stipulations of the parties. The parties have
effectively di sposed of this issue by stipulating that spot roof
bolti ng was concluded in the applicable area at approxi mately
3:25 p.m (Stipulation No. 9) and air readings by the inspector
were commenced at about 3:45 p.m By these stipulations read in
context, the parties have therefore agreed that roof bolting was
concl uded before the air neasurements were taken. There is,
therefore, nothing left to litigate on this issue.

Mor eover, Wndsor is aware that there was never a
litigable issue as to whether roof bolting was actually in
progress at the tine the air readings were started. |In footnote
2 toits allegation that the judge had not nade findings relative



to roof bolting at the time the air readings were taken, Wndsor
stated: "Because the Secretary never alleged that the roof was
being bolted at the subject faces at the applicable tines, for

t he purposes of this case the "cut, mned or |oaded" |anguage in
the ventilation plan can be considered as identical to that in 30
CFR 75.301-1 and 30 CFR 75.301-4(a)."

VWil e this acknowl edges that no such issue on which the
judge was required to make findings existed, it is not a correct
statenment. Although the additional requirenent in the
ventilation plan for ventilation while the roof was being bolting
was not raised as a factual issue in this case, that requirenent
may have a bearing on whether ventilation is required only at
those tinmes, continuously, or during the entire m ning cycle.

~FOOTNOTE_FI VE
5 Sections 303(b) and 303(c)(1) of the Federal M ne Safety
and Health Act of 1977 (hereinafter, the Act) provide:

"(b) Al active workings shall be ventilated by a
current of air containing not |less than 19.5 vol une per centum of
oxygen, not nore than 0.5 vol une per centum of carbon di oxi de,
and no harnful quantities of other noxious or poi sonous gases;
and the volune and velocity of the current of air shall be
sufficient to dilute, render harm ess, and to carry away,
fl ammabl e, expl osive, noxious, and harnful gases, and dust, and
snoke and expl osive funes. The m ninmum quantity of air reaching
the | ast open crosscut in any pair or set of developing entries
and the |l ast open crosscut in any pair or set of roonms shall be
ni ne thousand cubic feet a mnute, and the mni nrum quantity of
air reaching the intake end of a pillar line shall be nine
t housand cubic feet a minute. The mninmmquantity of air in any
coal m ne reaching each working face shall be three thousand
cubic feet a mnute. Wthin three nonths after the operative
date of this title, the Secretary shall prescribe the m ni mum
velocity and quantity of air reaching each working face of each
coal mine in order to render harm ess and carry away methane and
ot her expl osive gases and to reduce the |l evel of respirable dust
to the | owest attainable Ievel. The authorized representative of
the Secretary may require in any coal mne a greater quantity and
velocity of air when he finds it necessary to protect the health
or safety of mners. Wthin one year after the operative date of
this title, the Secretary or his authorized representative shal
prescribe the maxi num respirable dust level in the intake
aircourses in each coal mne in order to reduce such level to the
| owest attainable level. 1In robbing areas of anthracite m nes,
where the air currents cannot be controlled and neasurenents of
the air cannot be obtained, the air shall have perceptible
novemnent .

"(c)(1) Properly installed and adequately maintai ned
line brattice or other approved devices shall be continuously
used fromthe | ast open crosscut of an entry or room of each
wor ki ng section to provide adequate ventilation to the working
faces for the miners and to renove flammabl e, expl osive, and
noxi ous gases, dust, and expl osive funmes, unless the Secretary or
his authorized representative permts an exception to this



requi renent, where such exception will not pose a hazard to the
m ners. \When damaged by falls or otherwi se, such line brattice
or other devices shall be repaired imedi ately." [Enphasis
added. ]

Section 303(b) of the Act has been reproduced in the
regul ations as 30 CF. R 0[075.301. Section 303(c)(1) of the Act
has been reproduced in the regulations as 30 C.F. R [075.302(a).

~FOOTNOTE_SI X

6 30 CF.R 075.301-4(a), the other regulation cited by
Wndsor in its footnote, concerns the velocity of air and
provi des as foll ows:

"(a) On and after March 30, 1971, except in working
pl aces using a bl owing systemas the primary nmeans of face
ventilation or in working places where a | ower nean entry air
vel ocity has been determ ned to be adequate to render harnl ess
and carry away nethane and to reduce the | evel of respirable dust
to the | owest attainable | evel by the Coal Mne Safety District
Manager, the mnimum nmean entry air velocity shall be 60 feet a
mnute in (1) all working places where coal is being cut, mned,
or |l oaded fromthe working face with mechani cal m ning equi prent,
and (2) in any other working place designated by the Coal M ne
Safety District Manager for the district in which the mine is
| ocated in which excessive anpunts of respirable dust are being
generated by any type of nechanical mning equipnent.” [Enphasis
added. ]

~FOOTNOTE_SEVEN
7 In a footnote to its argunent, Wndsor states:

"Consi derabl e confusion seens to exi st regardi ng when
the doctrine of res judicata is applicable and when the doctrine
of collateral estoppel. Collateral estoppel, unlike res
judi cata, does not necessitate an identity of causes of action
See I B Moore's Federal Practice 0.411[2] at 3777. Both doctrines
are di scussed herein."

If confusion exists, it need not be infused into the
i nstant proceeding. The doctrine of collateral estoppel is
clearly applicable. The doctrine of res judicata nmay al so be
appl i cabl e.



