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CONTESTANT
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M NE SAFETY AND HEALTH April 29, 1980

ADM NI STRATI ON ( MSHA) ,
RESPONDENT Docket No. PENN 80-247-R

Citation No. 848845
April 29, 1980

Lancashire No. 24-B M ne
DECI SI ON

Appear ances: M chael T. Heenan, Esqg., Smith, Heenan, Althen & Zanolli
Washi ngton, D.C., for Contestant
M chael C. Bolden, Esq., Ofice of the Solicitor, U S
Department of Labor, for Respondent

Bef or e: Judge Charles C. Mdore, Jr.

At approximately 7:50 a.m on April 23, 1980, a fire was
di scovered in the penthouse containing the hoisting equi prent for
the el evator at the Teakettle Portal of Contestant's No. 24-B
M ne. Upon being notified, the m ne superintendent, mne foreman
and a nunber of others attenpted to extinguish the fire with CO2
firefighting equipnment. At approximately 8 a.m, they called the
| ocal fire department which was 7 niles fromthe mne. It was
estimated, and the basis for the estimati on seens reasonabl e,
that the fire departnment could have arrived at the mne no |ater
than 8:15. They began extinguishing the fire using a 1-1/2-inch
wat er hose, but there is no evidence as to when the firenen
actual ly extinguished the fire. There is evidence, however, that
they had returned to the firehouse by 9:15 a.m At 8:40 a.m,
I nspect or Ni ehenke was inspecting another m ne and was inforned
that the fire at Contestant's Teakettle Portal was being
broadcast on CB radio as well as comercial radio. |nspector
Ni ehenke called his supervisor, M. CGobert, to see if M. Cobert
knew of the fire. M. Cobert did not, but said he would call the
conpany, which he imediately did. M. CGobert called Inspector
Ni ehenke at 8:50 a.m, confirnmed the fact of the fire and
directed himto proceed to the Teakettle Portal. The inspector
arrived at the Teakettle Portal at 9:15 a.m, the approxi mate
time the firenmen returned to their station
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The inspector arrived at the mne while it was bei ng evacuated
and when he reached the penthouse workers were attenpting to
clean the area and restore order. Upon entering the penthouse,
he saw el ectrician Fred Gorm sh cut an electric cable that |ed
froma disconnect switch to a space heater. He told M. CGorm sh
that he was destroying evidence and i nmediately (at 9:30 a.m)
i ssued an order under section 103(k) of the Act which prohibited
further restoration activities. (FN 1)

An acci dent investigation commenced at 9:45 that norning and
lasted 5 days. After the investigation, two citations were
i ssued charging the conpany with failing to imedi ately report an
accident and altering the scene of an accident. The citations
all ege violations of 30 C.F.R [50.10 and 30 C. F. R 0»50. 12,
respectively. (FN 2)

Twel ve situations are defined in 30 C.F. R 050.2(h) as
accidents reportable to MSHA under 30 C. F. R [50.10, supra. Four
of the 12 definitions include a 30-m nute tinme period; two of
those four are relevant to the facts of this case

Subsection (h)(6) defines as an accident: "An unplanned
mne fire not extinguished within 30 m nutes of discovery
* * *" and subsection (h)(11) defines as an accident: "Danmage

to hoisting equi pnent in a shaft or slope which endangers an
i ndi vidual or which interferes with use of the equi pnent for nore
than 30 minutes."

VWhet her the 30-minute tinme period refers to the tinme within
whi ch the above occurrences are to be reported to MSHA or whet her
it refers to a time period which nust el apse before the fires
becone reportabl e accidents was di sputed at the hearing. Both
the i nspector and his supervisor were of the opinion that the
30-minute period referred to the tine within which an acci dent
must be reported, but MSHA deci ded not to charge Barnes & Tucker for
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failing to report a subsection (h)(6) accident as they were
unable to determ ne how long the fire lasted (Tr. 150).(FN. 3) M
interpretation is that, contrary to the Governnent's testinony,
30 minutes nmust el apse before the accidents defined in
subsections (h)(6) and (h)(11) becone reportable.

Section 50.10 states that if an accident occurs "an operator
shal |l imedi ately contact the MSHA district or subdistrict office
* * * " The regulations do not say what is neant by the words
"imredi ately contact" but certainly in the case of an injury NMSHA
woul d not expect a miner or a supervisor to run for a tel ephone
rather than give aid to an injured mner. It seens that
reasonabl e pronptness is what shoul d be expected of the mne
operator. But in the case of those accidents which only becone
reportable if they last a certain length of tine, the "reasonabl e
pronpt ness” tinme period cannot be expected to start until after
the tine period has passed. There is no accident to report unti
after the tinme has el apsed.

During the course of the firefighting effort by the fire
departnment, the electrical hoist machi nery was soaked and there
was testinmony that it should not have been operated without
having first been cleaned and dried. The machi nes were not

damaged in any way by the fire itself. It is inpossible to
determ ne exactly when the firemen sprayed the hoisting
equi prent. I nasnmuch as the firemen probably did not arrive at

the mne until 8:15 a.m and the damage was done sonetine after
that, and inasnuch as MSHA was notified of the accident at 8:45
a.m there is no way that 30 m nutes could have passed (even if
that were the correct rule, which it is not) between the tinme the
hoi sts were damaged and MSHA was notified of the accident. NMSHA
has thus failed to establish that the conpany violated 30 C.F. R
050. 10 and the citation alleging such a violation is vacated

The al l egation that the m ne operator altered the accident
site prior to conpletion of the investigation presents a nore
difficult problem The inspector's description of the physica
| ayout of the penthouse is at variance with the photographic
evi dence and testinmony presented by the Contestant. The
i nspector testified that the wire which he saw the electrician
cut extended fromthe heater to a breaker swi tch which was in the
open position. The electrician, however, testified that he had
renoved the breaker switch before the inspector arrived. The
electrician also testified that in cutting the wire he thought he
was elimnating an i mm nent danger, but obviously if the breaker
switch had al ready been renmoved no power could reach the line he
severed, and thus there was no i nm nent danger. There was al so
the fact that M. Dol ges, an electrician, renoved a burned wire
fromone of the three boxes on the penthouse wall but refused to
tell the inspector about that when he was questioned. It was
this mssing wire which apparently led the inspector and the rest
of the investigation teamto suspect devious acts on the operator's
part. | suspect that no citations would have been issued if
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M. Dol ges had testified during the investigation. But all of
these matters beconme uninportant if the danage to the hoisting
equi prent was not a reportable accident, because if it was not,
there was no duty to maintain the accident scene in an unaltered
state.

In ny opinion, MSHA has failed to establish that the damage
to the hoisting equiprment was a reportable accident. Qis
El evat or Company enpl oyees informed the Contestant that the hoi st
could be run imedi ately wi thout further maintenance, but they
could not guarantee further danage woul d not be done. In
addition, there is no way to know how long it woul d have taken
the operator to blow the nmotors dry and resume operation since
the inspector halted the restorati on operations by issuing his
section 103(k) order. The order was issued at 9:30 a.m but as
stated before, it is unknown when and to what extent the hoi st
machi nery was damaged by the firenen's water. And al though the
i nspector stated that he issued his 103(k) order at 9:30 a.m, he
al so stated that when he earlier accused M. Corm sh of
destroyi ng evidence, M. Gornish ceased further restoration
operations. | hold that MSHA has failed to carry its burden of
showi ng that this was a reportable accident. | further hold that
there was no devious intent on the operator's part to hide any
phase of this accident, but that it was nmerely trying to restore
t he penthouse to operating condition and thus protect its
equi prent from what ever deleterious effect mght result from
letting the hoist stay wet.

Citation Nos. 848844 and 848845 are vacated, and al
proposed findings not included above are rejected.

Charles C. More, Jr.
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 There is an inplication in the inspector's testi nony and
in the Governnent's brief that the issuance of a 103(k) order is
the proper way to preserve evidence. Wile this may be true if
the preservation of evidence also insures "the safety of any
person in the * * * mne," preservation of evidence alone wll
not justify such an order. FEastern Associated Coal Co. HOPE
75-699; 2 FMSHRC 2467 (Septenber 2, 1980).

~FOOTNOTE_TWD
2 Section 50.10 states:

"If an accident occurs, an operator shall immediately
contact the MSHA District or Subdistrict Ofice having
jurisdiction over its mne. If an operator cannot contact the
appropriate MSHA District or Subdistrict Ofice it shal
i medi ately contact the MSHA Headquarters O fice in Washi ngton
D.C., by tel ephone, toll free at (202) 783-5582."



Section 50.12 states:

"Unl ess granted perm ssion by a MSHA District Manager
or Subdistrict Manager, no operator may alter an accident site or
an accident related area until conpletion of all investigations
pertaining to the accident except to the extent necessary to
rescue or recover an individual, prevent or elimnate an inmm nent
danger, or prevent destruction of mning equipnent.”

~FOOTNOTE_THREE

3 The Secretary's brief appears to argue to the contrary,
but it is clear that the citation was for failure to report the
damage to the hoisting equi prent rather than the fire itself.



