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Bef or e: Judge Koutras
Statement of the Case

This proceeding was initiated by the petitioner against the
respondent through the filing of a petition for assessnent of
civil penalties pursuant to section 110(a) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. [820(a), proposing
penalties for 12 alleged violations of certain nmandatory safety
st andards promul gated pursuant to the Act. A hearing was held in
Sandusky, Ohio, during the termJuly 29-30, 1980, and the parties
appeared and participated therein. Although given an opportunity
to file posthearing proposed findings and concl usi ons, the
parties opted to waive such filings and none were filed. However,
| have considered the argunents advanced by the parties in
support of their respective cases during the course of the
hearing in this matter

| ssues

The issues presented in this proceeding are: (1) whether
respondent has violated the provisions of the Act and
i npl enenting regulations as alleged in the petition for
assessnent of civil penalties, and, if so, (2) the appropriate
civil penalties that shoul d be assessed agai nst the respondent
for the alleged violations based upon the criteria set forth in
section 110(i) of the Act.
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In determ ning the amount of civil penalty assessnents,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator charged, (3) whether the operator was negligent;
(4) the effect on the operator's ability to continue in business,
(5) the gravity of the violations, and (6) the denonstrated good
faith of the operator in attenpting to achieve rapid conpliance
after notification of the violations.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Di scussi on
Sti pul ations
The parties stipulated to the foll ow ng:
1. Respondent has no prior history of violations under the Act.

2. Any penalty assessnents made by nme in this proceeding
wi Il not adversely affect the respondent's ability to remain in business.

3. The parties agreed to the authenticity and adm ssibility of
all hearing exhibits, agreed that the inspector who issued the citations
was acting within the scope of his authority as an MSHA inspector, and
that he cited the alleged viol ati ons upon inspection of the mne

4. Respondent is a small mne operator
Prelim nary Procedural Matter

The petition for assessnment of civil penalties filed in this
proceedi ng states that "a copy of each citation and/or order for
which a civil penalty is sought is attached hereto,” and it al so
asserts that MSHA seeks penalty assessnents "for each all eged
violation set forth in attached Exhibit A" Exhibit Ais an NMSHA
proposed assessnent formwhich contains an item zed listing of 12
citations issued on May 4, 1978, and the citations are identified
nunerically as Gtation Nos. 359236 through 359247. Citation Nos.
359236 t hrough 359240 are listed as section 104(a) citations al
of which are shown as issued on May 4, 1978. The remaini ng
listed citations, Nos. 359241 through 359247 are all identified
as section 104(b) orders of withdrawal, and they too are shown as
being i ssued on May 4, 1978. However, copies of the 12 citations
and seven additional orders nunbered 359248 through 359254, dated
May 16, 1978, were included as part of MSHA' s civil penalty petitions.
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The Conmission's current rules, 29 CF. R [2700.27(c), effective
June 29, 1979, as well as the rule in effect at the tine of
MSHA' s petitions were filed, 29 C.F. R [2700.24(b), require the
Secretary to list the cited violations for which civil penalties
are sought, and require that they be identified by nunber and
date and the section of the Act or regul ation allegedly violated.

In view of the apparent discrepancy and error in the listing
and identification of seven of the 104(a) citations as 104(b)
orders, and the om ssion of the orders fromthe item zed |isting,
MSHA' s counsel was requested to clarify the matter so as to
precl ude any confusion as to the citations for which penalty
assessnments were bei ng sought by the Secretary. Counsel stated
that the item zed listing included as an exhibit to MSHA' s
petition resulted froman apparent conputer error, that MSHA is
seeking civil penalty assessments only for the 12 section 104(a)
citations listed and included as attachments to the petition, and
that the 104(b) orders included as attachnments to the petition
are relevant only to the extent that they reflect a | ack of good
faith conpliance with respect to the asserted failure by the
respondent to timnmely abate the seven citations to which they
relate, and that the orders are relevant and material to this
i ssue and should be considered in the assessnent of any civil
penalties for these citations (Tr. 20-21, 188-190).

In view of counsel's explanation and clarification, the
parties were inforned that | would consider MSHA' s petition for
assessnment of civil penalties as a petition for assessnent of
penalties for the 12 cited 104(a) citations, and that the 104(b)
orders were rel evant for purposes of establishing any all eged
| ack of good faith conpliance. Further, | denied respondent's
nmotion to dismss the seven citations erroneously identified as
104(b) orders on the ground that MSHA is free to amend its
pl eadings to conformto the evidence, that respondent has not
been prejudi ced since any civil penalty assessnments woul d be
| evied by ne de novo on the basis of the record adduced at the
hearing, and that | considered the asserted conputer error to be
technical in nature (Tr. 23).

Testinmony and Evi dence Adduced by the Petitioner

Citation No. 359236 cites a violation of section 109(a) of
the Act and states as follows: "An office sign was not posted on
the office.”

MSHA i nspector Edward C oud confirmed that he issued the
citation in question (Exh. P-1) after observing that a trailer on
the m ne prem ses used as the nmine office had no sign posted
identifying it as an office. He had previously inspected the
m ne under the Metal and Non-Metal Mne Act and believed that it
was the sane trailer. M ne managenent acconpani ed himon the
i nspection and he always affords a mne representative an
opportunity to acconpany him although small operators often
choose not to because they would have to cl ose the operation
down. The trailer was the only structure which appeared to be an
of fice, although there is a maintenance shop, a mll, and other



structures on the premises. The trailer was parked by the weigh
scal es, a secretary worked there, and it is the first structure
that one encounters after driving on the mne property.
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I nspector Coud stated that the respondent was negligent because
he had previously visited the mine in April 1978, to explain
MSHA' s assessnent procedures and to deliver copies of the new Act
to m ne managenent. He did not consider the violation to be
serious and respondent abated the violation in good faith by
purchasing and installing a sign designating the trailer as the
m ne office (Tr. 37-45).

On cross-exam nation, M. Cdoud confirned that his
i nspection of May 4, 1978, was the first one at the nine under
the new Act and he confirmed his previous "courtesy visit" of
April to explain the new |law to nm ne nmanagenment. He confirnmed
his belief that the trailer he observed on May 4 was the sane one
whi ch he previously observed but he could not state whether it
had just recently been brought to the mne

Citation No. 359237 cites a violation of section 109(a) of
the Act and states as follows: "A bulletin board was not
provided for the office.”

I nspector Coud confirmed that he issued the citation (Exh.
P-4) after he found that there was no bulletin board in the nine
of fice. He observed no notices or copies of the regul ations
posted, and none of the interior trailer walls were designated or
indicated to be a bulletin board. Since section 109(a) of the
Act required a bulletin board and he observed none, he issued the
citation. He believed the respondent was negligent because m ne
managenent had a copy of the Act. He considered the violation to
be nonserious and abat enent was achieved in good faith by the
purchase and installation of a bulletin board (Tr. 74-77).

On cross-exam nation, M. Coud indicated that he recalled
maki ng an inquiry about the bulletin board and that Conpany
President Wnkel confirned the |ack of a bulletin board. M.
Coud also indicated that if any portion of the mne office wall
had been specifically designated or segregated as a bulletin
board, with the required notices posted, he would not have issued
the citation (Tr. 81-88).

Citation No. 359238 cites a violation of 30 CF. R [56.11-1
and states: "A safe neans of access was not provided fromthe
el evated wei gh scales to the el evated doorway at the east end of
the office.”

Citation No. 359239 cites a violation of 30 CF. R [56.11-1
and states: "A safe neans of access was not provided fromthe
el evated wei gh scales to the el evated doorway at the west end of
the office.”

I nspector Coud confirmed that he issued the citation (Exh.
P-7) after determ ning that a safe means of access was not
provided fromthe el evated wei gh scales to the el evated entrance
door at the east end of the trailer office. The trailer was
| ocated adj acent to the weigh scales and both the trailer and
scal es were both approximately 4 feet off the ground and the
di stance between the two was approximately 3 feet. The only



means of access fromthe scales to the door was by junping or
st eppi ng across the 3-foot opening and the secretary working in
the office advised himshe had to junp across
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fromthe scales to the door opening. He al so indicated that he
decided not to junp across to enter the office, but instead went
to the rear of the trailer and clinbed up one of the two door
entrances to enter the office. He considered the operator to be
negl i gent and considered the violation to be very serious because
someone could be seriously injured if they were to fall through
t he openi ng and down the 4-foot el evated area. However, he was
not aware that anyone had been injured by falling off. Abatenent
was achieved tinmely by the installation of a corrugated netal
access way which was 3 feet wide and 4 feet | ong and he believed
t he respondent provided a nore than adequate safe access (Tr.
54-71, 89-94).

On cross-exanm nation, Inspector Coud stated that at | east
three enpl oyees were on the prem ses on the day of his
i nspection, but he could not state with any certainty how
frequently persons traveled the area fromthe scales to the
trailer where no safe access was provided. At ny request, he
drew a sketch of the area (Exh. ALJ-1), and indicated that the
normal route of traffic to the trailer office was fromthe
parki ng area, across the weigh scales, and directly into the
trailer through the doors. The rear doors were | ocated around
and behind the trailer down an enbanknment, and he did not believe
that those doors were used as a regul ar neans of access to the
trailer (Tr. 99-114).

Wth respect to Citation No. 359239 (Exh. P-11), Inspector
Cloud confirned that he issued it as a separate citation because
a safe neans of access was not provided fromthe weigh scales to
the trailer office doorway at the west end of the trailer and the
parties stipulated that his testinony regarding this citation
would in all respects be the sane as that given for Ctation No.
359238 (Tr. 114-117).

Citation No. 359240 cites a violation of 30 C F.R [56.9-87
and states: "The 988 Caterpillar front-end | oader was not
equi pped with an automatic, audible backup alarm™

I nspector Coud confirmed that he issued the citation (Exh.
P-13) after observing the 988 Caterpillar front-end | oader
operating in forward and reverse while hauling materials fromthe
muck pile, and when it operated in reverse no al arm sounded. The
machi ne operator advised himthat a backup al arm had been
installed on the rear wheel but had been knocked off. Upon
i nspection of the wheel, M. Coud observed no alarminstalled
and he could not determ ne whether one had been installed. He
was aware that an alarm had been installed on the | oader in the
past since he had previously cited the | oader under the Metal and
Non- Metal M ne Act and abatenent was achieved by installing a
backup alarm The | oader was a piece of heavy-duty nobile
equi prent, and since he observed no one serving as an observer, a
backup al arm was required. The |oader was the only piece of
equi prent operating in the pit area and he determ ned that the
view to the rear was obstructed because of the fact that the
machi ne engine is | ocated behind the operator's cab, and while
the operator can see to the rear right and left, the view



directly behind himis obstructed by the engine. He did not sit
in the operator's seat, did not |ook to the rear fromthe seat,
but did
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climb up the | adder and | ooked in the cab to determ ne whether a
fire extingui sher and seat belts were install ed.

M. Coud stated that he observed no one in the vicinity of
t he | oader, and he and conpany president John Wkel were the only
ones present in addition to the | oader operator. However, nine
enpl oyees, such as the m |l and crusher operator, and state and
Federal m ne inspectors, would have occasion to be in the area
where the | oader operated and woul d be exposed to a hazard of
bei ng run over by the loader. He believed the respondent was
negl i gent and he considered the violation to be serious since
anyone to the rear of the | oader would not be aware that it was
backi ng up w thout an al arm sounding. The |oader is used to | oad
materials fromthe pit to the crusher and is al so used to nove
linestone materials around the area. Abatenent was tinely
achieved in good faith by the installation of a backup alarm (Tr.
120-132).

On cross-exam nation, Inspector Coud confirmed that the
| oader was in operation when he observed it and he indicated that
the operator's seat is located in a cab which is |located in front
of the machine's engine. He could not recall the precise seat
| ocation and indicated that the cab | adder is approximtely 6
feet high and that the | oader is approximately 15 feet |ong.
Based on his know edge of such front-end | oaders where the engi ne
i s mounted behind the operator's seat and cab, it was his belief
that they all have obstructed views to the rear and he would cite
themall for the lack of backup alarms (Tr. 133-139).

Citation No. 359241 cites a violation of 30 CF. R [56.14-1
and states: "The flywheel on the secondary crusher was not
guarded. "

I nspector Coud confirmed that he issued the citation in
qguestion (Exh. P-17) after observing that the crusher flywhee
was unguarded. The rotating flywheel was approximately 4 feet in
di aneter and sone 6 inches wide. It was |located sone 5 feet off
t he ground but was near a pathway where persons normal ly wal ked
by while going to and from plant |ocations. The violation was
serious because one could get their armor clothing caught in the
unguar ded novi ng flywheel and serious injuries could result.
I nspect or O oud observed no evidence or indications that
mai nt enance was being perforned on the flywheel (Tr. 160-170).

Regardi ng the abatenent, Inspector Cloud stated that a guard
was installed over the entire flywheel to abate the citation
However, he indicated that the respondent did not initially abate
the condition within the tine given and that M. Wkel told him
that he was too busy to guard the flywheel, and that the plant
was down for maintenance and testing. However, he observed a
muck pile at the end of the conveyor belt which led himto
bel i eve that material was noved on the belt and that the plant
was in production. Inspector Cloud stated that he did not believe
that the respondent acted in good faith because he had to issue a
wi t hdrawal order to gain conpliance. He also indicated that when
he returned to the mne on May 25, 1978, respondent had shut the



pl ant down and he could not recall whether the flywheel guard was in
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pl ace at that time, and he was not certain as to whether the
citation was in fact ever abated (Tr. 174-182).

I nspector O oud described the secondary crusher as a
"portable plant"™ which is | ocated on a flatbed nmounted on wheel s,
and it can readily be noved around. He stated that his "rule of
thunb" in citing guarding violations is that if an unguarded
location is within 7 feet of one's reach, he requires a guard to
be installed. He could not confirmthat the pathway by the
secondary crusher is in fact a normal travelway, but he was
concerned that a nmaintenance man or el ectrician may have cone in
contact with the unguarded flywheel. He conceded that the
crusher was accessible only fromone side and al so indicated that
anyone wal ki ng on the platform above the flywheel would not be
exposed to a hazard since he would be above it (Tr. 200-206).

Citation No. 359242 cites a violation of 30 C F.R [56.11-2
and states: "The handrail on the el evated wal kway at the
secondary crusher was not in good repair."

I nspector Coud confirmed that he issued the citation in
guestion on May 4, 1978, after observing that a section of the
handrai|l around the el evated wal kway on the secondary crusher was
m ssing and broken. The defective rail was approximately 10 feet
| ong and was constructed out of pipe. The rail was sone 15 to 18
feet off the ground and the wal kway led to a work pl atform around
the crusher (Tr. 4-9, July 30, 1980).

I nspector Coud indicated that he gave the respondent a week
to abate the citation, and when he returned to the m ne on My
16, the condition was not corrected and he was forced to issue a
wi t hdrawal order after the respondent advised himthat he was
"too busy" to correct the condition. The condition was corrected
by May 25 after the respondent wel ded the broken pipe back in
pl ace and the citation was termnated at that tinme (Exh. P-20).

M. Coud identified the defective portion of the handrai
as a broken weld and indicated that the plant was in operation on
May 4, but was not certain that it was on May 16. The work area
i n question was a conbi ned wal kway and work platform and while
it was inprobable that anyone could fall off the area, five
enpl oyees and a mai nt enance man woul d have occasion to be in the
area cited (Tr. 14-18, July 30, 1980).

Citation No. 359243 cites a violation of 30 CF. R [56.11-1
and states: "The first section of the |adderway to the prinmary
crusher was missing."

Inspector Cloud testified that he issued the citation on My
4 (Exh. P-23) after finding that the first section of the
| adderway | eading to the primary crusher was mssing. 1In fact,
he indicated that the bottom 4-foot section of the |adder had no
concrete bl ocks in place or other neans to allow an enpl oyee to
readily step up and gain access to the working place on the
crusher. The top of the |adder is affixed to the crusher
pl atform and the bottom portion fromground | evel upward was



m ssing, thereby making it
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very difficult for the crusher operator to clinb up on the
crusher platformto reach his work station (Tr. 61-64, July 30,
1980) .

I nspector Coud stated that when he returned to the m ne on
May 16, the condition had not been corrected and this pronpted
the i ssuance of a withdrawal order. M. Coud again stated that
t he respondent advised himhe did not have tine to abate the
condition. However, when he returned to the m ne on May 25, the
m ssing section of |adder had been wel ded in place and the
citation was accordingly ternmnated at that tine (Tr. 64-66, July
30, 1980).

Citation No. 359244 cites a violation of 30 CF.R O
56.11-12 and states: "An inside handrail was not provided on the
el evat ed wal kway around the primary crusher."

I nspector Coud confirmed that he issued the citation in
guestion on May 4, 1978, after observing that there was no inside
handrail along the el evated wal kway around the primary crusher
Such a rail was required so as to prevent an enpl oyee from
falling into the crusher opening. The wal kway, or platform is
at the sane level as the entrance to the crusher shanty. M.
Coud fixed May 11 as the abatenment tine but when he returned on
May 16, the rail had not been installed and an order of
wi t hdrawal was issued. Abatenent was finally achi eved on August
17, when the respondent installed a 6-foot handrail constructed
out of pipe material. Respondent's excuse for not abating the
condition within the time initially fixed was that he was "too
busy." Inspector Coud indicated that simlar crushers have been
guarded by handrails and the probability of the crusher operator
falling into the crusher was inprobable (Tr. 67-74, July 30,
1980) .

Citation No. 359245 cites a violation of 30 CF. R 0O
56.11-12 and states: "An inside handrail or barrier was not
provi ded on the inside of the elevated operator's platformon the
primary crusher."

I nspector Coud confirmed that he issued the citation on My
4, 1978, after discovering that one side of the operator's shanty
on the primary crusher was open and exposed on the |left end
| ooking frominside the shanty out toward the crusher. The open
end did not contain a barrier or protection of any kind to
prevent the crusher operator fromfalling through the opening
some 15 to 18 feet to the ground. The condition was not abated
within the tine fixed, and M. Coud had to issue a wthdrawal
order to gain conpliance (Tr. 74-82, July 30, 1980).

Citation No. 359246 cites a violation of 30 CF. R [56.14-1
and states: "The V-belts on the drive notor at the primry
crusher were not guarded.”

I nspector Coud confirmed that he issued the citation on My
4 after observing that the three-fourths-inch V-belt |ocated on
the drive notor of the primary crusher was not guarded. The belt



was approximately 4 feet |ong and was sone 3 feet fromthe

crusher |adder. He believed that anyone on the ground or on the

| adder woul d be exposed to a hazard fromthe unguarded belt in
guestion and the hazards included the possibility of someone being
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struck or grabbed by the whipping action of the belt in the event
it broke or being caught in the belt pinch point. He indicated,
however, that one would have to deliberately stick his hand into
the pinch point in order to be injured. He did not know whet her
mai nt enance was being perforned on the drive nmotor on the day of
the inspection. The citation was abated on August 17, when the
respondent installed a netal guard around the entire V-belt
location (Tr. 107-121, July 30, 1980).

Citation No. 359247 cites a violation of 30 CF. R [56.14-1
and states: "The head pulley on the No. 2 belt conveyor was not
guarded. "

I nspector Coud stated that he issued the guarding citation
in question after discovering that the head pulley on the No. 2
conveyor belt was not guarded. The pulley was sonme 2 feet off
the ground and he believed that the plant operator or maintenance
man could cone in contact with the pulley pinch point by wal king
near it. There was no barrier or fence to keep people away from
the pulley and the wet surface area around it presented a hazard
si nce sonmeone coul d have slipped and fallen into the exposed
pi nch point. He believed the operator was negligent. The
condition was not abated on May 16, and he issued a w thdrawal
order, but subsequently terminated it on May 25 when a guard was
installed. M. Coud conceded that there was no regularly
visible traveled path for enployees to walk on near the pulley in
question (Tr. 129-146, July 30, 1980).

Respondent' s Testi nony and Evi dence

Dean Wkel, respondent’'s secretary-treasurer, testified that
the mine office was located in a trailer which had been noved to
its location about a week or so before the inspection conducted
by Inspector Cloud. Regarding the bulletin board citation, M.
Wkel testified that he had ordered a board 2 weeks after the new
law went into effect and that it was stored in the office when
the i nspector conducted his inspection. Due to the fact that he
was in the process of noving into the trailer he had not nounted
the board on the office wall was required by the inspector
Noti ces were posted on the wall of the trailer and he pointed the
bulletin board out to M. Cloud. Wth regard to the mne office
sign, M. Wkel stated that he was not aware of the fact that one
was required, although he confirnmed the fact that M. Coud did
give hima copy of the law during a previous mne visit.

Regardi ng the safe nmeans of access citations at the weigh
scales, M. Wkel confirned that the distances an enpl oyee woul d
have to stride fromthe scales to the office entrances at both of
the cited locations were the sane, and he believed they were
somewhat | ess than a stride. Abatenent was achi eved by pl aci ng
boards across the open gaps, supported by cenent blocks. He
bel i eved the open gaps were less than 2 feet, and while he did
not believe that the cited conditions presented a hazard, he
conceded that it was possible that sonmeone attenpting to stride
fromthe scales to the entrance of the office could have fallen
and injured a | eg.
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Regardi ng the backup alarmcitation, M. Wkel described the
di mensi ons of the | oader in question and stated that it was
equi pped with a rearview mrror, and since the operator's seat
was el evated approximately a foot and a half higher than the
rear-nounted engi ne, he believed that the operator could see
anyone directly to the rear of the nachine through the rearview
mrror. He also indicated that no one would be to the rear of
the machine during its normal operation and that "no one in his
right mnd" would approach it fromthe rear while it was in
operation.

M. Wkel described the di nensions of the | oader in question
as 11 feet wide, 12 feet high and some 30 feet |long. The backup
alarmin question was nounted on the rear wheel of the | oader
and he stated that the inspector insisted that it be maintained
at that location and that he was not really concerned wth
rearview visibility. M. WKkel conceded that the | oader which
was cited was in fact equi pped with an audi bl e backup al arm pri or
to the inspection of May 4, and that it was installed on the |eft
rear wheel. However, he also indicated that |Inspector C oud had
previously cited a violation for the backup alarm not because of
any visibility problem but because of his insistence that an
alarmwas required by law (Tr. 230-233).

M. Wkel did not dispute the fact that the flywheel on the
secondary crusher was unguarded. However, he indicated that
during the periods May 4, 16, and 25, 1978, the plant was not in
full production and was in fact closed down. He identified
Exhibit R-5 as a photograph of the flywheel in question and
confirmed the fact that anyone wal ki ng by the flywheel |ocation
woul d have to walk around it to avoid it, and stated that while
the crusher was not in full production, it was operated at tines
for testing and he did not believe that the flywheel had to be
guarded while the plant was not in full production because no one
woul d be around it. He indicated that he advised the inspector
on May 4 that he was testing the crusher equi pnent to ascertain
whet her it was operating properly and al so advi sed the inspector
that he was not in full production. Enployees were instructed to
stay clear of the flywheel.

M. Wkel stated that he shut the plant down after receiving
the 12 citations in question and that five were abated
i medi ately. Since he was involved in the abatenent of the five
citations fromMay 4 to the 16th, and the plant was down, he
could not work on abating the remai ning seven. He did not intend
to use the crusher until all of the citations were abated, and
while he denied telling M. Coud that he was "too busy" to abate
the seven citations, it was possible that this was in fact the
case. He was attenpting to reopen the plant, while at the sane
time operating a bl acktop business, and nost of his work was
directed to that business. He indicated that during May 1978, he
was only produci ng, 25,000 tons of |inestone annually, operating
some 50 days a year, and that he did not operate on a full 5-day
weekl y schedul e.

Regardi ng the handrail on the secondary crusher wal kway, M.



Wkel testified that the wal kway was not in use and that a chain
was installed across it to prevent anyone fromentering it. He
abated the citation by renoving the
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handrail and the wal kway. He conceded that soneone could craw
under the chain but that they could not step over it.

Wth respect to the primary crusher |adder citation, M.
W kel conceded that the distance fromthe ground to the first
rung of the | adder was some 30 inches. He also indicated that
the crusher itself was a foot higher off the ground than its
tires and that he abated the condition by adding two additiona
steps which then neasured 16 inches to the ground and he took the
tires off the crusher and supported it by blocks. The condition
cited resulted fromthe crusher being initially higher off the
ground than its usual and normal elevation

Regardi ng the lack of an inside handrail on the wal kway
around the primary crusher, M. Wkel stated that the crusher
operator normally stays in the shanty while the crusher is in
operation, |eaves the shanty only to turn the crusher on or off,
and he does not use the platform Regarding the |lack of a
barrier or a railing on the operator's platform he indicated
that at one tine it was protected by wooden two-by-fours and
wi ndows but that the wi ndows were broken out by vandals. M.
Wkel indicated that after the order of May 25 was issued, the
condition was abated by his physically cutting off the wal kway,
and that since the wal kway no | onger was in existence, the
i nspector abated the original citation (Tr. 280).

On cross-exam nation, M. Wkel testified as to the efforts
made by himto abate all of the citations issued by Inspector
Coud. He confirned that he intended to "go down the list" of
all citations and to nmake corrections as materials were received
for this purpose. He also alluded to the fact that "we were very
busy at the tinme" and that materials required for abatenment were
often received before abatenent work could begin (Tr. 286). He
conceded that he had copies of the regul ations available to him
but had never read them "cover to cover"™ (Tr. 288). He
identified a photograph of the | adderway with the m ssing rungs
(Exh., R-8), and testified as to his abatenment efforts to correct
the citation (Tr. 289-295).

M. Wkel identified Exhibit R 9 as a photograph of the
V-belt pulley citation, and he indicated that the | ocation of the
cited belt is some 7 feet fromwhere the man shown on the | adder
is located. 1In the event the belt broke, he did not believe that
the belt would reach the man on the | adder because the belt turns
at a slow speed (Tr. 300). He conceded that no tinme was spent on
abating this citation during the period May 4 and 16 (Tr. 300).

Wth regard to the citation concerning the all eged unguarded

head pulley on the No. 2 belt conveyor, M. WKkel identified

Exhi bit R 10 as a photograph of the cited pulley location. He
testified that a screening plant was |ocated i nmedi ately above
the pulley location, that no one is required to be under the
plant, and that a person would have to crawl under the plant to
reach the pulley location which was cited and that no one woul d
do this (Tr. 312-315).
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M. Wkel conceded that he probably nade the statenment that he
"was too busy" to abate the unguarded pulley citation, but he
believed that it was inpossible for anyone to slip and fall into
the pulley and that a person would have to nake a deliberate
effort to get caught in the pulley because the screening plant
pretty much conpletely enclosed the pulley area and in effect
served as a guard (Tr. 316-317). The area beneath the pulley was
exposed for approximately a foot, but sonmeone would have to
deliberately reach under the area to get caught in the pulley
(Tr. 317, 321).

Fi ndi ngs and Concl usi ons
Ruling on Order to Show Cause

On April 5, 1979, Chief Judge Broderick issued an order
directing the respondent to show cause why it should not be
defaulted for failure to file an answer to the petitioner's
petition for assessnment of civil penalties. By letter filed
April 30, 1979, respondent's counsel answered the show cause
order and expl ai ned the circunstances surrounding the failure by
the respondent to respond to the petition. At the hearing, the
parties were afforded an opportunity to comrent further on the
show cause order, and petitioner's counsel did not object to ny
ruling that the answer filed on April 30, 1979, satisfied Judge
Broderi ck' s show cause order and that respondent should not be
defaulted (Tr. 5-8).

Juri sdiction

Duri ng opening statenents, counsel for the parties raised an
i ssue concerning MSHA' s enforcenent jurisdiction over the
respondent's mning operation. Respondent's counsel was
unwilling to stipulate as to the jurisdiction, and | reserved ny
ruling on this question pending the conpletion of the testinony
and the filing of posthearing proposed findings and concl usi ons.
Al t hough given an opportunity to file additional witten
argunents and briefs, the parties declined to do so.
Accordingly, ny ruling on the jurisdictional question will be
made on the basis of the present record.

The record reflects that MSHA's petition for assessnent of
civil penalties was filed on Novenber 1, 1978, pursuant to the
t hen-applicable InterimRules of the Commssion, 29 CF.R [
2700.24. The rules, which becane effective March 10, 1978, 43
Fed. Reg. 10320, did not require an allegation of jurisdiction by
MSHA as part of its initial pleadings. However, the current
rul es, which becanme effective on June 29, 1979, 44 Fed. Reg.
38226, do require a jurisdictional statenment as part of the
proposal for assessment of civil penalties, and respondent is
specifically required to file any denial of jurisdiction, 29
C.F.R [02700.5(a). Since the petition in this case conplied with
the applicable rules of the Commission at the tinme of filing, I
conclude that the failure to include a statenment concerning
jurisdiction did not render the petition procedurally defective.



Inspector Coud testified that upon the effective date of
the Act, he visited several mne operators sonetinme prior to May
4, 1978, including the



~147

respondent, for the purpose of explaining the assessnent program
and ot her provisions of the aw. He also indicated that
respondent's mining operation had been previously inspected and
regul ated under the Metal and Nonnmetal M ne Act, and that he
personal ly had inspected the facility on four occasions prior to
his May 4th inspection (Tr.38-39). He stated that he gave all
operators within his area of jurisdiction copies of the new Act
during these courtesy visits and explained the lawto them (Tr.
67-69).

M. Coud also testified as to the scope of respondent's
m ni ng operation, and he stated that approxi mately four enpl oyees
were engaged in activities falling within respondent’'s m ning
operations over which he had jurisdiction. He indicated that the
m ne consisted of a quarry, a maintenance shop, an office
trailer, and a scale house. He observed |inestone being mned at
the quarry pit area, and it was transported by a front-end | oader
to the crusher during the time of his inspection. He also
observed ot her equi pnent such as a shovel and truck operating
around the pit area, observed materials being noved al ong
respondent's plant belt system and generally described the
operations which were taking place. He also alluded to a
"bl ackt op” operation being conducted by the respondent on the
prem ses which did not fall w thin MSHA' s enforcenent
jurisdiction, however, the quarry pit, plant, and crushing
operation did fall within his area of jurisdiction (Tr. 70-73,
81, 123, 133, 147-148, 174-176).

John Wkel, president, Erie Blacktop, Inc., testified that
his conpany is a fam|y-owned corporation, and that the mne
consi sts of sone 20 acres enploying a total of 20 enpl oyees, nost
of whom are involved in activities connected with his bl acktop
operations. The |inmestone mning operation was operational "once
inawhile in 1978," and since April of 1980, the crusher has not
been operational. Mst of the mined |linestone is sold to the
Cor ps of Engineers for use in shore-erosion projects, and this
entails the blasting of |arge bl ocks of |linmestone. The remnaining
stone is crushed and sold for driveways and roadways. It is also
used for blacktop driveway projects as well as a base for
roadways and driveways. Hi s conpany delivers nost of the
materials, and while he denied that any of the mined materi al
crosses state lines, he conceded that the Corps of Engineers used
his products for erosion projects along the coast |ines of the
State of Chio, and that he uses the tel ephone as part of his
m ni ng operations (Tr. 44-46, July 30, 1980). He estimated his
annual production for the year 1980 to be 100 tons of materials,
under 500 tons for the year 1979, and that 25,000 tons of
[inmestone were mned in the year 1977. The linestone is used to
mai ntai n the shorelines and waterways of Lake Erie, and for
shore-erosion projects (Tr. 47-48, 236-237, July 30, 1980).

M. Wkel also testified that his quarry operation enpl oys
four people, a secretary who handl es the scales and the office
chores, a | oader operator and a plant operator, including hinself
and his father. He confirmed that Inspector C oud had previously
i nspected his quarry prior to the enactnent of the 1977 law. He



al so confirmed the fact that he had engaged i n assessment
conferences in the past with MSHA concerning assessnents for citations
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(Tr. 174-179, July 30, 1980). M. Wkel also confirnmed that his
m ning operation is 5 years old, and that at the tinme of the

i nspection he had been operating for 2 years, and that prior to
the 1977 Act, he had been cited for two or three violations (Tr.
262, July 30, 1980). He also conceded that he had ongoi ng m ning
operations for the years 1976 and 1977 but that the inspector had
never "nailed hinm for any violations (Tr. 263, July 30, 1980).
He al so confirmed that he began mning as early as 1975, but that
the lack of capital and the expense involved in the purchase of a
primary and secondary crusher prevented themfromengaging in a
fullscal e operation at that tinme. He also admtted that "we cut
a few corners and it caught up with us" (Tr. 264, July 30, 1980).

Petitioner's Exhibit P-37 is a mne profile indicating that
the m ne operated on a one-shift, 8-hour a day basis, enploying
four people, and that the operation was an open-pit, single-bench
crushed |inmestone operation, and this information remains unrebutted,
except for M. WKkel's contention that he was operating at | ess than
full production at the time the citations issued.

On the basis of all of the aforenmenti oned evi dence and
testinmony adduced in this proceeding, | amconvinced that at the
time of the inspection and issuance of the citations in question
respondent was operating a mne within the meaning of the Act,
that |limestone was in fact mned, crushed, processed, and sold
commercially, and that it was used by the Corps of Engineers for
certain erosion projects on Lake Erie, as well as for road and
pavi ng projects. Although the inspector conceded that
respondent's bl ackt op busi ness was not subject to MSHA' s
enforcenent jurisdiction, | conclude and find that the open-pit
and quarry-limestone mning operations were in fact mning within
t he nmeani ng of the Act, and that these mning operations
"af fected commerce.” | also take note of the fact that
respondent's mining operations were regul ated by MSHA under the
Met al and Nonnetal M ne Act, and that respondent had never denied
that it was subject to MSHA' s enforcenent jurisdiction. Under
t hese circunstances, | conclude that petitioner has established
by a preponderance of the evidence that respondent's m ning
operations are subject to MSHA' s enforcenent jurisdiction, and
any suggestions to the contrary are rejected.

Fi ndi ngs and Concl usi ons
Fact of Violations
Ctation No. 359236
Section 109(a) of the Act requires that a conspicuous sign
be posted designating the official mne office. The evidence

adduced in this case establishes that such a sign was not posted,
and Respondent has not rebutted this fact. The citation is AFFI RVED
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Citation No. 359237

Section 109(a) of the Act requires that a bulletin board be
at the mne office or |ocated:

[A]t a conspicuous place near an entrance to a nine

and that it be placed in such a manner that orders,
citations, notices and decisions required by |aw or
regul ati ons to be posted, may be posted thereon, and be
easily visible to all persons desiring to read them
and be protected agai nst damage by weat her and agai nst
unaut hori zed renoval .

The testi nony and evi dence establishes that the required
bulletin board was not in fact installed in the mne office at a
conspi cuous place. Although the respondent had purchased a
bulletin board in order to conply with the Act, it was apparently
| ocated on the fl oor against a desk and had not been permanently
installed on the mine office wall so as to readily facilitate the
posting of the required material. |In the circunstances, | find
that a technical violation occurred and the citation is AFFI RVED

Citation Nos. 359238 and 359239

These citations allege violations of section 56.11-1 for the
failure by the respondent to provide a safe neans of access from
both ends of the weighing scales to the trailer which served as
the m ne office. Access could only be gai ned by someone either
junping or taking a broad step fromthe edge of the scales for a
di stance of approximately 3 feet to the entrance doors of the
trailer. The elevated area beneath the openi ng between the scal e
and the door entrances was approximately 4 feet to the ground
bel ow and the inspector was concerned that someone could fal
beneat h the opening while attenpting to step or junp over the
areas in question. Although the trailer had doors to the rear
the inspector did not believe they were used as the regul ar neans
of access to the trailer, and he believed the front doors were
used for this purpose.

Respondent does not dispute the fact that an enpl oyee
attenpting to enter the trailer fromthe scal es area woul d have
to stride over the open space between the scales and the trailer
door, and M. Wkel candidly conceded that someone attenpting to
do this could possibly fall into the exposed area and be i njured.
The standard requires that a safe neans of access be provided to
all working places. Respondent has not rebutted the fact that
the mne office is such a working place, and that the nornmal
nmeans of access was fromthe scales, and | conclude and find that
the trailer office falls within the broad definition of "working
pl ace"” found in definitions section 56.2, and | further find that
petitioner has established the violations by a preponderance of
t he evidence presented in this case. Accordingly, both citations
are AFFI RVED
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Citation No. 359240

The citation here charges the respondent with failing to
equip a front-end | oader with an automati c audi bl e backup al arm
The cited mandatory standard, section 56.9-87, states as follows:

Heavy duty nobil e equi pnent shall be provided with
audi bl e warni ng devices. Wen the operator of such
equi prent has an obstructed viewto the rear, the

equi prent shall have either an automatic reverse signa
al arm whi ch is audi bl e above the surroundi ng noi se

| evel or an observer to signal when it is safe to back

up.

I nspector C oud conceded that he did not sit in the
operator's seat or look to the rear of the cab to determ ne that
the viewto the rear was obstructed (Tr. 137-138). He also
believed that all Mdel 988 Caterpillar front-end | oaders, such
as the one cited, as a class, have obstructed views to the rear
and that his practice is to always cite section 56.9-87 when he
encounters such equi prent w thout a backup alarm He conceded
that he does not, as a matter of practice, or on a case-by-case
basi s, make any i ndependent finding that the viewto the rear is
in fact obstructed (Tr. 138, 159). He also alluded to an MSHA
directive dealing with the requirements for backup al arnms on
front-end | oaders, but it was not produced during the hearing
(Tr. 160). Respondent testified that since the operator's seat on
t he end-1oader in question was el evated above the rear-nounted
engi ne, the operator could observe anyone directly to the rear of
t he machi ne through the rearview mrror. Conceding that the
| oader had previously been cited by the inspector, and that one
was installed to abate that citation, respondent maintained that
the previous citation was not based on visibility problens, but
was based on the inspector's belief that the law required it
anyway (Tr. 230-233).

As | interpret the standard, the first sentence requires
audi bl e war ni ng devi ces on heavy-duty nobile equi prment. The
second sentence requires the installation of an automatic reverse
signal alarmwhich is audible above the surroundi ng noi se | evel
except that none is required when there is an observer present to
signal when it is safe to back up. 1In this case, there is no
evi dence that an observer was present, and the exception does not
apply. Therefore, the question presented is whether petitioner
has established a violation even though the inspector did not
ascertain whether the rear view fromthe end-1oader in question
was in fact obstructed. | think not. | conclude that as a
condition precedent to proving a violation, petitioner mnust
establish that the viewto the rear was in fact obstructed; if it
was not, no automatic reverse alarmwas required.

In this case, it is clear that the citation issued because
the i nspector found no operative backup alarminstalled on the
pi ece of equipnment in question. It is obvious that he was
concerned about the |ack of a backup alarmwhich is normally
affixed to one of the rear wheels of the end-loader and which is



activated automatically when the nachine is placed in reverse
(Tr. 131), and he conceded that had he observed someone acting as
a flagman he
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woul d not have issued the citation (Tr. 123). Since there is no
evi dence that the inspector established that the viewto the rear
was obstructed, | conclude that the petitioner has failed to
establish a violation of the cited standard and the citation is
VACATED.

Citation No. 359241

Wth regard to the lack of a guard on the flywheel of the
secondary crusher, Inspector Cloud initially testified that the
flywheel was sonme 5 feet off the ground and projected out sone 4
to 6 inches fromthe crusher. He also testified that soneone
wal ki ng around the m || building would pass by and under the
unprotected flywheel [ocation and contact the exposed flywheel
(Tr. 164-165). In describing the physical [ayout of the secondary
crusher, he testified that the crusher and flywheel were nounted
on a flatbed with wheels attached to it and that it is a portable
pi ece of equi prent which can be noved to different |ocations.
However, he could not renenber the width of the crusher or how
far the flatbed or wheels extended out fromthe sides of the
flywheel location (Tr. 200-201). When shown a sketch of the
crusher prepared by respondent's w tness (Exh. R1), M. d oud
stated that he could not renenber what it |ooked like (Tr.
201-202) .

In response to questions frompetitioner's counsel regarding
t he physical characteristics of the secondary crusher in
guestion, M. doud could not renmenber whether the flatbed itself
was wi der than the crusher which was nmounted on top of it, and he
could not renenber whether the flywheel itself or any other parts
near it required to be serviced or lubricated (Tr. 216-217). He
did state, however, that the crusher was only accessible from one
side of the flatbed, and while soneone could wal k on the el evated
pl atform on the sane side of the crusher, they would not be
exposed to the flywheel because they woul d be wal ki ng above it
(Tr. 217).

In response to a question fromne as to the theory of citing
the respondent for the all eged unguarded flywheel |ocation
I nspector O oud responded that he uses a "rule of thunmb" rule
foll owed by sone of his fellow inspectors which requires any
unguar ded pi ece of equipment within a 7-foot reach of anyone to
be guarded (Tr. 212). Petitioner's counsel conceded that "if the
evi dence shows that this flywheel recessed 5 feet away fromthe
edge of that flatbed truck, | submt nobody could fall into it"
and "then it wouldn't need to be guarded" (Tr. 228).

In defense of the citation, respondent produced a phot ograph
of the secondary crusher and flywheel |ocation in question (Exh.
R-5). Respondent does not dispute the fact that the flywheel was
not guarded. |Its defense to the citation is based on the fact
t hat someone approachi ng the exposed flywheel would necessarily
have to wal k around it to avoid it because of the extension of
the flatbed wheels. Respondent al so defends on the basis of its
assertion that the plant was not in full production when the
citation issued and respondent did not believe he was required to



guard the flywheel because no one was around it. These defenses
are REJECTED.
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The critical question in this case is whether or not the exposed
flywheel was located in such a position or |ocation as to expose
someone approaching it to injury if he came into contact with it.
Al t hough the inspector could not remenber any of the essential
details necessary to enable himto nmake an inforned judgnent and
apparently applied his "7-foot rule of thumb"” in this case, the
fact is that Photographic Exhibit R 5 clearly shows the exposed
fl ywheel protruding fromthe edge of the crusher. Further, while
it woul d appear that one passing by that |ocation would have to
wal k around the flatbed wheels, the fact is that the flywheel was
exposed to anyone passing by its unguarded | ocation and
respondent's witness Wkel candidly admtted that enpl oyees were

warned to stay clear of it. 1In these circunstances, | am
constrained to find that petitioner has established a violation
in this case and the citation is AFFI RVED. However, | woul d urge

petitioner to reexam ne the practice of inspectors using their
own witten "rules of thunb” and to insure that they fully
docunent all of the circunstances presented in a given case
before automatically concluding that a particul ar piece of
equi prent needs to be guarded.

Citation No. 359242

This citation was issued after the inspector found a portion
of the handrail on an el evated wal kway at the secondary crusher
to be broken and in disrepair. Section 56.11-2 requires that
such areas be maintained in good condition, and, while a handrai
was in fact provided, it was not naintained in good condition
and respondent does not dispute this fact. Respondent's defense
is that the wal kway was not in use and was protected by a chain
across it. However, respondent conceded that someone could craw
under the chain and that it did not prevent anyone from using the
wal kway. | find that petitioner has established a violation and
the citation is AFFI RVED

Citation No. 359243

The testinony of the inspector regarding the m ssing bottom
portions of the | adderway to the secondary crusher supports a
violation of section 56.11-1. The mi ssing portion prevented a
person fromreadily and easily clinbing the | adder and the
m ssing portion was such as to present a possible mshap while
one was attenpting to clinb the | adder. Respondent does not
di spute the fact that at |east 30 inches of the | adder were
mssing, and its defense is based on its abatenent efforts. The
citation is AFFI RMVED

Citation Nos. 359244 and 359245

These citations were issued after the inspector found that
there were no handrails around the el evated primary crusher
wal kway or a barrier inside the open end of a shanty where the
crusher operator was apparently stationed while operating the
crusher. The respondent does not dispute the fact that handrails
were not installed at the |ocations where the inspector believed
t hey shoul d have been, and its defense is based on the assertion



that the operator usually remains in the shanty and only cones
out to turn the crusher on and off. As for the |lack of inside
barriers, respondent asserts that w ndows and wooden fram ng were
previously installed but were destroyed by vandal s.
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Section 56.11-12 requires that travel ways through which nen or
materials may fall shall be protected by railings, barriers, or
covers. It is clear fromthe testinony and evi dence adduced in
this case that the required protective barriers or railings were
not installed so as to protect the crusher operator or others in
the area fromfalling through the open end of the shanty or the
wal kway around the crusher. Although the area inside the shanty
itself is technically not a travelway, the definition of that
termas found in section 56.2 is broad enough to cover the area
i nside the shanty. The inspector testified that he considered
the area a "travelway" even though he described it as a
"platform' because the crusher operator and others wal k back and
forth along the area (Tr. 90). Wile | consider this to be a
rather strained interpretation of the standard, | still believe
that the intent of the protective barrier requirenment is to
prevent soneone from wal king or falling through and over the edge
of the shanty opening, which in fact was a rather snmall and
confined area of approximately 6 feet by 6 feet (Tr. 93). The
citations are AFFI RVED.

Citation No. 359246

The inspector issued this citation after he determ ned that
an unguarded V-belt on the drive notor at the primary crusher was
not guarded. He described the location of the belt as sone 3
feet fromthe crusher | adder, and stated that the belt was sone 4
feet long. H's concern was that someone could becone entangled in
the belt pinch point and that soneone could have been struck by
the belt if it broke.

The cited standard, section 56.14-1, requires that certain
exposed novi ng machi ne parts which may be contacted by persons be
guarded. The inspector's rationale in issuing the citation was
to protect an enployee fromreaching into the exposed pinch
point. 1In this regard, there was nmuch confusion during the
hearing as to the precise location of the cited belt in question
Respondent' s wi tness W kel produced a photograph of the |ocation
of the belt (Exh. R 9) and he was absolutely sure of its
| ocation. On the other hand, Inspector Coud was unsure as to
the location of the belt and could not state that the | ocation
shown in the exhibit was the belt which he cited (Tr. 306-311).
Havi ng vi ewed both w tnesses on the stand during the course of
the hearing, | find respondent's witness Wkel to be a credible
and straightforward witness and find his testinony credible and
accept it in support of the location of the belt in question
Further, after view ng the photograph and review ng the testinony
of the witnesses, | fail to understand how anyone could cone to
t he concl usi on that soneone clinbing the | adder depicted in the
phot ograph could conme in contact with the exposed V-belt in
qguestion. Accordingly, Inspector Coud s reliance on section
56.14-1 is sinply not supportable and the citation is VACATED

Wth regard to the inspector's assertion that someone coul d
be struck by the whipping action of the belt in the event it
broke, aside fromthe fact that | find his testinony in this
regard to be less than credi ble and sheer speculation, if this



was his concern he should have cited the proper standard, nanely,
section 56. 14- 2.
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Citation No. 359247

The inspector cited a violation of section 56.14-1 after
observi ng an unguarded head pulley on the No. 2 belt conveyor.
The cited standard requires that such pulleys which may be
contacted by persons and which may cause injuries to persons be
guarded. In support of the citation, Inspector Coud first
testified that anyone could walk right up to the exposed pulley
and that with | oose clothing on could be pulled into the pinch
point. He also testified that there were no obstructions to
prevent anyone fromreaching the pulley and that maintenance mnen,
sal esnen, and electricians would be in the area and woul d be
exposed to the obvious hazard (Tr. 130-132). However, he could
not recall the specific |location of the pulley, the type of
material nmoved on the belt, and could not recall the particular
crusher where the pulley was located (Tr. 137-138), nor could he
renenber whet her the conveyor had a | ock-out device (Tr. 145).

Respondent's wi tness Wkel identified a photograph (Exh.
R-10) as the conveyor belt cited by the inspector and he stated
that I nspector Cloud was in error when he identified it as a head
pulley. M. WKkel stated that the pulley was in fact the tai
pul l ey and he conceded that it was the | ocation which concerned
the inspector (Tr. 312-313). M. Wkel described the pulley
| ocation and indicated that a screening plant extended beyond the
unguarded pull ey, and stated that soneone would have to craw
under the screening apparatus to reach the pulley (Tr. 314). He
also testified that the pulley was practically totally encl osed
by the screening plant and he believed that it served the
function of a guard since anyone craw i ng under the screening
pl ant woul d have to reach in and under a 1-foot opening to
contact the pulley (Tr. 316-317).

VWhen called in rebuttal, Inspector Coud stated that he
could not recall whether a screening plant was installed at the
pull ey location in question, but he has observed simlar
screening plants attached to pulleys such as the one in question
(Tr. 318). After view ng Photographic Exhibit R-10, Inspector
C oud conceded that one would have to reach under and upward over
the screening plant to contact the pulley, expressed serious
doubt that anyone stunbling or falling near the pulley |ocation
woul d cone in contact with it, and indicated that no one would
have any reason to be near the pulley location (Tr. 323).

Upon careful review and exam nation of the inspector's
testinmony in support of the citation, I cannot conclude that
petitioner has proved a case. This is a classic exanple of the
failure by an inspector to conpletely docunment his observations
made at the tinme of the issuance of the citation so as to clearly
and concisely support it if challenged |ater during a contest.
Here, the inspector first testified that anyone casual ly wal ki ng
by the exposed pulley could contact it and be pulled in by the
action of the pulley catching on | oose clothing. Wen confronted
with the respondent’'s testinmony and photograph of the pulley
location in question, which I find credible, the inspector
changed his position and testified that no one woul d have any



reason to be near the pulley and even if he were it was highly
unlikely that he would contact the pulley which was apparently
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obstructed by a screening plant installed over nost of it. The
citation is VACATED

Gavity

Citation Nos. 359236 and 359237 concerning the bulletin
board and mi ne sign are nonserious violations and the inspector
conceded this was the case. Wth regard to the safe access
citations, Nos. 359238 and 359239, | conclude and find that these
were serious. Failure to provide an easy and safe ranp for one to
cross fromthe scales to the trailer which served as the m ne
office presented a hazard to anyone attenpting to negotiate the
open space between the two, particularly to the secretary whose
day-to-day duties were in the office. Further, respondent
conceded that it was possible for sonmeone to slip and fall and be
injured while attenpting to stride or cross over the area in
guesti on.

Wth regard to the unguarded flywheel, G tation No. 359241,
while it is true that one would have to wal k around the fl atbed
to come into close proximty of the exposed unprotected and
rather large flywheel, the fact is that respondent seem ngly
recogni zed the potential hazard involved since respondent had
warned its enployees to stay clear of the flywheel. Wile it may
al so be true that at certain periods when the crusher was down
for lack of production, the exposed flywheel posed no hazard, it
nonet hel ess remnai ned unguarded during peri ods when producti on was
going on. In these circunstances, | find that this violation was
seri ous.

Wth regard to the handrail and | adder citations, Nos.
359242, 359243, 359244, and 359245, | find that all of these were
serious violations. The defective railing which was corrected by
bei ng rewel ded was in disrepair and not securely in place.

Anyone wal ki ng by and grabbing the rail would have nothing secure
to hold onto, and any chain which may have been in place would
not have prevented one fromentering the area. As for the |ack
of a barrier or railing at the exposed end of the crusher shanty,
the inspector testified that the crusher was operating when he
observed the condition and that the crusher operator was in the
shanty. Although it may have been inprobable that he woul d have
wal ked of f the exposed edge and fallen to the ground bel ow, the
area in question was rather confined and did present a hazard.
The sane could be said for the lack of a railing outside the
shanty and al ong the travelway by the crusher. Failure to provide
arailing at that |ocation presented a hazard to the crusher
operator. The mssing bottom portion of the | adder which was
cited made it difficult for one to step up and grab the | adder
handrail and presented a possible slip and fall hazard. Further
while the testinmony presented reflects that respondent’'s plant
may have been out of production during certain periods of tine,
the fact is that when the conditions were cited by the inspector
the crusher and plant were in production and respondent has not
rebutted this fact.
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Good Faith Conpliance

I nspector C oud agreed that the citations concerning the
bulletin board, office sign and the |ack of safe access to the
m ne office were all abated in good faith. Although the
citations show May 11, 1978, as the tine fixed for abatenent, the
i nspector’'s next opportunity to return to the mne site was My
16, 1978, and that is when he termnated the citations after
finding that the conditions cited had been abated (Tr. 118).
Accordingly, as to Ctation Nos. 359236, 359237, and 359238,
conclude and find that respondent exercised good faith in
achi eving conpliance with the requirenents of the |aw and
regul ati ons cited.

Wth regard to Gitation Nos. 359241, 359242, 359243, 359244,
and 359245, the record reflects that they were all initially
i ssued on May 4, 1978, and that |Inspector Coud fixed May 11
1978, as the date for the abatenent of the conditions cited. The
subsequent withdrawal orders were all issued on May 16, 1978,
when I nspector Cloud returned to the mne and found that the
conditions cited had not been corrected. In view of the fact
that none of these citations were corrected, M. C oud did not
bel i eve that the respondent acted in good faith to achieve
conpl i ance

M. Coud testified that when he returned to the nmine on May
16, 1978, M. John Wkel advised himthat he had been "real busy"
and had not started on any repair work in connection with the
out standing citations, and after conducting a spot inspection he
i ssued seven nonconpliance orders. M. Wkel advised himat that
time that the plant had been shut down for maintenance and that
it was being tested rather than in full production. However, M.
Cl oud stated that he observed sonme nuck and materials at the end
of a conveyor belt and he determ ned that the plant was in
operation and in production and that is why he issued the
wi t hdrawal orders (Tr. 175-176, July 29, 1980). M. Coud al so
stated that M. Wkel did not produce any purchase orders
indicating that any materials required for abatenent had been
purchased or ordered and sinply told himthat "they had been too
busy" and his notes confirnmed this statenment (Tr. 178).

M. Cloud testified further that he returned to the mne
subsequent to May 16, 1978, and believed that it was within the
"next 60 days." At that tine, he was advised that the plant was
not in operation, conducted no further inspection and left the
property (Tr. 182). He returned again several tines during the
next 30 days and was again told that the plant was still not in
operation and each tinme he |left w thout conducting additiona
i nspections (Tr. 183). However, he later testified that when he
returned to the mne on May 25, 1978, he inspected the m ne and
abated five of the outstanding orders after determ ning that the
condi ti ons had been abated, but he could not recall which two
remai ned outstanding (Tr. 193).

The broken handrail on the secondary crusher was corrected
by welding it back in place and the inspector term nated the



order on May 25, 1978 (Tr. 15, July 30, 1980). The m ssing
bottom rungs of the access to the crusher were corrected and that
order was also term nated on May 25 (Tr. 65).
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Regardi ng the handrail on the wal kway and platformon the
crusher, the inspector testified that it was not corrected on My
25, and that he subsequently abated the order on August 17, after
repairs were made (Tr. 71). He also indicated that a piece of
pi pe and several posts were all that were required to nake
repairs, and assuming the materials were avail able, he believed
the condition could have been corrected in a matter of hours (Tr.
70), but he had no way of know ng whether the condition nay have
been corrected prior to August 24 (Tr. 71). He also confirned
that M. Wkel advised himthat the crusher had not been in
operation fromMay 16 to May 25 (Tr. 73). As for the exposed end
of the shanty which was not guarded by a handrail or barrier
that condition was not abated on May 25, but M. d oud
subsequently term nated the order on August 17 when he found that
repairs had been made (Tr. 80).

M. Coud testified that his next visit to the mne was on
Septenber 11, 1978, but he could not state whether the two
out st andi ng orders had been abated. Moreover, he did find that a
guard for the flywheel for the secondary crusher was not in place
but was Iying in a nmuck pile (Tr. 196). Petitioner's counse
conceded that he considered this incident as evidence that a
guard had been constructed and does not establish nonconpliance
with the original citation (Tr. 197). As a matter of fact,
respondent produced an original copy of the term nation of the
flywheel citation and order and it shows that the order was
term nated by Inspector O oud on May 25, 1978 (Exh. R-2).

M. Wkel stated that the reason the broken handrail on the
secondary crusher was not repaired on May 16 was that the crusher
was i noperative and the fuses were out and the notor was off.
Under the circunstances, he did not believe he had to nmake the
repairs since the crusher was inoperative. He advised the
i nspector that the crusher was down and the inspector advised him
that it made no difference (Tr. 48-49, July 30, 1980). As for
the purported statenent nade to the inspector that respondent was
"too busy" to nmake the repairs, M. Wkel denied making them and
stated that if they were nmade they were probably attributable to
his father (Tr. 259). However, he also stated that during the
time period in question, "it was very possible that we were too
busy" (Tr. 261), and he went on to explain that all of his
efforts were directed to his bl acktop business and that the stone
quarry end of the business was still in its infancy and new
equi prent was bei ng purchased and installed (Tr. 262-265).

Respondent's witness Wkel testified that very little m ning
of materials took place in the years 1977 and 1978, and concedi ng
t hat abatenment may have taken as | ong as 60 days, M. Wkel
attributed the delays to the fact that the crusher and plant were
idle and out of production, and he did not believe that any
vi ol ati ons coul d have occurred during these peri ods because of
his belief that inspectors have no authority to inspect his
operation when he is not in production (Tr. 235-239, July 30,
1980). He candidly conceded that sone of the citations were not
corrected until after May 25, and stated "to be honest with you,

I guess | nmust have been out in left field sone place, | felt we



didn't operate, and | didn't see the safety factor" (Tr. 249). He al so
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stated that he decided to shut the operati on down because he was

unable to abate all of the citations on tinme and stated that the

i nspector did not discuss any abatenent tinmes with himand sinply
advi sed himthat he "wasn't the Judge" (Tr. 251-252).

VWile it is true that the respondent failed to abate five of
the citations within the tine fixed by the inspector, the fact is
that all of the cited conditions were ultimtely corrected and
the citations termnated. Wile failure to abate within the tine
fixed by the inspector would normally support a finding of |ack
of good faith on the part of the respondent, | conclude and find
that the circunstances surrounding the citations in question as
di scussed above do not warrant any substantial increases in the
penal ti es assessed by ne sinply because respondent failed to
abate within the tine initially fixed by Inspector Coud. |
cannot concl ude that respondent is a reckless or irresponsible
m ne operator who deliberately sought to avoid conpliance. Wile
it is true that respondent was dilatory in achieving conpliance
precisely within the tinefrane initially fixed by the inspector
the fact is that for the nobst part the inspector did not discuss
abatement with the mne operator, nmade his own judgnents in this
regard, and even though he admtted that m ne nanagenent had
advi sed himthat the plant was out of operation and nonproductive
on several occasions when he returned to the mne, the inspector
nonet hel ess sought to rely on the standard "too busy" excuse as
the basis for his opinion that the respondent exhibited a tota
| ack of good faith in achieving conpliance.

In addition to the foregoing, | cannot ignore the fact that
the record in this case supports a conclusion that there was a
strained rel ati onship between the inspector and nm ne nanagenent
during the time periods in question, and this continued during
the course of the hearing and was personally observed by ne
t hrough the observations of the denmeanor of the inspector as well
as mne managenent during their testinony. It seens to ne that
vol untary conpliance with the |aw can best be achi eved t hrough an
at nosphere of nutual cooperation between an MSHA inspector and
m ne managenent rather than through continued adversary
confrontati ons between the parties and I would hope that MSHA as
wel | as m ne nanagenent will consider this in any future
encount ers.

Negl i gence

During the course of the hearing, petitioner's counse
conceded that the circunstances concerning the citations in this
case do not suggest flagrant, deliberate, or reckless disregard
for safety, and counsel candidly adnmtted that it was altogether
possi ble that the plant was in fact closed down and the equi prment
was not used after the withdrawal orders were issued (Tr. 59,
81). Further, after careful review and consideration of all of
the testi nony concerning the abatement of the citations in this
case, | cannot conclude that the respondent was grossly negligent
in failing to correct the conditions cited. To the contrary, |
conclude and find that the citations which have been affirned
resulted fromthe failure by the respondent to prevent or correct



the conditions which he should have been aware of, and its
failure in this regard constituted ordinary negligence as to each
of the citations in question.



~159

Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to Remain in Business

The testi nony and evi dence adduced in this case supports a
finding that respondent is a very small famly-owned nine
operator. The parties stipulated that any penalties assessed in
this case will not adversely affect respondent's ability to
remain in business and | adopt this as ny finding on this issue.

H story of Prior Violations

The parties stipulated that the respondent has no prior
history of violations and | adopt this as nmy finding on this
guestion and | have considered this in the assessnents |evied for
the citations in question.

Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude and find that the following civil penalties are
reasonabl e and appropriate in the circunstances and they are

i nposed by me for
Citation No.

359236
359237
359238
359239
359241
359242
359243
359244
359245

each of the citations which have been affirned:

Dat e 30 CF.R Section Assessnent

5/4/78 109( a) - - Act $ 5
5/4/ 78 109( a) - - Act 5
5/4/ 78 56.11- 1 40
5/4/ 78 56. 11- 1 40
5/4/ 78 56. 14- 1 125
5/4/78 56. 11- 2 50
5/4/ 78 56. 11- 1 25
5/4/ 78 56. 11- 12 125
5/4/ 78 56. 11- 12 125

$540

On the basis of the foregoing findings and concl usions, the
followi ng citations are VACATED:

Citation No.

359240
359246
359247

Dat e 30 CF.R Section

5/4/78 56. 9- 87

5/4/78 56.14-1

5/4/78 56.14-1
CORDER

The respondent 1S ORDERED to pay civil penalties in the
amount s shown above, totaling $540 within thirty (30) days of the
date of this decision and order, and upon receipt of the sane by

MBHA, this matter

i s DI SM SSED.



Ceorge A. Koutras
Admi ni strative Law Judge



