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Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977 (30 U. S.C. 0801 et seq., the "Act"), alleging
four violations of nandatory standards. The general issues are
whet her Cal l anan I ndustries, Inc. (Callanan), has violated the
regul ations as alleged in the petition filed herein, and, if so,
the appropriate civil penalty to be assessed for the violations.

I. Contested G tations

Citation No. 204924 charges a violation of the mandatory
safety standard at 30 C F. R [56.5-50, specifically alleging
that the enpl oyee operating the Ingersoll type CM2 air track
drill, was exposed to 660 percent of the perm ssible | evel of
noi se. According to the charges, personal hearing protection
(ear nuffs) was being worn but feasible engineering or
adm nistrative controls were not inplenented to elimnate the
need for such protection. The citation was issued on Septenber
18, 1978, and the operator was given until COctober 13, 1978, to
abate the condition cited. On June 8, 1979, a section 104(b)
wi t hdrawal order (FN *) was issued requiring that the cited dril
be w t hdrawn from servi ce because "no apparent effort was made by
the operator to inplenent feasible engineering or admnistrative
controls to protect the enpl oyee" while operating the drill. The
drill was thereafter wthdrawn from
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service. The validity of this withdrawal order is not in itself
at issue in this civil penalty proceeding. Insofar as the order
concerned a failure to abate the cited violation, however, it may
be rel evant evidence under section 110(i) of the Act in
determ ni ng the anobunt of any penalty.

There is no dispute that the cited drill emanated noi se
| evel s above those permitted by the cited regul ati on, and i ndeed,
that the drill emanated noi se at 660 percent of the exposure

permtted by that regulation. Callanan's principle defense rests
upon subsection (b) of the cited regul ati on which provides in
part as follows: "Wen enpl oyees' exposure exceeds that listed

* * * feasible adm nistrative or engineering controls shall be
utilized. If such controls fail to reduce exposure to within

perm ssible | evel s, personal protection equi pment shall be

provi ded and used to reduce sound levels to within the | evels of
the table.” MSHA contends that feasible engineering and

adm ni strative controls existed which the operator failed to

i npl enent. Cal | anan maintains on the other hand that the
proposed engi neering controls are not feasible, enphasizing that
such controls are not economically viable under the circunstances.

In determining the feasibility of the proposed engi neering
controls, MSHA concedes that both technol ogi cal and economic
consi derations are relevant. The term"feasible" as used in a
simlar noise standard promul gated in regul ati ons under the
Cccupational Safety and Health Act (29 C F. R 0101910.95(b)(1))
has been judicially construed to include economic feasibility.
RM Conpany v. Secretary of Labor, et al., 594 F.2d 566 (6th Cr.
1979); Turner Company v. Secretary of Labor, 561 F.2d 82 (7th
Cr. 1977). In determning such feasibility, the court in RM
approved of the cost-benefit analysis enployed by the
Cccupational Safety and Health Revi ew Conmi ssion (OSHRC) in the
case of Continental Can Company, 1976-1977 CCH OSHD %7 21, 009, 4
BNA OSHC 1541 (1976). The OSHRC stated therein:

[ T]hat the standard should be interpreted to require

t hose engi neering and adm nistrative controls which are
econom cally as well as technically feasible. Controls
may be economically feasible even though they are
expensi ve and i ncrease production costs. But they wll
not be required without regard to the costs which nust
be incurred and the benefits they will achieve. In

det erm ni ng whet her controls are econonically feasible,
all the relevant cost and benefit factors nust be

wei ghed. [Citations omtted.]

In setting forth a general test to be followed in
determ ning economc feasibility, the court in RM stated as
fol | ows:

The benefits to enpl oyees shoul d wei gh heavier on the
scal e than the cost to enployers. Controls will not
necessarily be economi cally infeasible nerely because
they are expensive. But neither will controls
necessarily be econom cally feasible nmerely because the



enpl oyer can easily (or otherwise) afford them In
order to justify the expenditure,
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there nust be a reasonabl e assurance that there will be an
appr eci abl e and correspondi ng i nprovenent in worKking
condi tions. The determ nation of how the cost benefit bal ance
tips in any given case nmust necessarily be nade on an ad hoc
basis. W do not today prescribe any rigid formula for
conducting such analysis. W only insist that the Secretary,
and the OSHRC on review, weigh the costs of conpliance agai nst
the benefits expected to be achieved thereby in order to
det ermi ne whet her the proposed renedy is econonically feasible.

RM, supra at pages 572-573. | find this test to be relevant and
reasonabl e and in the absence of precedent fromthe Mne Safety
and Health Review Conmission | find it appropriate to adopt to
the facts of this case

The court in RM, again citing OSHRC deci si ons on poi nt
further concluded that the Secretary has the burden of proving
both the technol ogic and economic feasibility of the proposed
controls in showing that a violation of the noise standard has
occurred. RM, supra at p. 574. See also Administrative
Procedure Act, section 7(d), 5 U S.C. [0566(d), and D ebold, Inc.
v. Marshall, 585 F.2d 1327, 1333 (6th Cr. 1978). | find
simlarly that MSHA has that burden here. MSHA in this case did
i ndeed go forward with its evidence in this regard in its
case-in-chief.

The preci se question before me then is whet her MSHA has net
its burden of proving the feasibility of the controls proposed in
this case. | find that it has not. | amnot satisfied, first of
all, with MSHA's cost estimate for the proposed engi neering
controls. While superficially the estimate of $2,672. 78 does not
appear to be unreasonabl e or unacceptabl e, upon closer
examination | find that that estimate is too inprecise to allow a
proper econom ¢ analysis. The estimate did not include the cost
of a muffler, certain |abor costs and the cost of transporting
the subject drill between upstate New York and Joplin, Mssouri
where the proposed retrofitting was to be done. Wthout nore
accurate figures, a true cost-benefit analysis cannot be made.

In any event, regardless of the accuracy of MSHA's cost
estimates, | do not find on the facts of this case any reasonable
assurance that there would be an appreci able and correspondi ng
i nprovenent in working conditions as a result of the proposed
controls. RM, supra, pages 572-573. Wiile the manufacturer of
the subject drill, the Ingersoll-Rand Equi pnent Corporation
i ndeed concluded that it could not be nuffled at all, even MSHA s
expert conceded that he did not know what specific degree of
noi se reduction could be achieved fromhis proposed controls and
could only specul ate that a 5-decibel inprovenment m ght be
expect ed based on MSHA' s experience with nuffling other types of

drills. He further conceded that Callanan's drill would not,
even after the proposed alterations, neet permssible noise
| evel s but that Callanan would still be required to inplenent

additional administrative controls the feasibility of which
al so find suspect. The expert based his concl usions on
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the assunption that the drill operator would not even
occasionally be required to work near the drill--an assunption
that is not supported by the credi ble evidence. Thus, even after
t he suggested engi neering controls woul d have been inpl enented at
substantial cost, Callanan's enpl oyees woul d neverthel ess stil
have no doubt been required to wear personal hearing protection
while operating the drill. Thus the benefits of the proposed
controls, if indeed there be any, remain highly specul ative.
There is clearly no reasonabl e assurance that the thousands of
dol l ars MSHA woul d have Cal | anan spend for the proposed controls
woul d realistically produce any correspondi ng i nprovenent in

wor ki ng conditions. Under the circunstances, | find that MSHA
has failed in its burden of proving the feasibility of the
proposed control s.

I nasmuch as personal protection equi pnent (earnuffs) was
admttedly being utilized by the exposed enployee in this case
and since the uncontradicted evidence fromthe tests perforned by
Doctor landoli, an audiol ogist fromthe A bany Medi cal Center
denonstrates that the sound levels within the enployee's nuffs
woul d under ordinary operating conditions be within that set
forth in the relevant tables, | conclude that there has been no
violation of the standard. GCitation No. 204924 is therefore
vacat ed.

Citation No. 205343 charges one violation of the standard at
30 CF.R [56.9-2. That standard requires that equi prment
defects affecting safety be corrected before the equi pnent is
used. Here it was charged that the automatic reverse signa
alarmon the conpany's No. 2 haul truck was not operating.
Cal | anan concedes that the backup al armwas not functioning as
all eged but clainms that the truck driver found the backup al arm
to have been working properly before the truck was used that
nmorni ng and, therefore, argues that there was no violation
Under this construction of the standard, if defects affecting
safety are discovered after the equipnent is being used then
there is no violation. | reject such a strained and restrictive
construction of the standard. It is clearly contenplated by that
standard that defects affecting safety which occur during the
course of equi pnent operation nust also be corrected before the
equi prent i s used any further.

I find that Callanan was only slightly negligent, however,
in failing to detect the faulty alarmhere. Truck drivers had
been instructed to check the functioning of the alarmat the
begi nni ng of each shift and at |unchtime and were paid a bonus to
do so. The alarmcited in this case had been functioning at the
begi nning of the shift that norning. No one seens to know when
it ceased to function and it could have stopped only nonents
before detection by the inspector. Callanan i mediately took the
truck out of service and paid an enpl oyee overtine to correct the
condition. I find fromthe credible evidence that there was only
m ni mal enpl oyee exposure to the antici pated hazard but injuries
froma truck backing into an enpl oyee could of course be fatal

Citation No. 205347 charges one violation of the standard at



30 C.F.R [56.14-35. That standard prohibits the | ubrication of
certain machinery while it is in notion unless it is equipped
with extended fittings. It is here
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all eged that the grease fitting on the east side of the No. 2
conveyor tail pulley was not extended so that the enployee could
safely grease the pulley bearing while the pulley was noving.
There is no dispute that an enployee did in fact grease the
nmoving tail pulley at that |ocation at |east once a day but there
is sone dispute over the hazard presented by such a practice.
Based on the photographs submtted by the operator, and the
credible testinony of MSHA i nspector Rezniak, it is clear to ne
that the cited practice constituted a hazard and the violation
was therefore proven as charged. The credible evidence shows
that the enpl oyee greasing the fitting would be required to
extend his arnms over the existing guard and in close proximty to
the noving belt and tail pulley. It is ny conclusion that the
grease gun could in fact becone engaged in the pulley possibly
draggi ng the enployee into the pulley or that the grease gun
could be thrown back by the nmoving pulley into the arns or face
of the enpl oyee. Under the circunstances, armand head injuries
would be likely. I find also that the hazard shoul d have been
obvious to the operator, particularly since the grease fitting on
the opposite side of the pulley was extended as required by the
cited regulation. The operator stopped the belt i mediately
after it was cited and replaced the fitting with an extended one.

Il. Uncontested Citation

Citation No. 205346 charged one violation of the standard at
30 CF.R [56.12-25. That standard requires that all
met al - encl osi ng or encasing electrical circuits be grounded or
provided with equival ent protection. The parties proposed to
settle this citation with a reduction in penalty to $50. As
reasons for the settlenment, MSHA proferred that the cited
ungrounded equi prent was being used in a dry area, making it
quite unlikely that the anticipated shock hazard would occur. It
was further proferred that even should a shock occur it would be
m ni mal, not causing serious injuries. As to all citations in
this case, in addition to the negligence and gravity invol ved,
have consi dered evidence as to the size of the operator, the
history of its violations and the denonstrated good faith of the
operator in attenpting to achieve rapid conpliance. Under the
circunstances, | find that the agreed penalty of $50 is acceptable.

ORDER
Citation No. 204924 is VACATED. The follow ng penalties
totaling $475 are to be paid within 30 days of the date of this
deci si on.

Citation No. Penal ty

205343 $125
205346 50
205347 300

Gary Melick



Admi ni strative Law Judge
A R LT LT R
( FOOTNOTES START HERE.)

~FOOTNOTE_ONE

1 Wthdrawal orders are issued pursuant to section 104(b) of
the Act only after a violation has been cited under section
104(a) and has not thereafter been tinely abated.



