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Tennessee, for Conpl ai nant
Louis R Hagood, Esqg., Arnett, Draper & Hagood, Knoxville,
Tennessee, for Respondent

Bef or e: Judge Melick

This case is before me upon the conplaint by Sharon A Pace
pursuant to section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq., the "Act," alleging
that she was unlawfully di scharged by Consolidation Coal Company
(Consolidation). A hearing was held on Novenber 13, 1980, in
Knoxvill e, Tennessee, at which both parties, represented by
counsel , appeared and presented evi dence.

The issue in this case is whether Ms. Pace was unlawfully
di scharged by Consolidation in violation of section 105(c)(1) of
the Act because of her alleged safety-related activities at
Consolidation's Matthews M ne. Section 105(c)(1) reads in part
as follows:

No person shall discharge or in any other manner
discrimnate against * * * or otherwise interfere
with the exercise of the statutory rights of any m ner
* * * pecause such mner * * * has filed or nade a
conpl aint under or relating to this Act, including a
conplaint notifying the operator or the operator's
agent * * * of an alleged danger or safety or health
violation * * * or because such miner * * * is the
subj ect of nedical evaluations and potential transfer
under a standard published pursuant to section 101 or
because such miner * * * has instituted or caused to
be instituted any proceedi ng under or related to this
Act or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner

* * * on behalf of hinmself or others of any statutory
right afforded by this Act.
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If the conpl ai nant proves by a preponderance of the evidence that
she was engaged in a protected activity and that her di scharge by
the operator was notivated in any part by the protected activity
then she has established a prima facie case under this section of
the Act. Secretary of Labor on behalf of David Pasula v.
Consol i dati on Coal Conpany, 2 FMSHRC 2786 (Cctober 14, 1980).

It is undisputed that Ms. Pace, a general |aborer at the
Matt hews M ne since July 31, 1978, was di scharged from her job on
March 28, 1980. She alleges in her pleadings that the discharge
was notivated by the fact that she had been interviewed by an
MSHA i nspector at her home on February 22, 1980, in the course of
his investigation of an alleged safety violation at the Matthews
M ne. For purposes of this decision, | need not determ ne whether
such activity is protected under section 105(c)(1) since |I do not
find fromthe credible evidence of record that Ms. Pace's
di scharge was notivated in any part by that alleged activity.
I ndeed, Ms. Pace conceded in her testinony that she had no
evi dence, and in essence could not therefore prove, that any
conpany of ficial had any knowl edge at the time of her discharge,
that she had been so interviewed by the inspector. (FN.1) M. Pace
appears to suggest that although she has no evidence that any
conpany official was aware at the time of her discharge of the
February 22 interview, that admnistrative or official notice
shoul d be taken to establish that fact and presumably to al so
establish that her discharge was notivated by that fact. Not
even the concept of official notice would, however, permt the
creation of facts which have not been shown to have any
exi stence. MCormck's Law of Evidence, Second Edition, 1972
0357

The only affirmative evidence on point comes fromthe
testimony of the Consolidation officials who testified at
hearing. The testinony of mne superintendent Ron Smith, the
person who made the decision to discharge Ms. Pace, is
particularly significant. That testinony, which | find to be
conpletely credible, confirns that the official responsible for
di scharging Ms. Pace did so w thout know edge of the alleged
confidential interview Ms. Pace had with the MSHA i nspector on
February 22, 1980. It follows that Conplainant's discharge could
not have been notivated in any part by that alleged protected
activity. Conplainant has thus failed in her burden of proof.
Pasul a, supra.

| observe that, in any event, Conplainant's discharge by
Superintendent Smith on March 28, 1980, was the direct result of
her commtting an adm ttedly unprotected and di schargeabl e of f ense,
i.e., sleeping on the job. As to this event, | accept the credible
testimony of Mack Jones, a foreman for Consolidation for over 10
years. Jones testified that around 1:30 or 2 in the norning of
March 28, as he was wal king along the belt line, he saw a
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mner's light shining at the roof. As he noved closer, he saw
someone | eani ng back against the rib with her eyes closed. He
recogni zed that person as Conpl ai nant Pace. He watched her for a
short tinme, concluded that she was asl eep, then shined his Iight
in her eyes a fewtines. She "jerked her head" and woke up. She
admtted to Jones that she had been sl eeping. Jones thereupon
called outside to the mne office and set up a nmeeting with
Superintendent Smith. According to Jones, Pace admtted severa
times at that neeting that indeed she had been sleeping. Janes
Kel I er, Supervisor of Enployee Relations, as well as Smith
corroborated that Pace had i ndeed admtted sl eeping on the job.

It was at this tinme that Smith di scharged Ms. Pace.

At hearing in this case, as at her arbitration hearing, Pace
deni ed that she had been sl eeping and denied admtting at the
meeting in Smth's office that she had been asleep. |n assessing
the credibility of Conplainant's testinony, the analysis given of
her statements at the arbitration proceeding by arbitrator Thonas
Phel an is worthy of consideration. See Pasula, supra, regarding
the weight to be given such a determi nation. Phelan's analysis
was as foll ows:

As to the proof of the charge that the Gievant [ M.
Pace] was asleep, the case is a difficult one because
there were only two peopl e present when the of fense was
al l eged to have been committed. One of them was the
foreman and the other was the Gievant. That type of
situation makes the credibility of the w tnesses al

i nportant and requires that all of the surrounding

ci rcunst ances be carefully exam ned to deterni ne

whet her they | end support to either party's position
In the present case, the testinony relevant to the
surroundi ng events on March 28 support the conpany's
position. There was no question that there was a rule
agai nst sleeping in the mne, that the Gievant was
aware of the rule and aware that she woul d be taken out
of the mne if she was caught sleeping. Know ng that,
she still put herself in a position where she could
reasonably be assuned to be asleep by stretching out

wi th her head back and not nmoving at all even when she
said that she knew she was bei ng wat ched by soneone.
Havi ng assumed the position of soneone asleep, it was
entirely reasonable for the foreman to concl ude that
she was asl eep. Then, when the foreman asked her, or
even told her, of his conclusion, she did not deny it
but just followed himout of the mne. Even if the
Gievant had not admitted to being asleep at that
point, the lack of a denial of the charge under the

ci rcunst ances takes on significance.

VWhen the Grievant and foreman met with the
superintendent there was a di scussion of what happened
in the mne and the testinony about that discussion is
somewhat conflicting as woul d be expected. The company
witnesses testified that the Gievant adnmtted tw ce
that she had been asleep but the Gievant's testinony



was to the effect that she deni ed having
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made such adm ssions. However, at the 24-48 hour neeting,
she concededly did not renmenber what she had said at the
previ ous neeting and that concessi on weakens her testinony
consi derably because it makes it appear that her position
was changi ng after she knew that the conpany was going to
go forward with the di scharge. Nobody cones to an arbitration
hearing with a greater presunption of credibility and all of
the testinony has to be weighed in [ight of the surrounding
circunstances. Here, the circunstances support the testinony
of the conpany's witnesses and their testinony was entirely

believable. | find as a fact, therefore, that the Gievant
actually was asleep in the mne at |least for a short period
of time.

After maki ng ny own i ndependent eval uation of the evidence
find that | amin conplete agreenent with Arbitrator Phelan's
consi dered analysis of credibility. | conclude therefore that
i ndeed Ms. Pace was sleeping on the job. This offense admttedly
bei ng a di schargeabl e one i ndependent of any protected activity,
it is clear for this additional reason that the conplaint herein
must fail. The conplaint is accordingly D SM SSED

Gary Melick
Admi ni strative Law Judge
( FOOTNOTES START HERE.)

~FOOTNOTE_ONE

1 Ms. Pace observed at hearing that she was al so intervi ewed
by the inspector on January 15, 1980, inside the m ne, but
conceded that all the other miners on her section were simlarly
i nterviewed and she admits that only her confidential interview
with the inspector on February 22, 1980, sets her apart fromthe
ot hers.



