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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-207
PETI TI ONER A. O No. 33-01070-03066V
V.

Allison M ne
YOUGHI OGHENY AND OHI O COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: Linda Leasure, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, Ceveland, Chio, for Petitioner
Robert C. Kota, Esq., Youghi ogheny and GChi o Coal Conpany,
St. dairsville, Chio, for Respondent

Before: Judge Edwin S. Bernstein

On Novenber 19, 1980, | conducted a hearing pursuant to
Section 105(d) of the Federal Mne Safety and Health Act of 1977
(the Act), 30 U.S.C [801 et seq., and 29 C F. R [J2700.50 et
seg., and issued the follow ng decision fromthe bench

My bench decision is as follows: On August 15, 1979
Gary R Gaines, an authorized representative of the
United States Secretary of Labor, issued Respondent
Order of Wthdrawal No. 825305, pursuant to Section
104(d) (1) of the Federal Mne Safety and Health Act of
1977.

The order alleged a violation of the nmandatory safety
standard at 30 C.F.R [75.1100-3. The order read:

The firefighting equi pnent was not maintained in a
usabl e and operative condition along the No. 3
mai n haul age track of main east, between the Nos.
1 and 65 crosscuts, a distance of 4,000 feet.

Only two water outlet valves were found to be in a
usabl e and operative condition. Two outlet valves
found were not functional. The rest of the outl et
val ves coul d not be found because they were
conpletely covered with stone and coal, which had
fallen fromthe roof and ribs.
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The order referred to a condition in Respondent's Allison
Mne in Beallsville, Ohio, on August 15, 1979.

MBHA' s Assessnment Office recommended the assessnent of
a penalty of $1,000 for the alleged violation
Respondent chal l enged the validity of the order and
assessnent of penalty. At the hearing today, the
parties stipulated, and I find the foll ow ng:

1. At the tine that the order was i ssued, the A lison
M ne constituted a coal mne, and its products entered
and affected interstate conmerce.

2. From 1969 until and including the present tine,
Respondent owned and operated Allison M ne.

3. Respondent and every mner enployed in Allison Mne
are subject to the provisions of the Federal M ne
Safety and Health Act of 1977 (the Act).

4. The Federal Mne Safety and Health Revi ew
Conmi ssion has jurisdiction over this proceedi ng.

5. During cal endar year 1979, Allison M ne produced
527,843 tons of coal and overall, Respondent produced
1,490,929 tons of coal. It is accurate to conclude

t hat based upon this, Respondent is a nmediumsized coa
producer. The Secretary of Labor characterized
Respondent as a medi umto-I|arge producer, and
Respondent characterized itself as a medi umto-smal
producer. | find that it is a nediumsized producer

6. On or about August 15, 1979, Respondent produced
300 or nore tons of coal per shift.

7. As indicated by Exhibit G 1, a conmputer printout
during the two-year period from August 16, 1977, to and
i ncl udi ng August 15, 1979, Respondent paid for 741
violations of the Act. The parties stipulated, and
find, that this is a noderate history of violations of
the Act and its regul ations.

8. The violation alleged in the order was abated in
good faith.

MSHA contends that at the tine and place of issuance of
the withdrawal order in question, Respondent viol ated

the mandatory safety standard at 30 C.F. R [O75.1100- 3.
That standard reads: "All firefighting equi prent shal

be maintained in a usable and operative condition. Chem ca
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ext i ngui shers shall be exam ned every 6 nonths, and the
date of the exam nation shall be witten on a permt tag
attached to the extinguisher."

The all eged violation is specifically based upon a
violation of the standard at 30 C. F.R 075.1100-2(c).
Subpar agraph (1) of that section reads:

In m nes produci ng 300 tons of coal or nore per
shift waterlines shall be installed parallel to
al I haul age tracks using nechani zed equi pnment in
the track or adjacent entry and shall extend to

t he | oadi ng point of each working section.
Waterlines shall be equipped with outlet valves at
intervals of not nore than 500 feet, and 500 feet
of firehose with fittings suitable for connection
wi th such waterlines shall be provided at
strategic locations. Two portable water cars,
readi ly available, may be used in lieu of
wat erl i nes prescribed under this paragraph

M. Gary R Gaines, the MSHA inspector who issued the
order, testified for Petitioner. Paul Wight, the
Allison Mne's foreman, and John Scopel, Youghi ogheny
and Chi o Coal Conpany's safety and security manager
testified for Respondent.

I nspector Gai nes stated that on August 15, 1979, he

i nspected the No. 3 nain haul age track of mmin east,
between the No. 1 and No. 65 crosscuts at the Allison
M ne. The distance between the No. 1 and No. 65
crosscuts is approximately 4,000 feet, and is

i ntersected by 65 crosscuts.

He found only four outlet valves. Two of these valves
were found to be in a usable and operational condition
The other two were not usable and operational. He
could not find any other outlet valves. He concluded
that these were buried by stone and coal that had
fallen fromthe ribs. He testified that 30 CF. R O
75.1100-2(c) required outlet valves at intervals of not
nore than 500 feet, and that for this distance of
approxi mately 4,000 feet, at |east eight valves were
required. He stated that he found no portabl e water
cars in the area.

He testified that the haul age tracks were used to hau
supplies, nmen, and materials, but were not used to hau
any coal. He issued the order of wthdrawal at 11:05
a.m At about 2:05 p.m, he nodified the order to
al l ow resunption
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of activity, because one water car had been brought onto
the scene. He terminated the order on August 22, 1979,
because Respondent then had two portable water cars.

During M. Gaines' testinony, the parties stipul ated
that there was a belt line parallel to the haul age
tracks approximately 48 feet distant. |Inspector (aines
stated that of the 65 crosscuts that intersected the

l ength of the haul age track in question, only nine were
passable. The others all were not passabl e because of
coal and rock that had fallen fromthe roof and ribs
and bl ocked passage through the crosscuts.

On cross-exanm nation, he acknow edged that there was a
portable fire extingui sher on the jeep that he used,
and there may have been a second portable fire
extinguisher in a vehicle in the area. He stated that
there was | oose coal along the track, but the area had
been rock dusted.

He testified that the condition in question was
especi al ly serious because he found an excessive anount
of air velocity along the track in question. He found
between 270 and 322.5 feet per minute of air velocity
upon testing with an anenoneter. He indicated that
anot her safety standard, 30 C F.R [75.327-1 prohibits
velocity in excess of 250 feet per mnute, and that
such excessive velocity could increase the spread of
fire. He stated that anong materials carried along the
haul age track was hydraulic fluid in drunms, sonme types
of which are flammabl e.

M. Wight testified that there were adequate water
outlets along the belt Iine. He stated that he
bel i eved that 35 crosscuts between the | ength of

haul age track in question and the parallel |ength of
belt Iine were open. However, on cross-exam nation, he
admtted that some of these 35 crosscuts did not have
bol ted roof above them He stated that there were two
portabl e rock dusters and one foam machine in the area,
and that all vehicles carried 10-pound fire

ext i ngui shers and sone vehicles carried 15-pound

exti ngui shers, and that a foamcar, which was quite
effective in fighting fire, could reach the No. 1
crosscut in about three to four mnutes and coul d reach
the No. 65 crosscut in about eight to 10 m nutes. He
admtted that wood products and oil, which were carried
al ong the haul age track, could ignite and burn

He stated that the area had been well rock dusted. He
stated that although at the tine that the order was
issued the air velocity was quite high as the inspector
testified, Respondent was in the process of buying nne
doors, which
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woul d and subsequently did bring the air velocity down to
acceptable limts.

He further testified that in the event of a fire, air
velocity could be short circuited by the installation
of stops or check curtains. He testified that on
August 15, 1979, he saw no bl ack areas on the track
This indicated that rock dusting was perforned in a
sati sfactory manner. He stated that he had worked at
the mne for four years and that although outlet valves
had been installed along the Iength of the track in
guestion, they were not maintained during the four
years that he was there.

John Scopel testified that he felt that subsection (c)
of 30 CF.R [075.1100-2 referred to coal haul age
tracks, since the criteria of mnes producing 300 tons
or nore were used. He stated that the nore coal you
haul on the track, the nore you need firefighting

equi prent. He testified that the biggest hazard in
igniting a fire is coal dust in suspension, conbined
wi th sparks of energized electrical equipnment, such as
trolley wires. On cross-exam nation, he conceded that
the nore coal you mine, the nore supplies you transport
to the face and the nore traffic you have along a

haul age track such as this.

Counsel for Respondent contended that 30 CF. R [O
75.1100-2(c) applies only to haul age tracks used for
haul i ng coal, and that since in the Allison Mne the
tracks in question do not haul coal, Respondent need
not conply with that section. He stressed that
subsection (b) of the standard covered belt conveyors,
and that a belt conveyor was used in this mne to
transport coal

| disagree with this contention. | think the plain
meani ng of this |anguage is that all haul age tracks
usi ng mechani zed equi prent in the track or adjacent
entry are covered. The word "all" was used. | amalso
gui ded by the fact that this statute and the
regul ati ons enacted thereunder are remedial in nature,
and renedi al |egislation should be liberally

i nterpreted.

The fact that subsection (b) sets forth standards with
respect to belt conveyors does not detract fromthe
fact that simlar requirenments are nandated with regard
to haul age tracks. Had it been intended that only coa
haul age tracks were to have been covered by subsection
(b), that could easily have been indicated in that
subsection. The fact is that the word "all" was used.
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| therefore find that Respondent violated this subsection
and the standard at 30 C F.R 075.1100-3. That latter
section required that all firefighting equiprment be
mai ntai ned in a usabl e and operative condition, and, pursuant
to the requirenents of subsection (c) of 30 C.F. R [75.1100- 2,
t he equi pnent there was not maintained in a usable and operative
condition. The parties have stipulated that the nmne in question
produced 300 tons or nore of coal

I find that this haul age track in question, even though
it haul ed supplies, equipnent, and nmen, and not coal
was covered. The testinony is not chall enged that the
di stance in question, approximtely 4,000 feet between
the No. 1 and No. 65 crosscuts, |acked outlet valves at
intervals of not nore than 500 feet. There was no

di spute to the inspector's testinony that he found only
two operative valves, and that at |east eight should
have been provided in operative condition

Furthernore, it is not disputed that there were no
portable water cars in the area on August 15, 1979.
Ther ef ore, Respondent viol ated these provisions as
alleged. | also find that the issuance of the order of
wi t hdrawal , pursuant to Section 104(d) (1) of the Act
was appropriate. That section indicates that such an
order should be issued if an authorized representative
of the Secretary finds that there has been a violation
of any mandatory health or safety standard, and that
such violation is caused by an unwarrantable failure of
the operator to conply with such mandatory health or
saf ety standards.

I find that the operator should have known that it
violated this standard. The haul age track had been
provided with outlets in the past, but these were
rendered i noperable, and many of themwere buried by
coal and rock. This indicates that, at least in the
past, the operator contenplated using such a system

Al t hough Respondent's counsel has effectively raised a
guestion of interpretation of the standard, and has
done a good |l egal job of arguing that point. |If the
operator had a question as to the interpretation as to
the application of that standard, it could have and
shoul d have requested an interpretation of that
standard from MSHA. There is no evidence that the
operator attenpted to clarify that provision.

Therefore, it should have known and it coul d have
determned its responsibility, and its failure to do
this constituted an unwarrantable failure as that term
is defined in Section 104(d)(1) of the Act.
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Havi ng found a violation of the standard, the next

guestion is the anpunt of penalty to be assessed. The
criteria to be considered are contained in Section 110(i)

of the Act. There are six criteria: (1) Size of the

operator. | find that the operator is a nmediumsized coa
producer. (2) H story of previous violations. | find that
Respondent had a noderate history of previous violations.

(3) Whether the operator was negligent. For the reasons that

I have indicated, |I find that the operator was negligent.

(4) The effect on the operator's ability to continue in

busi ness. Al though the operator has contended that it has

| ost approximately five mllion dollars, or will lose this
amount for the cal endar year of 1980, the operator has offered
no evidence to support the contention that the assessnment of a
penalty in the approximate anount recomended by the Assessnent
Ofice would affect its ability to continue in business. The
burden of proof on this issue is on the operator. | therefore
find that the assessnment of such a penalty would not affect the
operator's ability to continue in business. (5) The denonstrated
good faith in attenpting to achi eve rapid conpliance after
notification of the violation. 1In accordance with the parties
stipulation, | find that the operator did abate this violation
in good faith.

The sixth and last criterion has to do with gravity.
Wth regard to gravity, the length of the track in
guesti on was 4,000 feet covering 65 crosscuts, a
substantial Iength of track. The evidence is that there
was | oose coal about, that there was excessive velocity
in the area, which would tend to bl ow coal dust about,
and whi ch coul d aggravate and increase the spread of a
fire. In terms of gravity, the fact that this track was
bei ng used to haul nmen was quite serious, in that men
trapped in a fire in this area could be killed or
seriously injured. On the other hand, the area was
wel | rock dusted. There was one and perhaps two
portable fire extingui shers on vehicles in the area,
and Respondent's evidence that there were two portable
rock dusters in the area is not disputed.

Additionally, a foam car could have reached the area in
between three and 10 minutes. As to the evidence that
there were waterlines along the belt conveyor, which
was 48 feet parallel at its closest point, | do not
find that this would have been too hel pful, since nost
of the intersections between the belt conveyor and the
haul age tracks were not readily accessible.

| find quite credible the inspector’'s testinony that
only nine of those crosscuts could be safely travel ed.
The operator's witness seened | ess certain of the
point, and | credit the inspector's testinony.
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Upon consideration of all of these criteria, | assess a
penalty in the anount of $750 for this violation, and |
uphol d the w thdrawal order that was issued. | wll issue

a witten decision upon receipt of the transcript, acconpanied
with an order. Respondent will be required to pay the penalty
assessed within 30 days of service of that witten decision
and order.

hereby affirmthis bench deci sion.

CORDER

Respondent is ORDERED to pay $750 in penalties within 30

days of the receipt of a copy of this O der.

Edwin S. Bernstein
Admi ni strative Law Judge



