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PETI TI ONER
V.

OGLE COUNTY HI GHWAY DEPARTMENT,
RESPONDENT

Appear ances: Rafael Al varez, Esq.,
of Labor, Chicago, II
VWalter Z. Rywak, Esq.,
Oregon, Illinois, for

Penal ty Proceedi ng

LAKE 80-210-M

A. O No. 11-00151-05001

Givi

Docket No.

M ne: St
DECI SI ON

Cair Quarry and M1 I

Ofice of the Solicitor, U S. Departnent

inois, for Petitioner
(gl e County Assistant State's Attorney,

Respondent

Bef or e: Judge Edwin S. Bernstein

The Secretary of Labor petitioned for the assessnent of
civil penalties totaling $142 for the follow ng four violations

of MSHA st andar ds:

Citation 30 CF.R Pr oposed
Nunber St andard Penal ty
356901 056.14-1 $ 32
356902 056. 9- 87 $ 44
356903 056.14-1 $ 32
356904 056.14-1 $ 34

Tot al : $142

In various prehearing conferences,
the sol e issue separating themwas whet her or

2700.64. (FN.1) The parties al so proposed that

not

the parties agreed that

Respondent is
covered by the Federal M ne Safety and Health Act of 1977 (the
Act), the authorizing statute for the regulations |isted above.
The parties requested that this issue be decided on the basis of
joint stipulations of fact and cross notions for summary deci sion
filed in accordance with Commission Rule 64, 29 CF. R O

if 1 find

Respondent is covered by the Act, the case be settled for the
full $142 anount reconmended by Petitioner
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The parties stipulated, and | find:

1. | have jurisdiction over this matter and will decide
whet her Respondent is covered by the Act. Respondent reserves
the right to appeal this decision

2. Respondent, a subdivision of the State of Illinois,
operates an open pit called the St. Cair Quarry and MI1,
| ocated at Linme Kiln Road off Hi ghway 64, two mles west of
Oregon, Illinois, on land |l eased fromM. Henry St. Cair.

3. Respondent enploys a "single bench” mning nethod to
produce linestone. This linmestone is crushed, broken and used to
mai ntain the Ogl e County Hi ghway System

4. In connection with this pit, Respondent owns and uses a
crusher and a Caterpillar end | oader, and uses county hi ghway
trucks. It also utilizes between three and five enpl oyees, and

produced 11,000 tons of |inestone in 1979.

5. Respondent's facility has been inspected since 1979 by
the U S. Department of Labor. Prior to 1979, the facility was
i nspected, beginning in 1972, by the U S. Departnment of the
Interior.

6. On Novenber 28, 1979, MSHA | nspector Charles Anbrose
conducted an inspection of Respondent's worksite and issued the
four citations |listed above. On February 6, 1980, MSHA proposed
a total of $142 in penalties for these citations.

7. Respondent is not contesting the citations or the
penalties in this matter. The only issue in dispute is whether
Respondent is covered by the Act.

The Interstate Conmerce |ssue

Respondent contended that "it is not subject to the Act
because [its] activities are purely intrastate and do not affect
interstate commerce.” In order to decide on this question, it is
necessary to exam ne the constitutional underpinnings of Federa
jurisdiction over the mning industry.

Article I, Section 8, Cause 3 of the Constitution gave
Congress the power to "regulate Cormerce * * * anong the
several States * * *." The U S. Suprenme Court has a |long

hi story of uphol di ng Federal regulation of ostensibly |oca
activity on the theory that such activity may have sone effect on
interstate commrerce

In Wckard v. Filburn, 317 U S. 111 (1942), the Court upheld
a Federal law regul ating the production of wheat which was "not
intended in any part for commerce but wholly for consunption on
the farm" 1d. at 118. The Court stated that:
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[Elven if appellee's activity be |ocal and though it may not
be regarded as comerce, it may still, whatever its nature,
be reached by Congress if it exerts a substantial economc
effect on interstate commerce, and this irrespective of whether
such effect is what mght at sone earlier tinme have been defined
as "direct” or "indirect".

Id. at 125.

In 1975, the Court el aborated on this idea, stating that
"[e]ven activity that is purely intrastate in character nmay be
regul ated by Congress, where the activity, conbined with Iike
conduct by others sinmlarly situated, affects conmmerce anong the
States or with foreign nations.”™ Fry v. United States, 421 U. S
542, 547 (1975). More recently, the Seventh G rcuit Court of
Appeal s relied upon Wckard when it said that the conmerce cl ause
"has cone to nmean that Congress may regul ate activities which
affect interstate commerce.” United States v. Byrd, 609 F.2d
1204, 1209 (7th Cr. 1979) (Enphasis in original.)

These principles have often been relied on by the | ower
courts in ruling on the coverage of the present Act and its
predecessor, the Federal Coal Mne Health and Safety Act of
1969. (FN.2) One leading case is Marshall v. Kraynak, 457 F. Supp
907 (WD. Pa. 1978), aff'd, 604 F.2d 231 (3d Gr. 1979), cert.
deni ed, 444 U.S. 1014 (1980). There, the Court upheld the
applicability of the 1969 Act to a small m ne which was owned and
operated entirely by four brothers. No other personnel had
wor ked there for at |east seven years and the brothers had no
intention of hiring other enployees in the future. The brothers
contended that all of the coal which they m ned was sold and
consunmed within the State of Pennsyl vania and did not involve
interstate commerce. |Id. at 908. The defendants adm tted,
however, that nore than 80 percent of their production was sold
to a paper processing corporation which was "actively engaged in
interstate commerce.” Id. at 909. The Court held that



~208

"the selling by the defendants of over 10,000 tons of coa
annual ly to a paper producer whose products are nationally
distributed enters and affects interstate comrerce wi thin the
meaning of * * * the Act." Id. at 911

A simlar case was Secretary of the Interior v. Shingara,
418 F. Supp. 693 (MD. Pa. 1976), involving a mne which was
operated entirely by two brothers, Edward and Frederick Shingara.
In the words of the Court, "Edward [went] underground, while
Frederick [did] the hoisting.” 1d. at 694. The Court found that
the fruits of their |abor were sold as follows:

The Shingara coal is sold primarily to Calvin V. Lenig
of Shanoki n, Pennsyl vania who resells it, along with
ot her coal which he has gathered, to Keystone Filler
and Manufacturing Co., Inc. of Mincy, Pennsylvania and
M ke E. Wallace of Sunbury, Pennsylvania. Keystone
Filler conmbines the Shingara-Lenig coal with others in
order to achieve a particular ash content, dries the
m xture, and grinds it into a powder which is shipped
to custoners outside of Pennsylvani a.

Id. The Court stated that "[a]lthough the activity in question

here may seemon first exam nation to be local, it is within the
reach of Congress because of its economic effect on interstate
commerce.” 1d. The Court conpared the facts of the case to the

facts in Wckard and concluded that "the Shingara coal m ning
activity, which has an even nore direct inpact on the coa
market, also "affects commerce' sufficiently to subject the nmne
fromwhich it emanates to federal control."” Id. at 695

In both Kraynak and Shingara, the coal in question was being
sold to parties who were engaged in interstate commerce. In
ot her m ning cases, such facts were not shown, but the courts
nevertheless utilized the sem nal Wckard decision to find that
the activities in question "affected commerce." Marshall v.
Kilgore, 478 F. Supp. 4 (E.D. Tenn. 1979), involved a specific
agreement between the owner of a coal mne and his buyer that the
latter would sell the coal only within the state and not place
any of it into interstate commerce. |In holding that interstate
commerce was still affected, the Court went back to the foll ow ng
passage from W ckard

It can hardly be denied that a factor of such vol une
and variability as hone-consunmed wheat woul d have a
substantial influence on price and market conditions.
This may arise because being in nmarketable condition
such wheat overhangs the market and if reduced by
rising prices tends to flowinto the market and check
price increases. But if we assume that it is never
marketed, it supplies a need of the man who grew it
whi ch woul d otherwi se be reflected by purchases in the
open market. Home-grown wheat in this sense conpetes
with wheat in comerce

478 F. Supp. at 7, citing 317 U S. at 128. Using this rationale,



the Kilgore Court found that:
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[1]t is inescapable that the product of the defendant's m ne
woul d have an affect [sic] on commerce. The fact that the
defendant's coal is sold only intrastate does not insulate it
fromaffecting commerce, since its nere presence in the
intrastate market would effect [sic] the supply and price of coa
in the interstate market.

478 F. Supp. at 7. See also Marshall v. Bosack, 463 F. Supp
800, 801 (E.D. Pa. 1978) ("The Act does not require that the
effect on interstate comerce be substantial; any effect at al
wi |l subject [the operator] to the Act's coverage.")

I am aware of only one case where a Court held that a mne
did not affect conmerce within the neaning of the Act. Mrton v.
Bl oom 373 F. Supp. 797 (WD. Pa. 1973), involved a one-man nine
whi ch had no enpl oyees. The coal which the defendant produced

was sold "exclusively within Pennsylvania."” 1d. at 798. The
Court held that this operation was not the type which Congress
intended to cover when it enacted the statute. 1d. Mire

significantly, the Court found itself unable to conclude "that
defendant's one-man nine operation will substantially interfere
with the regulation of interstate commerce.” 1d. at 799. Even
under the Wckard standard, the Court stated that the mne was
"one of local character in which the inplenmentation of safety
features required by the Act will not exert a substanti al
economic effect on interstate commerce.” 1d.

| have carefully reviewed the Court's reasoning in Bl oom
and | conclude that it should not be followed in the instant
matter. First, | do not believe the Court properly considered
all of the possible neans by which the Bl oom operation could have
affected interstate conmerce. At one point in the opinion, the
Court noted that the "defendant does use sone equipnent in his
m ne whi ch was manufactured outside of Pennsylvania * * *."
373 F. Supp. at 798. The Court found that this did not bring the
defendant's mine within the anbit of the conmerce cl ause since
t he purchase of this equipnment was "so limted that its use would
be de minims." 1d. This reasoning, in ny view, runs directly
contrary to the Suprenme Court's statenent in Mabee v. Wite
Pl ai ns Publishing Conpany, 327 U.S. 178, 181 (1946), that the de
m nims maxi m shoul d not be applied to conmerce cl ause cases in
t he absence of a Congressional intent to nmake a distinction on
the basis of volune of business. And, as the Court noted in
Bosack, the Mne Safety Act does not require that the effect on
interstate commerce be substantial. See 463 F. Supp. at 801

Secondl y, and perhaps nore inportantly, the Court in Bl oom
did not consider the effects which many one-man coal m ning
operations, taken together, mght have on interstate comerce.
Goi ng back once again to the Wckard case, the Supreme Court held
that even if the wheat in question was never nmarketed, "it
supplies a need of the man who grew it which woul d otherw se be
refl ected by purchases in the open market. Hone-grown wheat in
this sense conpetes with wheat in commerce.” 317 U S. at 128.
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After a careful review of the facts stipulated by the parties,
and the relevant case |aw on the interstate conmerce issue, |
find Respondent to be covered by the Act.

Deci sion and Order Approving Settl enment

As stated above, the parties agreed that if Respondent is
covered by the Act, they would settle the case for the full $142
anount proposed by MSHA. The settlenment notion subnmitted by the
parties contained an analysis of the six criteria in Section
110(i) of the Act as they relate to each of the citations.
Specifically, the parties' notion stated that each violation
resulted fromordi nary negligence on the part of Respondent, and
t hat Respondent "took extraordi nary steps to gain conpliance" by
renedyi ng each of the situations giving rise to the citations
listed above. In light of this information, | find that the
proposed settlenent is sufficiently substantial to effectuate the
pur poses and policies of the Act and | approve it.

CORDER

Respondent is ORDERED to pay $142 in penalties within 30
days of the date of this Order as follows:

Citation No. Penal ty
356901 $ 32
356902 $ 44
356903 $ 32
356904 $ 34

Tot al : $142

Edwin S. Bernstein

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
( FOOTNOTES START HERE.)

~FOOTNOTE_ONE

1 In an Oder dated Novenber 17, 1980, the parties were
directed, inter alia, to file cross notions for summary deci si on
and supporting briefs no | ater than Decenmber 15, 1980. No notion
or brief has been received from Respondent. Therefore, this case
wi Il be decided on the basis of Petitioner's brief and the
argunents made by Respondent in various earlier submn ssions.

~FOOTNOTE_TWOD
2 Section 4 of the 1969 Act, which was substantially
unchanged by the 1977 Anendnents Act, provided:

"Each coal mine, the products of which enter commerce
or the operations or products of which affect comerce, and each
operator of such mne, and every miner in such mne shall be
subject to the provisions of this Act."



Section 3(b) of the 1969 Act, which was not anended by
the 1977 Anendnents Act, defined "comrerce" as:

"[T]rade, traffic, commerce, transportation, or
conmuni cati on anong the several States, or between a place in a
State and any place outside thereof, or within the District of
Col unbi a or a possession of the United States, or between points
in the same State but through a point outside thereof.”

It is clear that in enacting mne safety |egislation
Congress intended "to exercise its authority to regulate
interstate commerce to "the nmaxi mum extent feasible through
legislation'." Secretary of the Interior v. Shingara, 418 F
Supp. 693, 694 (MD. Pa. 1976), quoting S. Rep. No. 1055, 89th
Cong., 2d Sess. 1 (1966), reprinted in (1966) U S. Code Cong. &
Ad. News 2072



