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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

| TMANN COAL COVPANY, Cont est of Order
CONTESTANT
V. Docket No. WEVA 80-166-R
SECRETARY OF LABOR, Order No. 657832
M NE SAFETY AND HEALTH Novenber 29, 1979
ADM NI STRATI ON ( MBHA)
RESPONDENT Itmann No. 3 M ne
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. VEVA 80-380
PETI TI ONER A.O. No. 46-01576-03051 V
V.
| TMANN COAL COVPANY, Itmann No. 3 M ne
RESPONDENT
DECI SI ON

Appearances: Karl T. Skrypak, Esq., Pittsburgh, Pennsylvania, for
It mann Coal Conpany
St ephen Kramer, Esq., Ofice of the Solicitor, U S
Departnment of Labor, Arlington, Virginia,
for the Secretary of Labor

Bef or e: Judge Edwin S. Bernstein

The hearing in these consolidated proceedi ngs was held on
July 24, 1980, and Novenber 18, 1980, in Charl eston, West
Virginia. Both the contest proceeding and the penalty case
relate to Order No. 657832, which was issued to Itmann on
November 29, 1979, for an alleged violation of 30 CF. R 0O
75.301. That standard provides in pertinent part: "The m ni mum
quantity of air reaching the |last open crosscut in any pair or
set of developing entries and in any pair or set of roons shal
be 9,000 cubic feet a minute, and the m nimumquantity of air
reaching the intake end of a pillar line shall be 9,000 cubic
feet a mnute." The order alleged:
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The quantity of air reaching the intake end of Cabin Creek
6- Panel Longwal | (040 Section) was only 7,350 CFM as neasured
wi th a snoke cl oud; anenoneter would not turn sufficiently to
read the air quantity. The evening shift foreman stated that he
was taking the intake air reading in the crosscut between the No.
1 and 2 entries and that he thought that this was the sane pl ace
where the day shift foreman and fireboss was [sic] taking their
readi ngs. The crosscut was the wong place to take the intake
air reading in that it includes belt conveyor ventilation air.
Al forenen are trained in ventilation controls and practices
annual | y and shoul d have known this was the wong |l ocation to
take intake readings to the pillar Iine. The tail of the
l ongwal | was not cutting out into the tail or return air entry,

and the tail of the longwall I|ine was bl ocked with coal and rock
Two small holes were present leading into the return entry but
was [sic] blocked with a roof fall. The return entry had at

| east two roof falls present in the entry bl ocking the flow of
air. The operator and his agent were aware of the roof falls and
shoul d have been aware of the coal blocking the return air entry.
The operator shoul d have exercised nore caution in determning
the quantity of air reaching the intake end of the pillar line in
Cabin Creek 6-Panel, a section which |iberates nethane when coa
is being cut. Air reading and other evidence indicates that the
air in this section has been low for a significant period of

time.

Itmann argued that the existence of |ess than 9,000 cubic
feet a mnute (CFM does not automatically constitute a violation
of the standard. The conpany contended that MSHA nust al so prove
that the operator failed to take certain renedial steps before a
citation or order can be issued. MSHA strongly opposed this
position, arguing that the regulation is violated anytinme air
vol unme di ps bel ow the required 9,000 CFM

Fi ndi ngs of Fact
At the hearing, the parties stipul ated:

1. Itmann Coal Conpany is the owner and operator of the
Itmann No. 3 Mne, located in Wom ng County, West Virginia.

2. The Itmann No. 3 Mne is subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977, and | have
jurisdiction over these proceedings.

3. The inspector who issued the subject order and
term nation was a duly authorized representative of the Secretary
of Labor.

4. Copies of the subject order and term nation are
aut hentic and may be admtted into evidence for the purpose of
establishing their issuance, but not for the truthful ness or
rel evancy of any statenments contained therein.



~226

5. The appropriateness of the penalty, if any, to the size of
the operator's business should be determ ned based upon the fact
that in 1979, the Itmann No. 3 Mne had a total output of 535, 357
tons. Mne No. 3-A produced 388,481 tons and M ne No. 3-B
produced 146,876 tons. The controlling conmpany, Itmann Coa
Conmpany, had a total output of 1,627,963 tons in 1979.

6. The history of previous violations should be based upon
the fact that Itmann had a total of 439 assessed violations in
t he preceding 24 nonths, during which period there was a total of
856 inspection days.

7. The alleged violation was abated in a tinmely fashion
and the operator denonstrated good faith in attaining abatenent.

8. The assessnent of civil penalties in these proceedings
will not affect the operator's ability to continue in business.

9. In addition to the order which is the subject of these
proceedi ngs, Order No. 662681, dated March 4, 1979, and Citation
No. 255612, dated January 30, 1979, were issued under Section
104(d) (1) of the Act.

| SSUES
The issues in these proceedings are:

1. \Whether the operator violated 30 C.F. R 075.301 as
al | eged,;

2. \Wether the alleged violation was caused by an
unwarrant abl e failure of the operator to conply with the
st andar d;

3. \VWether a witten copy of the subject order was served
on the operator with reasonabl e pronptness; and

4. If a violation is found, what civil penalty should be
assessed taking into account the six criteria in Section 110(i)
of the Act. In order to nake a determi nation on this issue, it

i s necessary to determ ne whether and to what extent the operator
was negligent, and the gravity of the alleged violation

During the first day of the hearing, Janmes Bowman testified
for MSHA, and Donny Col eman testified for the operator. M.
Bowran i s the MSHA i nspector who issued the subject order. He
testified that on Novenber 29, 1979, he was told by his
supervisor at MSHA's Pineville, Wst Virginia, office that MSHA
had been notified about a possible ventilation problemat the
[tmann No. 3 Mne. M. Bowran was the resident inspector at the
m ne during the tine in question. He i Mmediately went to the mne
to check on the condition, arriving there at around 3:15 or 3:30
p.m He first exam ned certain records which the operator was
required to keep concerning its ventilation program and issued a
citation to the operator for failing to exam ne a particul ar
return entry for proper ventilation. He then traveled into the



m ne, acconpani ed by Itmann's safety engi neer, Donny Col eman.
The two nmen went to an area known
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as the Cabin Creek 6 Panel. This was an area where | ongwal |

m ni ng was taking place, but there were no mners at the panel
when M. Bowmran arrived. The inspector began making a
ventilation inspection of the area, which is depicted in
Qperator's Exhibit No. 2 (a copy attached to this decision as an

appendix). In this area of the mne, retreat mning was taking
pl ace. This neans that coal was being cut in an outby direction
with the Iongwall machine. There was a roof fall in the second

crosscut outby the longwall face which caused an air bl ockage.

In the first crosscut outby the face, there was an accunul ati on
of rock or gob. The latter crosscut was open and a man coul d
wal k through the area. There was no bl ockage of air in that
first crosscut. M. Bowran and M. Col eman took several air

readi ngs at the intake end of the pillar |line near the head of
the I ongwall machine. This point is marked with a circled "X' on
Qperator's Exhibit No. 2 and is located below and to the left of
the point marked "Head." The inspector first nmade an anenoneter
check in order to determ ne the velocity of air noving through
the area. He obtained a reading of 55, which he ignored since
MSHA' s i nspection procedures do not allow readi ngs bel ow 100 to
be used. M. Bowran then took a snoke cloud test, designed to
nmeasure the volume of air noving through the area. He obtained a
readi ng of 7,350 CFM  The regul ation requires 9,000 CFMin such
situations. Finally, M. Col eman made an anenoneter check and
obt ai ned a reading of 55. The two nen did sone cal cul ati ons and
came up with a figure of 7,448 CFM based upon the anenoneter

readi ngs. Regardless of which figure is used, Itmann's counse
agreed that the reading was bel ow the required air vol une.

M. Bowran then got into a discussion with Itmann officials
concerni ng the proper point at which the readi ngs should be
taken. The Itmann officials contended that the ventilation
readi ng shoul d have been taken in the first crosscut outby the
face, where the gob was. This was because there was a split
poi nt between that crosscut and the intake end of the pillar
line. At the split point, some of the air which canme through the
crosscut was diverted towards the pillar line and sonme of it was
diverted in another direction. The Itmann officials felt that if
t he readi ngs had been taken in the crosscut before the air flow
reached the split point, the readi ngs would have shown themto be
in conpliance with the regul ation

M. Bowran, M. Col eman, and another Itmann official, M.
Whods, then crawl ed across the longwall face to the tail of the
[ ongwal | . M. Bowran di scovered that there was a "panhandl e" of
uncut coal at the tail which had been forned during the mning
process by not allow ng the |ongwall shear to cut conpletely
across the face. By reducing the distance which the shear
travel ed on each pass across the face, a solid block of coa
about 20 feet |ong had been created at the tail. There were two
smal |l blast holes in this piece of coal. M. Bowran felt that
thi s panhandl e reduced the anmount of air which travel ed across
the face, and that this was one reason why the air at the split
poi nt near the |ongwall head was diverted away fromthe intake
end of the pillar line. He was told that the panhandl e was
created so that the | ongwall rmachine could not cut into an



adj acent area where a roof fall had occurred. This roof fall can
be seen on the left of Exhibit No. 2.
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The inspector returned to the other side of the Iongwall and took
an air check immediately outby the split point, where the rest of
the air was diverted. He found that between 6,000 and 6,250 CFM
were noving through that area.

M. Bowran then took a reading at the "total intake" point
mar ked on Exhibit No. 2. This reading was approxi mately 14,200
cubic feet of air per mnute. Putting these two readi ngs
toget her, M. Bowran was convinced that a violation existed. He
testified: "Through subtraction, you can tell by that that you
are going to have low air at the intake end of the pillar line,
and that doesn't even take off where the | eakage that you get
t hrough the ot her checks and stoppings."”

The inspector stated that he issued the order verbally at
1640 hours on Novenber 29, 1979, by informng M. Col eman and M.
Whods of its issuance. He stated that it was normally not his
procedure to issue orders in witing until he reached the surface
of the mine. He also stated that the abatenent of the order was
i ssued at 2130 hours, also verbally. M. Bowran coul d not
renenber whether he issued the witten order on that day or on
the following day. He stated that in situations where he does
not have printed order forms with him he ordinarily wites the
order on a yellow slip of paper and leaves it with the operator
However, he did not believe he followed this procedure in this
si tuation.

The inspector abated the order after the operator used
expl osives to renove the panhandl e and | eveled the rock in the
crosscut immedi ately outby the | ongwall head. M. Bowran then
obt ai ned an air reading of approximately 9,700 CFM  The oper at or
also cut a stall chute, which is a small mning entry at the tai
end of the longwall perpendicular to the face, which maintained
the proper ventilation until the men got past the roof fall at
the tail end.

M. Bowman testified that in his opinion this was an
unwarrantabl e failure violation for several reasons. First, the
operator was required to conduct a preshift exam nation of the
working face and to take an air reading at the intake end of the
pillar line. M. Bowran felt that the day shift boss had taken
the air reading in the wong | ocation and was aware of the
situation at the tail end of the longwall face. M. Dickerson
later told M. Bowran that he had made his preshift exam nation
approxi mately one hour before M. Bowran arrived at the scene.
Second, M. Bowran was told by the m ne foreman, Jim Justi ce,
that there were roof falls in the area which were affecting the
ventilation to the face. M. Bowran also felt that the operator
was taking his preshift readings in the wong area because even
after the violation was abated, he obtai ned a readi ng of
approximately 9,700 CFM significantly | ess than any of the
readi ngs which were recorded in the preshift examner's report
book.

According to M. Bowran, this mne |iberates approxi mately
1, 600, 000 cubic feet of methane in a 24-hour period. This



i nformati on was obtained froml aboratory anal yses of air sanples
taken in the mne. He added that when he was on the section, he
made several nethane checks and detected concentrations
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as high as one-half percent. M. Bowran felt that the |ack of
ventilation in the area could have contributed to a nethane

buil dup in an area which was inaccessible due to the roof falls.
This could have led to a "severe explosion,” and M. Bowran

di scussed several possible ignition sources in the area. In
addition to this hazard, M. Bowran felt that the |lack of proper
ventilation in the longwall area contributed to excessive
concentrations of respirable coal dust in the atnosphere.

On cross-exam nation, M. Bowran repeated that there were no
men working in the section when he nmade his air neasurenents. He
also reiterated that the order was issued and abated verbally,
but he was still unsure as to exactly when he issued the witten
order.

Respondent's first w tness was Donny Col enan, an It mann
safety official. He stated that around 3:00 p. m on Novenber 29,
1979, M. Bowran arrived at the mine and informed M. Col eman
that he wanted to investigate sonething in the mne. Since the
m ners on the day shift were com ng out of the mne at that tine,
it was close to 4:00 p.m before the men could go down into the
m ne. They proceeded to the Cabin Creek 6 Panel on the |ongwall
section, arriving there around 4:15 or 4:20 p. m

M. Col eman stated that M. Bownan took an anenoneter
readi ng and a snoke cloud reading. On the basis of the snoke
cl oud reading, he determ ned that there were approxi mately 7,350
CFM present at the intake end of the pillar line. M. Bowran
also told M. Coleman that based upon the anenoneter reading and
certain mathematical cal cul ations, he found approxi mately 7,448
cubic feet of air per mnute in the area. M. Colenan testified
that Ernie Wods, another Itmann official, then took two air
readi ngs, one at the intake end of the pillar line, and the other
outby that point in the crosscut through which the air passes
just before it reaches the split point. The points where M.
Whods took his readings are marked "A" and "B", respectively, on
Exhi bit No. 2. M. Coleman did not testify as to the results of
t he readi ngs which M. Wods took. He did state, however, that
there was consi derabl e discussion as to where the "total air
i nt ake" readi ng should be taken. He disagreed that the proper
pl ace to take such a reading was the place desi gnated on Exhi bit
No. 2 by M. Bowran. M. Coleman felt that this readi ng should
be taken just before the split point where M. Wods had taken
his "B" reading.

M. Col eman denied that M. Bowman ever told himthat a
Section 104(d)(2) order was being issued. He stated that he had
been with M. Bowran on several previous occasions when the
i nspector had issued such an order, and that it was M. Bowman's
customto hang a red tag on the area affected by the order. M.
Col eman stated that this procedure had been foll owed by M.
Bowran on seven or eight occasions in the one-year period prior
to Novenmber 29, 1979. M. Col eman al so di scussed the "panhandl e"
whi ch was created by the longwall nachine. He stated that on
each pass of the longwall shear across the face, the shear would
be stopped a few feet short of the tail end, thus creating a



stunp of coal. The purpose of allow ng this panhandl e to devel op
was to keep the machine fromcutting into the area of the roof
fall at the tail end of the
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face where rock could fall in on the nmachine. M. Col eman

di sagreed with M. Bowran as to the width of the panhandl e at the
time of the inspection. M. Coleman contended that the bl ock of

coal was only four to six feet wide at that time. He stated that
t he panhandl e woul d | ater be renmoved with explosives and the area
shovel ed out. In this manner, proper ventilation to the face area
woul d be mai nt ai ned.

M. Col eman al so discussed the fact that the operator was
required by law to check the face area every two hours for
sufficient air flow and for nmethane. He stated that the day
shift foreman would not continue to mne in that area if the air
readi ngs fell below 9,000 CFMor if the methane content exceeded
one percent.

Thr oughout his testinmony, M. Col eman maintai ned that he was
never told by M. Bowran that a Section 104(d)(2) order was being
i ssued. However, he did state that after M. Bowran took his
first air reading showing the air flowto be bel ow 9,000 CFM M.
Bowran stated: "This could be an order.”™ M. Col enan denied
that M. Bowran ever stated that he actually was issuing an
order. He also denied that a witten order was issued to the
operator that evening. He added that M. Bowran was at the mne
for approximately five hours on the follow ng day, Novenber 30,
and still did not issue a witten order. Finally, around 3:30
p.m on that day, M. Bowran stopped by the mine on his way hone
and issued a witten copy of the order in question, as well as
two mi scel |l aneous citations.

I[tmann's next witness was Harry Farmer. At the tine the
order was issued, M. Farner was the general superintendent of
the Itmann No. 3 Mne. He testified that the order was not
i ssued on the evening of Novenber 29, when M. Bowmran first
i nspected the Cabin Creek 6 Panel. He said M. Bowran returned
to the mine the followi ng norning for a foll ow up inspection of
the panel. Again, according to M. Farmer, no order was issued,
al t hough the possibility of an order was di scussed by M. Bowran
and M. Farner. M. Farner further testified that M. Bowran |eft
the m ne to change clothes and returned there around 3: 00 or 3:00
p.m It was at this tine that conpany officials first received a
copy of the order.

Davi d Bail ey, the superintendent of the Itmann No. 3 M ne,
testified that |Inspector Bowran arrived at the mne at 2:00 or
2:30 p.m on Novenber 29, 1979, and told conpany officials that
he wanted to go into the mne. Donny Col eman acconpanied the
i nspector. By way of tel ephone, M. Bailey |ater |earned that
M. Bowran was checki ng on a possible ventilation problemat the
Cabin Creek 6 Panel. However, he was not inforned of the
i ssuance of any unwarrantable failure order, and none of the
procedures which the conpany established in such situations were
put into effect. M. Bailey testified that although no verbal or
witten order was issued that night, the men did discuss the
possibility of an order for an unrelated viol ation near the
| ongwal | panel. It was not until around 3:00 p.m on Novenber 30
that M. Bailey |learned that an order was issued relating to the



ventilation situation at the panel. At that tine, M. Bowran
canme to the mine in his street clothes with a witten copy of the
order.
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M. Bailey further testified that he was inforned of a low air
vol unme readi ng of approximately 7,200 CFMin the area of the
Cabin Creek 6 Panel. He stated that the foreman of the day
shift, which came out of the mine shortly before |Inspector Bowran
went in, had shot the panhandle at the tail end of the |ongwall.
This was after the day shift had conpleted its required
ventilation checks. M. Bailey felt that even if the ventilation
dropped to 7,200 CFM the conpany was not in violation of the
st andard because no coal was being nmned at that tinme. He added
that normal ventilation was restored when the next shift cleaned
up the coal that accunul ated when t he panhandl e was shot.

M. Bailey also read several excerpts from conpany records
whi ch indicated that the ventilation in this section of the mne
around the time in question was never low, and that there was no
evi dence of a nethane problem Based on this data, he concl uded
that there was no basis for the inspector's allegation that there
were low air readings in the section for any period of time, or
that there was a nethane problemin the section. He also stated
that the proper place to take an air reading in this section was
inthe first crosscut outby the longwall face (marked "B" on
Exhi bit No. 2).

Jerry Dickerson testified that he was the shift foreman on
t he Novenber 29, 1979, day shift. He stated that around 2: 30
p.m that afternoon, he recorded an air reading of 12,600 CFM at

the intake end of the longwall. This reading was taken in
preparation for shooting the panhandl e which had fornmed at the
longwall tail. He shot the bl ock of coal around 3:20 p.m, and

then crawl ed approxi mately 500 feet back across the face to the
| ongwal | head. He stated that he was not required by |law to take
any nore air readings. Since it was near the end of the shift,
he told Ernie Wods, the shift foreman on the evening shift, to
cl ean up the coal which M. D ckerson had shot.

M. Dickerson also testified that the proper place to take a
"total intake air reading” in this type of section was the point
marked "B" on Exhibit No. 2, and the proper place to take an
i ntake readi ng for purposes of 30 C F.R [75.303 was the point
marked "A" on this exhibit. He added that he got the 12,600 CFM
readi ng at point "A"

Asked if he knew or should have known that the air was
i nadequat e when he left the mne, M. Dickerson replied: "There
is noway that I could tell the difference" in the air flow

[tmann's final wtness was Ernie Wods, who was the section
foreman on the | ongwall evening shift on Novenber 29, 1979.
Before going into the section, he was contacted by M. Dickerson
who told himabout the need to clean up the coal at the tail of
the longwall. He stated that he arrived at the section around
4:45 p.m on that afternoon and found | nspector Bowran and M.
Col eman were already there. M. Wods was infornmed by M. Bowran
that there was insufficient air on the section and M. Wods
began to take anenoneter readings. He got a reading of 6,800 CFM
and told his nmen to check the ventilation curtains to nake sure



they were in place. He then crawed to the tail end of the
longwall with M. Bowran and di scovered the | oose coal



~232

whi ch M. Dickerson had shot on the previous shift. After

approxi mately an hour to an hour and a half of shooting and
shoveling the coal at the tail, M. Wods was able to reestablish
a sufficient air flow This was at around 6:45 or 7:00 p. m

M. Wods stated that M. Bowran did not tell himabout the
i ssuance of an unwarrantable failure order and that he did not
hear M. Bowran tell anyone else in the immedi ate area or within
heari ng range about such an order. During the period when he was
cl eaning up the coal, the face conveyor of the |longwall was
operating. M. Wods stated that M. Bowran woul d not have
allowed the nen to run this electrical equipnment if they were
shut down for an unwarrantable failure order. On
cross-exam nati on, however, he adnmitted that MSHA inspectors
al l owed the operator to run conveyors during the abatenent of
accumul ation viol ations so that accunul ati ons could be renoved.
M. Wods agreed with M. Dickerson that the place to take a
"total intake" reading was the point marked "B' on Exhibit No. 2,
and the "intake on the head" point was marked "A. "

I nspect or Bowran was recalled as a rebuttal w tness for
MSHA. He disagreed with the testinony of Itmann's w tnesses
concerning the effect which the shot fired by M. Dickerson had
on the ventilation. M. Bowran believed that such a shot woul d
i ncrease rather than decrease the anmount of air flow ng across
the face, since it would spread the material around and open up
t he area.

Wth respect to the actual issuance of the w thdrawal order
M. Bowman stated that he issued it verbally on the section and
that he was "reasonably sure"” that he issued it in witing that
night. He noted that Citation No. 657833, which would be the
next citation in the inspector's book of consecutively nunbered
forns, was issued on the evening of Novenber 29. He also
identified Citation No. 657834, saying it was issued around 1:20
p. m on Novenber 30, 1979.

Donny Col eman was recalled as a rebuttal wi tness for |tmann
He reiterated his earlier testinony that he was not given a copy
of the witten order until approximately 3:30 p.m on Novenber
30. However, he also testified that Ctation Nos. 675833 and
657834 were served to himat the sane tine.

Fact of Violation

I find that Itmann violated 30 CF. R [75.301 as all eged.
The conpany did not challenge the inspector's finding that the
flow of air at the point marked "A" on Exhibit No. 2 was |ess
than the 9,000 CFMrequired by the regulation. | also find that
this was the proper place to determine the "quantity of air
reaching the intake end of [the] pillar line" within the neaning
of the standard.

Itmann argued that this finding al one does not automatically
mean that the conpany violated Section 75.301. At the hearing,
[tmann cited "the spirit
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of the law that runs through the Section 75.300's, which is the
subpart D of the regulations dealing with the ventilation

* * * " Counsel for Itmann attenpted to draw a conpari son

bet ween Section 75.301 and Section 75.308, dealing with nmethane
accunul ations in face areas. Specifically, he argued that a
violation of Section 75.308 exists only "if a mne operator, upon
becom ng aware of the presence of 1.0 volune percent or nore of
nmet hane at a working place,” fails to take a series of renedial
actions. These include nmaki ng i medi ate changes or adj ustnents
in the ventilation of the mine, cutting off electrical equipnent,
stopping all work in the affected area, taking precautions to
prevent other areas of the mine from becom ng endangered, and

wi t hdrawi ng miners from areas where the nethane content is 1.5
percent or higher. Counsel argued that the same criteria should
be applied in determining if a violation of Section 75.301
occurred.

| have reviewed Itmann's argunent on this point and find it
is without nmerit. The conparison between Section 75.301 and
Section 75.308 does not withstand anal ysis. Section 75.308 reads
as follows:

If at any tinme the air at any working place, when
tested at a point not less than 12 inches fromthe
roof, face, or rib, contains 1.0 vol ume per centum or
nore of methane, changes or adjustnents shall be nade
at once in the ventilation in such mne so that such
air shall contain less than 1.0 vol une per centum of
nmet hane. Wil e such changes or adjustnents are
underway and until they have been achi eved, power to
electric face equi pment |ocated in such place shall be
cut off, no other work shall be permtted in such

pl ace, and due precautions shall be carried out under
the direction of the operator or his agent so as not to
endanger other areas of the mne. |If at any tinme such
air contains 1.5 volunme per centum or nore of nethane,
all persons, except those referred to in section 104(d)
of the Act, shall be withdrawn fromthe area of the

m ne endangered thereby to a safe area, and al

el ectric power shall be cut off fromthe endangered
area of the mne, until the air in such working place
shall contain less than 1.0 vol une per centum of

nmet hane.

In brief, this standard provides on its face that specific
remedi al actions nust be taken when nethane concentrations reach
a certain level. The standard does not say that a violation
occurs as soon as such levels of nethane are detected. In sharp
contrast, the relevant part of Section 75.301 provides that "the
m ni mum quantity of air reaching the intake end of a pillar Iine
shall be 9,000 cubic feet a mnute." [Enphasis added.] The

| anguage of this regulation is nandatory, and there are no
qualifications on it. Therefore, | reject Itmann's argunment and
find that a violation of Section 75.301 occurred.

The Unwarrantable Failure |ssue



In Eastern Associated Coal Corp., 3 IBVA 331, 356 (1974),
the Interior Board of M ne Operations Appeals stated that an
unwar rant abl e failure finding
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nmust be uphel d where, "on the basis of the evidentiary record, a
reasonabl e man woul d concl ude that the operator intentionally or
knowi ngly failed to conply or denonstrated a reckl ess disregard
for the health or safety of the miners." [Enphasis in original
footnotes omtted.] Simlarly, in Zeigler Coal Conpany, 7 |BNA
280, 295-96 (1977), the Board held that an inspector shoul d nmake
a finding of unwarrantable failure "if he determ nes that the
operator involved has failed to abate the conditions or practices
constituting such violation, conditions, or practices the
operator knew or should have known existed or which it failed to
abat e because of a lack of due diligence, or because of

i ndi fference or |ack of reasonable care.™

In this case, | do not believe MSHA has sustained its burden
of showing that Itmann's violation of the standard was
unwarrantable. | find the air bl ockage which resulted in the

ventil ation probl emwas caused by M. Dickerson's shooting the
panhandl e at the end of the day shift. He stated that before the
shot, he obtained an air reading of 12,600 CFM but that he did
not take an air reading after shooting the coal. Wen M. Wods
shift came on, the air was down to 6,800 CFM The nmen on M.
Whods' shift inmredi ately went about the task of cleaning up the
panhandl e area and restoring a proper air flow Based on this
sequence of events, | do not believe the violation of the
standard was intentional or knowing or that it denonstrated a
reckl ess disregard for the safety or health of the workers. |
accept M. Dickerson's testinony that the reduction in air flow
was not noticeable w thout taking an anenmoneter reading. |
further find that M. Wods did not have enough tine to take his
regul ar preshift reading before being told by Inspector Bowran of
the problem In short, while a violation of the standard
occurred, the operator was, at the nost, ordinarily negligent.
Under these circunstances, the unwarrantability finding nust be
vacat ed.

| ssuance of the Order

Section 104(a) of the Act provides that citations nmust be
i ssued "with reasonabl e pronptness.” Inspector Bowran stated
that he issued the order verbally to M. Coleman and M. Wods at
4:40 p.m on Novenmber 29, 1979. He was unable to recall when he
issued the witten order. M. Colenan testified that the
i nspector told himthe situation could be an order, but not that
it was an order. M. Wods did not recall any discussion of an
order at the site. The earliest tinme when the parties can be
said to agree that the witten order was issued was around 3: 00
p. m the next day, Novenber 30.

Regardl ess of what transpired underground on Novenber 29,
bel i eve the order was issued with reasonabl e pronptness. The
testimony concerning the oral issuance of the order is
conflicting, but I do not believe that 24 hours is an undue
period of tinme to el apse before the i ssuance of a witten order
Such orders are carefully scrutinized by operators for the
correctness of the information contained therein. 1In nmy view,
M. Bowran wanted to be sure the order was issued on an



appropriate formand that the information in it was correct. He
undoubtedly realized that a contest proceedi ng such as this m ght
result, and that the order which he issued would be an inportant
docunent in such a proceeding. | also do not believe Congress

i ntended that the "reasonabl e pronptness” standard be construed
strictly against MSHA. The | ast
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sentence of Section 104(a) reads: "The requirenment for the

i ssuance of a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any provision
of this Act." Therefore, | find that the validity of the order
is not affected by the nethod in which it was issued.

Cvil Penalty to be Assessed

As stated above, Itmann was negligent in allow ng the
ventilation in the relevant area to drop bel ow the required
m nimum The gravity of the violation was serious since a
nmet hane buil dup coul d have occurred and resulted in an expl osion
Itmann is a |large operator and the assessnment of a civil penalty
inthis matter will not affect its ability to remain in business.
The parties stipulated that during the 24-nonth period preceding
the i ssuance of this order, there were a total of 856 inspection
days during which the conpany had a total of 439 assessed
viol ations. Based upon the criteria in 30 C.F. R 0100.3(c), |
find this to be a good prior history. The violation was abated
in good faith.

In I'ight of these considerations, | assess a penalty of
$1,000 for this violation.

CORDER

Order No. 657832 is AFFIRVED insofar as it alleges a
violation of 30 CF.R [75.301. The order's finding that this
violation resulted froman unwarrantable failure of the operator
to conply with the standard is VACATED. Itmann is ORDERED to pay
$1,000 in penalties within 30 days of the date of this O der

Edwin S. Bernstein
Admi ni strative Law Judge



~236
APPENDI X
TABLE



