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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 80-20-M
PETI TI ONER A/ O No. 04-00010-05014 V
V.
Rl VERSI DE CEMENT COVPANY, Crestmore M ne and M|
RESPONDENT
DEC!I SI ON

Appear ances: Theresa Kalinski, Esq., Ofice of the Solicitor, US.
Department of Labor, Los Angeles, California, for
Petitioner, NMSHA
Jerry E. Hnes, Esq., @fford-H |l and Conpany, Dall as,
Texas, for Respondent, R verside Cenent Conpany

Bef or e: Judge Merlin

This case is a petition for the assessnent of a civil
penalty filed by the governnment agai nst Ri verside Cenent Conpany.
A hearing was held on Tuesday, Decenber 16, 1980.

The al |l eged violation was of section 57.14-1 of the
mandat ory standards. Section 57.14-1 provides that: "GCears;
sprockets; chains; drive, head, tail, and take-up pulleys;
flywheel s; couplings; shafts; sawbl ades; fan inlets; and simlar
exposed novi ng machi ne parts which may be contacted by persons
and which may cause injury to persons shall be guarded.” The
citation, which was issued on May 9, 1979, provides the
fol | owi ng:

An area approximately 5 foot by 4 foot due to a

mat eri al spillage buil dup bel ow conveyor belt No. 104
was used as a passageway near an unguarded take-up
pulley with the pinch point of the bend pulley
accessible. The return area (lower) of the conveyor
belt was not covered or guarded to protect enpl oyees
when using this area as a passageway.

At the hearing, the parties entered into the foll ow ng
stipulations (Tr. 23):

1. The operator is the owner and operator of the
subj ect m ne
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2. The operator and the mine are subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977.

3. The adm nistrative | aw judge has jurisdiction of
thi s case.

4. The inspector who issued the citation was a duly
aut hori zed representati ve of the Secretary.

5. A true and correct copy of the subject citation was
properly served upon the operator.

6. Copies of the subject citation and term nation of
the violation in issue are authentic and may be
admtted into evidence for the purposes of establishing
their issuance, but not for the purpose of establishing
the truthful ness or relevancy of any statenents

t her ei n.

7. The inposition of a penalty will not affect the
operator's ability to continue in business.

8. The alleged violation was abated in good faith.

9. In overall terms, the operator has a noderate
history of violations. 1In addition, the operator has a
sizable history regarding this particul ar standard, but
the interpretation of this standard has been a matter
of honest dispute between the parties, and on sone
occasions in the past, the presiding judge, after

heari ng, has vacated citations based upon the standard,
whi ch deci sions were not appeal ed, but rather were
accepted by MSHA. Finally, there has been no citation
at the Crestnore Mne and facility of this standard for
t he past year.

10. The operator's size is |arge.

Testinmony was given by the inspector who issued the citation
and by the operator's safety engineer. The inspector testified
that on the day of the inspection he saw that both the take up
and the bend pulleys were unguarded while the belt was running
(Tr. 5-6). He observed that the bend pulley was approximtely
4-5 feet above the ground and that to cross underneath this
pul l ey a person would have to bend over and coul d becone
entangled in the pulley (Tr. 7). The inspector believed the area
under the conveyor and bend pull ey had been used as a passageway
because he had seen footprints in the area (Tr. 6). He stated
that he generally cited all unguarded pulleys unless enpl oyees
could not becone entangled in the pulley because of height or
ot her circunmstances. The decision to cite a particular condition
i s based upon his individual judgenment and not on any
pre-existing guidelines (Tr. 14-15).

The safety engi neer who acconpani ed the inspector testified
that the area under the belt and pulley is not used as a wal kway;
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the area were due to the fact that the belt had been repl aced

| ess then one week prior to the inspection (Tr. 18-19). He
stated that approximately 70 feet fromthe pulley assenbly there
was a crossover, and that the belt itself ended approxi mately 80
feet fromthe pulley assenbly (Tr. 21-22). The engi neer

acknow edged that there was no barrier to prevent enpl oyees from
goi ng under the belt at the cited area (Tr. 21). At the close of
his testinmony, he stated that a recent change in nanagenent has
led to an inproved attitude towards safety at the conpany and to
i nproved rel ati ons between MSHA and the operator (Tr. 24-25).
VWen recalled to the stand, the inspector stated that the wal kway
over the belt was not in place on the date of the inspection and
that no other way existed for crossing the belt (Tr. 16).

I find that a violation of the nmandatory standard occurred.

Bot h pi eces of equipnent are clearly covered by the cited
standard. Take up pulleys are specifically nmentioned in the
standard and the bend pulley is a "simlar exposed nmoving nachi ne
part." Furthernore, the testinony given at the hearing by both
the inspector and the operator’'s w tness denpnstrates that these
parts may be contacted by persons and consequently may cause
injury. As | have stated before, "[i]t is not necessary under
this mandatory standard to establish precisely the probability of
injury or of contact by individuals. 1[It is enough that there may
be contact and that there may be injury.” Magma Copper Conpany,
DENV 79-320-PM et al. (August 9, 1979).

Al t hough a serious violation occurred, the parties have
agreed that the interpretation of this particular standard has
been a matter of dispute between the parties. As already set
forth I nyself have, in the past, vacated citations issued to
this operator based upon this standard. Furthernore, at the
hearing the parties stipulated that there have been no citations
based upon this standard at this facility in the past year. |
bel i evTOPhese factors reduce the el enents of negligence and fault
t hat m ght otherw se be present.

Based upon the foregoing and taking into account all the
statutory criteria a penalty of $100 is assessed.

ORDER
The operator is ORDERED to pay $100 within 30 days fromthe

date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



