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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 80-66-M
PETI TI ONER A. O No. 09-00017-05005 H
V.

Bl ue Ri bbon Quarry
DOVE CREEK GRANI TE COVPANY, | NC.
RESPONDENT

DECI SI ON

Appear ances: M chael Hagan, Attorney, Ofice of the Solicitor, US.
Departnment of Labor, Atlanta, Ceorgia, for the petitioner
John Strong, Elberton, CGeorgia, for the respondent

Bef or e: Judge Koutras
Statement of the Proceedi ng

Thi s proceedi ng concerns a proposal for assessnment of a
civil penalty filed by the petitioner against the respondent
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. [00820(a), charging the respondent with one
al l eged violation of mandatory safety standard 30 CF. R 0O
56. 15- 5.

Respondent filed a tinmely answer and notice of contest and a
heari ng was convened on Novenber 25, 1980, in Athens, Ceorgia.
The parties waived the filing of witten proposed findi ngs and
concl usi ons, but were afforded an opportunity to present ora
argunents in support of their respective positions. A bench
deci sion was rendered which is herein reduced to witing as
requi red by Comm ssion Rule 65, 29 C.F.R [2700. 65.

| ssues

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for assessnent
of civil penalty filed in this proceeding; and, if so,(2) the
appropriate civil penalty that should be assessed agai nst the
respondent for the alleged violation based upon the criteria set
forth in section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of this decision
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In determ ning the amount of a civil penalty assessnment, section
110(i) of the Act requires consideration of the follow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. [0820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Di scussi on

Citation No. 099053, August 22, 1979, 30 C. F.R [56.15-5
states as follows: "darence Thornton and Julius Langston were
drilling a lift hole using a 12 inch piece of channel iron for a
working platform The platformwas just above water which was
about 30 feet deep. Neither man was wearing safety line or life
j acket . "

Stipul ation

Respondent is subject to the jurisdiction of the Federa
M ne Safety and Heal th Revi ew Commi ssion (Tr. 7).

Testinmony and Evi dence Adduced by the Petitioner

MSHA i nspect or Tom Hubbard confirned that he issued the
citation and w thdrawal order after inspecting the m ne and
di scovering two nmen who were in danger of falling off a 12-inch
wi de channel iron. He noticed that the channel iron had a 2-inch
lip running along either side of its approximate 10-foot |ength
(Tr. 13). One side of the channel iron was on the quarry wall
and the other end was resting on a pile of subnerged stone or
quarry bottom The section of the iron on which the men were
standi ng was suspended over water which vibrated when the nen
nmoved on the iron. According to the worknen, the water was 30
feet deep. M. Hubbard hinself took a 15-foot pole and
unsuccessfully attenpted to touch bottomw th it. Upon
guestioning the two nen, M. Hubbard determ ned that neither
could swm (Tr. 14-15).

M. Hubbard testified that the nen were using a jackhamrer
drill which released oil during use. This oil, he concl uded,
woul d make t he wal ki ng surface of the channel iron slippery. The
2-inch I'ip on the iron was al so thought to provide a tripping
hazard. Since the nmen could possibly drown if they fell, M.
Hubbard felt that the men should have been tied down or have worn



safety belts while perform ng the operation (Tr. 15-17).
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I nspect or Hubbard testified that M. Thornton, the foreman, was
aware that the nmen were working without safety belts or lines,
al t hough a reasonabl e peson shoul d have known of the danger
After M. Hubbard issued the 107(a) withdrawal order, the
operator withdrew the nen and sent themto town to purchase the
proper equipnment (Tr. 17-18).

In response to bench questions, M. Hubbard testified that
on the day follow ng the issuance of the w thdrawal order, there
was full conpliance with the safety requirenents. He reiterated
the fact that the reason he issued the original citation and
wi t hdrawal order was because of the danger of falling or
drowni ng, and not because the operator used a channel iron as a
work platform M. Hubbard stated that it was not unusual to
allow water to fill up part of a nonworking quarry, because it
could al ways be punped out at a later date. At the tinme of the
citation, he found this to be a working quarry (Tr. 18-22).

Testinmony and Evi dence Adduced by the Respondent

Respondent attenpted to introduce two sworn affidavits, but
these were rejected because it was not shown that the affiants
were unavail able (Exhs. R 1, R 2). Respondent conceded the fact
of a violation, but then referred to the conpany's financi al
statements as evidence of its unstable financial condition (Exh.
R-3). The defense rested its case on the fact that the company
was no longer in business (Exh. R4, Tr. 25-27).

Fi ndi ngs and Concl usi ons
Fact of Violation

Respondent is charged with a violation of 30 CF. R 0O
56.15-5 which requires men to wear safety belts and |ines when
there is a danger of falling. Respondent concedes, and | find,
that allowing nen to work on a channel iron where there was a
danger of falling, wi thout providing safety belts and I|ines,
violated this regul ation

Good Faith Conpliance

The record supports a finding of good faith conpliance with
the withdrawal order. The inspector testified that the nen
i medi atel y ceased working and were sent to buy ropes. The next
time he visited the site, the workers were securely tied down
(Tr. 17-18).

Gavity
The evi dence establishes that this was a serious violation

Since the water was at | east 15 feet deep, and neither man coul d
swim there was a good possibility of drowning.
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Negl i gence

| find that this violation was a result of ordinary
negl i gence. A reasonable man woul d have recogni zed t he danger and
woul d have required the workers to wear safety belts and lines.

H story of Prior Violations

Respondent's record indicates that there was no significant
history of prior violations warranting an increase in the
assessnent (Exh. P-2).

Si ze of Business and Effect of Civil Penalty on Respondent's
Ability to Remain in Business

The evidence indicates that the quarry was run by a snal
operator (Exh. P-2), and petitioner agreed that this was the case
(Tr. 8). Both parties agree, and | find, that the respondent is
no | onger in business. Further, | am persuaded by respondent's
financial records that the mne operated at a loss in 1979, and
petitioner does not dispute that this was in fact the case (Tr.9).

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons nmade
in this proceeding, a civil penalty of $100 is assessed for
Citation No. 099053, issued on August 22, 1979, for a violation
of 30 CF.R [056.15-5. | conclude that since the m ne operator
is no longer in business, a $500 penalty will serve no usefu
deterrent purpose, but due to the gravity of the violation,
bel i eve that an assessnent of $100 is appropriate.

CORDER

Respondent is ORDERED to pay the civil penalty assessed by
nme in the ampbunt of $100 within thirty (30) days of the date of
this decision. Upon receipt of paynent by MSHA, this matter is
di sm ssed

Ceorge A. Koutras
Admi ni strative Law Judge



