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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

W R GRACE AND COVPANY, Contest of Citation and Orders
CONTESTANT
V. Docket No. SE 80-98-RM
Docket No. SE 80-99- RM
SECRETARY OF LABOR, Docket No. SE 80-100-RM
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) Bonny Lake M ne
| NTERNATI ONAL CHEM CAL WORKERS
UNI ON,
RESPONDENTS

ORDER DENYI NG MOTI ON TO DI SM SS
and
ORDER OF CONTI NUANCE

These consol i dated proceedi ngs concern two i nmm nent danger
wi t hdrawal orders and one citation served to contestant W R
Grace and Conpany by an MSHA i nspector on May 7, 1980. The
dockets have been schedul ed for hearings on the nerits in Tanpa,
Florida, during the termFebruary 3-5, 1981, and the parties were
so informed by notice of hearing issued by ne on Decenber 29,
1980.

On January 19, 1981, the Secretary, with the asserted
concurrence of contestant's counsel, filed a docunent styled
"Notice of Dismissal", whereby the Secretary purports to wthdraw
fromthis proceeding as a party respondent and to dismss his
answer to the contest. Although the docunent is not styled as a
motion | will treat it as such for the purpose of my ruling in
this matter. As grounds for its nmotion, the Secretary asserts
that "the evidence now avail abl e does not appear to sustain the
violations as alleged". The Secretary al so asserts that the
contested orders and citation have been reissued to the
i ndependent contractor (Pop's Painting of Lakeland) in accordance
with MBHA' s present policy concerning i ndependent contractors, a
copy of which is attached to the notion.

Exhi bit "D' attached to the notion is a copy of an Cctober
31, 1980, nenorandum from MSHA' s Admi ni strator Robert B.
Lagat her, setting forth the "new' independent contractor policy,
and paragraph three advises
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that in the case of citations pending before this Conmm ssion
counsel may either dism ss the case agai nst the operator or nove
to join the contractor as a party. In view of the Conm ssion's
Cct ober 7, 1980, decision in dimx Ml ybdenum Conpany v. NSHA
et al., DENV 79-102-M through DENV 79-105-M the Secretary may
not dism ss any cases pending before this Conm ssion or its
Judges. In dimax, the Comrission clearly stated that once an
operator contests a citation the Secretary cannot deprive the
Conmi ssion of jurisdiction by vacating the citation

Accordingly, any attenpts by the Secretary to summarily di sm ss
t hese proceedings on his own initiative without ny prior approval
is rejected.

Wth regard to the "new' independent contractor policy, M.
Lagat her's menorandum nmakes reference to a policy which becane
effective June 23, 1980. However, a copy of that policy is not
attached to the notion, and | have no independent recollection as
to what it may be. The present independent contractor
regul ations found in Part 45, Title 30, Code of Federa
Regul ati ons, becane effective July 31, 1980, 45 Fed. Reg. 44494,
et seq., and | assune these are controlling.

In a recent contest proceedi ng concerning an order and three
citations issued by MSHA inspectors on February 9 and 11, 1980,
t he operator defended on the ground that at |east one of the
citations and the order should have been served on the
i ndependent contractor rather than on the contestant mne
oper at or-owner, Harman M ning Corporation v. NMSHA, Dockets VA
80-94-R through VA 80-97-R, decided January 2, 1981. 1In those
proceedi ngs, MSHA took the position that since the citations were
i ssued before the effective date of the new i ndependent
contractor regulations on July 31, 1980, the then prevailing
policy of citing only the owner-operator was controlling, and no
mention was made of any June 23 or Cctober 31, 1980 policies. In
the instant cases, even though the orders and citation were al so
i ssued prior to the effective date of the newly pronul gated
contractor regul ations, MSHA opted to apply its new policy rather
than the "owners only" argunent advanced in the Harman M ni ng
cases.

The Secretary states that the contested orders and citation
have been rei ssued substituting Pop's Painting of Lakeland as the
responsi bl e i ndependent contractor mne operator, but that Pop's
Pai nting has not contested the nodified orders and citations.
take note of the fact that copies of the "nodified" orders and
citations sinply nake reference to the fact that they are
nodified to reflect the change in the named respondent and there
is no change in the issuance date of the orders or citations, and
there is no informati on as to when these citati ons may have been
actually served on the contractor

The Secretary's notion to dism ss these proceedings is
DENIED at this time and the schedul ed hearings are CONTI NUED.
Further, in order to clarify several matters raised by the
notion, and to resolve the somewhat inconsistent enforcenent
actions taken agai nst operators and contractors, MSHA' s counse



is directed to furnish ne with the followng information within
twenty (20) days of the date of this order:
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1. A statement clarifying the asserted June 23, 1980,
contractor policy referred to in the Cctober 31, 1980
Lagat her menor andum

2. Wuether the statenent that "the evidence now
avai | abl e does not appear to sustain the violations as
al | eged" is based on the fact that the contractor
rather than W R Grace and Conpany, is solely liable
and responsible for the orders and citation issued in
t hese proceedi ngs.

3. The date and nethod of service of the orders and
the citation on the contractor Pop's Painting of

Lakel and, and whether there is any indication that the
contractor intends to contest the citations.

Ceorge A. Koutras
Admi ni strative Law Judge



