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RESPONDENT

DECI S| ON ON REMAND
St at enent of the Case

On Decenber 19, 1980, the Conmission issued its decision in
this matter and remanded the case to ne for further proceedings
for the limted purpose of making findings concerning the
followi ng itenms which apparently troubl ed the Conm ssion during
its consideration of the appeal taken by MSHA, and the itens
listed are quoted frompgs. 5 and 6 of the decision and remand:

1. Although the judge found that "the | oconotive had a
dual braking systeminstalled . . .," he did not
explicitly determ ne what constituted the pneumatic
portion of the dual braking system W believe that the
j udge shoul d have nmade explicit findings as to whether
the truck energency brake and its air supply were part
of the pneumatic braking system The failure to

det erm ne whether the truck enmergency brake was part of
or independent of the pneumatic braking system | eaves
unanswered the major factual issue in this case,

whet her the dual braking systemwas operable. If the
truck emergency brake were found to be part of the
pneumati c system questions remain as to whether it was
operable in these circunstances and coul d have supplied
air to the brake cylinders.

2. Therefore, we remand to the judge for further
proceedi ngs. Specifically, we remand for a finding as
to whet her the dual braking systemwas operable. In
order to nmake this ultimate finding, findings are al so
necessary on why the primary pneunatic brake failed to
stop the train after the electricity was interrupted,
whet her the truck emergency brake is part of the
pneumati c portion of the dual braking system and, if
so, why it failed to stop the train.
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Di scussi on

The al |l eged violation of 30 CFR 75.1404, is stated on the
face of the citation issued on Septenber 9, 1977, and the
conditions described by the inspector are as foll ows:

The pneumatic braking systemon the No. 20 | oconotive
bei ng used for coal haul age purpose was not sufficient
to control a trip of 28 | oaded mine cars which were
involved in a run-a-way trip. The brake shoes were not
properly aligned with the trucks and could not apply
uniformfrictional pressure on the braking surface.

The |inkage for the manual brake was di sconnected
conpletely. 75.1404.

30 CFR 75.1404, a statutory provision dealing with automatic
brakes and speed reduction gear, provides as follows:

Each | oconoti ve and haul age car used in an under ground
coal mne shall be equipped with automatic brakes,
where space permts. Wiere space does not permt

aut omati c brakes, | oconotives and haul age cars shall be
subj ect to speed reduction gear, or other simlar

devi ces approved by the Secretary, which are designed
to stop the | oconotives and haul age cars with the
proper margin of safety.

30 CFR 75.1404-1, a reqgulatory standard dealing with braking
systens, provides as foll ows:

A |l oconptive equi pped with a dual braking systemwil|l
be deened to satisfy the requirenments of [0O75.1404 for
a train conprised of such | oconotive and haul age cars,
provi ded the | oconotive is operated within the [imts
of its design capabilities and at speeds consi stent
with the condition of the haulage road. A trailing

| oconoti ve or equival ent devices should be used on
trains that are operated on ascendi ng grades.

As stated by ne during the course of the hearing, the
critical issue in this case is whether the petitioner (MSHA) has
carried its burden of proof in establishing that the pneumatic
braki ng systemon the | oconotive in question was sufficient or
adequate to control the trip of cars it was pulling on the day in
question (Tr. 54). Petitioner has the burden of establishing
that the braking systemwas in face i nadequate. |In ny origina
decision of April 3, 1979, | specifically rejected any notion
that petitioner had established a casual connection between the
brake shoe condition described by the inspector on the face of
the citation and the failure of the | oconotive to stop, and
specifically found and concluded that petitioner had not proven
by a preponderance of the evidence that any mi salignnent of the
brake shoes adversely affected the braking capacity of the
| oconotive on the day in question
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It should be noted that respondent was not charged with a
viol ation of section 75.1404-1. The initial alleged violation of
section 75.1404 was based on the inspector's belief that the
| oconoti ve pneumatic braking systemwas not sufficient to control
the trip of cars it was pulling on the day in question, and his
belief that asserted m salignment of the brake shoes and
di sconnect ed manual brake sonmehow contributed to his concl usion
that the braking systemwas insufficient. Since the |oconotive
i n question had a dual braking system consisting of a dynamc
system and a pneumatic system rather than automatic brakes,
reference nust be nmade to section 75.1404-1 in order to determ ne
whet her the dual braking systemon the | oconotive in question met
the requirenents of section 75.1404-1, and if it did, then it
necessarily follows that respondent has conplied with the cited
section 75.1404 requirenments. However, throughout this whole
exam nation of the interrelationship of these standards, it
shoul d be kept in mnd that the burden of proof is on MSHA, not
t he respondent.

Inits brief filed with the Conmm ssion on appeal, petitioner
took the position that in order to establish a violation of
section 75.1404-1, it may show (1) that the | oconotive was not
equi pped with a dual braking system (2) that the |oconptive was
bei ng operated beyond the Iimts of its design capabilities, or
(3) that the I oconotive was being operated at a speed
i nconsistent with the conditions of the haul age road. The
petitioner conceded that it never alleged that the | oconptive was
operated at excessive speed or that it was operating beyond its
design capabilities and that these issues are not present in this
case, and | specifically nade that finding in dispatching
petitioner's argunents on these points.

It woul d appear to ne that the parties may have read into ny
deci sion a conclusion that | based ny decision vacating the
citation on a cursory finding that once it has been established
that a dual braking systemwas in fact installed on the
| oconoti ve, respondent nust prevail. As a matter of fact, the
thrust of petitioner's argunents to the Comni ssion on appeal is
the assertion that | concluded that the nere presence of a dua
braki ng system satisfied the requirenents of section 75.1404, and
in support of such a conclusion, petitioner cites "numerous
occasi ons" during the course of the hearing where "the judge gave
i ndi cations that he believed the regulation in issue required
only the nere presence of a dual braking systent (citing Tr.
101-102, 109, 115-116, 182, 237). In short, petitioner believes
that | concluded that the presence of defective or nmisaligned
brakes was irrelevant, as long as the dual braking system was
installed on the | oconotive.

In retrospect, | can understand how the parties may have
concl uded that this was the basis of ny decision. Although ny
deci sion contains a detail ed discussion concerning the sonmewhat
superficial after-the-fact investigation conducted by MSHA with
respect to the condition of the | oconotive brake shoes, and
al t hough | specifically found that MSHA had failed to establish a
nexus between the asserted defective brake shoes and the braking



capacity of the loconotive on the day in question, by
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sinmply adopting respondent's argunments that section 75.1404 and
1404-1 are merely "design" criteria, the parties nay have been
msled in believing that this was the crucial focus of mny decision.

| have carefully re-exam ned the transcript references
referred to by the petitioner to support its assertion that |
bel i eved the nere presence of a dual braking system whether
defective or not, satisfies the requirements of section
75.1404-1. \Wile it is true that nmy inquiries focused on design
capabilities, they were nmade in the context of the manner in
whi ch petitioner's counsel was devel oping his theory of the case,
nanely that the presence of m saligned or worn brakes ipso facto
established that the | oconotive was not being used as originally
designed. The transcript references foll ow bel ow

(Tr. 101-102)

JUDGE KOQUTRAS: (Ckay. Because what we've got so far is
it is MESA' s position apparently that the m salignment
of the brakes and the di sconnected |inkage on the

par ki ng brake, those two conditions were in violation
of 75.1404 and/or .1404-1.

MR, MORAN:  Yes, in that those systens were --
primarily the former systemwas unable to adequately
control the | oconotive with the nunber of cars it had
on that trip.

JUDGE KOQUTRAS: Notwi thstanding the fact that the

| oconotive itself nmay be designed to operate within its
designed capabilities, et cetera. |In effect, what your
argunent is there were sone worn brakes and

m sal i gnment of a brake here; therefore the | oconotive
was not designed to do what is intended.

MR, MORAN: That's right.

JUDGE KOQUTRAS: Wuld that al so apply to brakes that
are worn as a nornal everyday wear and tear situation?

MR MORAN: Yes. |If the weekly inspections are carried
out, that would disclose a condition |ike that, and
obviate a violation of that.

JUDGE KOQUTRAS: It mght disclose it but not
necessarily result in correction of the condition

VWhat |'msaying is if the inspector happens on the
scene one day and inspects a | oconotive and he finds
some worn brakes on it, does he imrediately come to the
conclusion that that |oconotive is not designed to do
what is intended, sinply because there are sonme worn
brakes on it?
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MR MORAN: No, but if the brakes are misaligned -- if he
determ nes they are not capable of not stopping the
| oconotive, then he would issue a violation of 75.1404-1
(Tr. 109)

JUDGE KQUTRAS: You don't know of any such requirenent
of policy. Ckay.

Let's go back to the objection now | digressed a
little bit. See if you can develop a few nore facts.
VWhat we are tal king about is a specific incident here.
Now t he operator in this case is charged with using a

| oconoti ve which, MESA -- MSHA clains was not operating
within its capabilities. In other words with a faulty
brake mechanismon it.

So, what |'m concerned about and what we all should be
concerned about is whether or not this particular

| oconotive, on this particular day, under the
conditions which prevail, was it in fact operating
withinits limts or not?

So, if we can get a little bit nmore information; I|ike
di d anyone make a judgenent as to how fast this thing
was traveling, or what the | oads were?

BY MR MORAN:

Q M. Smth, did you consider on issuing your order
t he nunber of trips, the nunber of cars involved in the
trip?

A, No, sir.
(Tr. 114-116)

JUDGE KOQUTRAS: Let me ask you, M. Moran, this
guesti on.

Assum ng you' ve got brake shoes, brakes, wheels, dua
braki ng systens, the whole bit for a | oconptive in a
mne, and that's all up to snuff. It neets the
specifications -- the braking system Soneone eval uated
the | oconotive, the way it's used in the mne on a
daily basis, and they decided that this braking system
is up to snuff. As a matter of fact, let's assune
again for this hypothetical NMSHA | ooked at it,

i nspected it and gave its stanp of approval on it.

For some reason the | oconotive is down at maintenance.
It's in the mai ntenance shop and the nmechanic is
putting the wheels and putting the brakes back on, et
cetera, et certera.
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For some unknown reason he puts them on backwards and
they are misaligned, and the inspector walks in the mne,
sees that condition and cites a violation.

Wuld it be your position then that that particular
| oconotive is not designed, et cetera, et cetera, et
cetera as .1404-1 requires?

MR, MORAN: Yes, that's our position. That is a
violation of 75.1404.

If the braking system although it's great, if it is
put on wong then you don't have an effective braking
system

JUDGE KOQUTRAS: You don't view that as a separate
vi ol ati on, separate fromthe --

MR MORAN:  Well, there's no other regul ation that
provi des for that sort of thing.

JUDGE KOQUTRAS: Well, that's part of the problem here.
Maybe there should be. Maybe in the Secretary's
infinite wi sdomwhen he set up a .1404-1, he should
have a -2 to cover that situation. So, what you're
doi ng now i s your --

MR, MORAN: It depends on one individual's reading of
. 1404 versus anot her.

JUDGE KOQUTRAS: That's right. And it takes a | ot of
straining | mght add, to get to the conclusion that

t he hypothetical | just gave you does to the design
capabilities of the | oconotive, as the standard itself
is witten and as enbel | i shed by .1404- 1.

MR MORAN: Well, we're getting into an extended | egal
di scussion. It's frommy point of view-- to state
that you have an operative dual braking systemwhich is
i nproperly aligned, it can't do the job of stopping the
| oconoti ve, then you have a violation of 75.1404.
VWhat's the point of having the systemif it's not on
there right?

JUDGE KQUTRAS: Ckay.

MR MORAN: It seens to be an inplicit but commobn sense
interpretation of 75.1404-1.

JUDGE KOUTRAS: That renains to be seen.

MR, MORAN: That is the Secretary's position.
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After careful review of the aforenentioned transcript references,
| honestly fail to understand how the petitioner can represent
that they support a conclusion that ny deci sion was based on the
primary prem se that the presence of a dual braking system per se
can constitute conpliance, with no regard given to whether the
dual braking systemwas effectively operable. Petitioner's cited
transcript reference at pgs. 182 and 237 are onmitted because they
| end absolutely nothing to petitioner's argunents in this regard.
Further, petitioner's pieceneal transcript citations, taken out
of context, are of no value to any rational consideration of the
basic problemin this case, a problemthat stens from standards
whi ch I end thensel ves to several interpretations, conpounded by
the fact that MSHA sinply failed to prove a case, and ny
observations made during the hearing which appear as follows at
pgs. 183-184, are in ny view still applicable in this proceedi ng:

JUDGE KOUTRAS: | get the distinct feeling fromthis
case, fromwhat |'ve heard so far, that we found sone
defective brakes that were inoperable; that possibly if
it had not been for the fact of the | oss of power in
this loconptive it probably woul d have done the job
that day and we woul dn't have had the citation, and
there woul dn't have been any question but that the

| oconotive was doing its job that it was designed to
do.

JUDGE KOUTRAS: | get the further distinct feeling in
this case after we go through the investigative process
and interview all these people, and we find that the
brakes are worn and all this, and we know that, "Look
here is a fatality. There is a violation sonepl ace.
Let's |l ook around and see what section we can find to
hang it on."

And 1o and behol d 75.1404 rears its head. | get the
distinct feeling fromthe testinony | have heard that
that is precisely what happened in this case.

| believe that a closer exam nation of the record will show
that nmy ultimate decision in disnmssing this case was based on
the fact that petitioner failed to establish by a preponderance
of the credi ble evidence adduced in support of its case that the
brakes were in fact defective or that the asserted defects
rendered them i nadequate to control the |oconotive. Inspector
Smith testified that he issued the citation on the basis of the
fact that he believed the faulty conditions of the brakes
rendered them i nadequate to control the |oconotive (Tr. 118), and
that if he were to conduct another inspection and find a
| oconotive with the sanme brake conditions as those he observed,
he woul d conclude that the brakes woul d be inadequate to stop the
| oconoti ve, even though it had no trips coupled to it (Tr. 111).
In short, the inspector did not divorce the alleged brake shoe
defects fromhis conclusion that the dual braking system was
rendered i noperabl e because of these asserted defects, and
neither did . | sinply
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concl uded that petitioner had failed to establish through any
credi bl e evidence that the cited defective brake shoe conditions
had anything to do with the failure of the |oconptive to stop
before it derailed. | amstill of that view

Loconoti ve braking systenms - definitions.

The Dictionary of Mning, Mneral, and Related Terns, U S
Department of the Interior, 1968 Edition, contains the foll ow ng
definitions:

dynami c. Forces tending to produce notion

dynam c braking. A nethod of retarding an electric

wi nder or haul age in which a direct current is injected
into the alternating-current wi nder notor stator during
t he decel eration period; the notor then acts as an
alternator and the negative | oad of the wi nding cycle
is absorbed as electric power and wasted as heat in the
controller. Conpared with reverse current braking, it
saves power, but the energy dissipated in braking is
again wasted in the rotor resistance. See also

el ectric braking.

electric braking. A systemin which a braking action
is applied to an electric notor by causing it to act as
a generator.

pneumatic. Set in notion or operated by conpressed
air.

ai rbrake. A mechanical brake operated by air pressure
acting on a piston.

nmechani cal brake. The brake in which the brakeshoes
are pressed agai nst the brakedrum by mechani ca
connecti ons.

auxiliary. A helper or standby engine or unit.

conpressed air. Air conpressed in volume and
transmtted through pipes for use as notive power for
under ground machi nes.

conpressor. a. A machine, steamor electrically
driven, for conpressing air for power purposes. Smal
air conpressors may be conpund steam and doubl e- st age
air. Large conpressors may be tripl e-expansi on steam
and three-stage air and al ways used w th condensers.
b. Any kind of reciprocating, rotary, or centrifuga
punp for raising the pressure of a gas. d. A machine
whi ch conpresses air.



~368
air conpressor. A machine which draws in air at
at nospheric pressure, conpresses it, and delivers it
at a higher pressure. It may be of the reciprocating,
centrifugal, or rotary (vane) type

Loconoti ve braking systens - testinony.

Petitioner presented the testinmony of MSHA | nspectors Janes
E. Kaylor and CGerald F. Smith in support of its case, and they
expl ai ned what they believed to be the braking nmechani snms on the
| oconotive in question. Respondent presented the testinony of
WIlliamE. Funsch, a General Electric Representative whose
experi ence includes the design of |oconotive braking systems. He
testified that the | oconotive in question had four independent
braki ng systens, consisting of a dynam c brake, straight service
or pneumatic air brake, truck enmergency brake, and a parKking
brake. The "parking brake" is the manual nechani cal brake
referred to by the witnesses, and it consists of a screw device
whi ch jacks the brake shoes against the wheels. It is not used
to stop the |l oconotive once it is in notion because it takes too
long to operate the screwi ng device (Tr. 241).

It woul d appear fromall of the testinobny adduced in this
case that the |loconmptive in question had at |east four
identifiable nmethods of braking, and a di scussion of these
systens, including a recapitulation of the supporting testinony,
fol |l ows bel ow.

The dynam ¢ braki ng system

I nspect or Kayl or described the | oconptive dynam c brakes as
follows (Tr. 69-70):

A. Dynamic brakes is a reversal of the polarity of
your notors to give a braking effect, but it is not a
brake. But it's a -- gives you a braking effect.

Q It's kind of like shifting your car into | ow?

A. Yeah. And it doesn't stop it, but it will slowit
down, greatly.

* * *x % * *x % * * * % *

A.  The dynam c brakes gives you a reversal of

polarity. Wat it tries to do is reverse your notors
-- or it will reverse your notors, in sone notors. And
it gives you a slowing down effect instead of | ocking

t he wheel s and ski ddi ng t he wheel s.

Q GCkay. It's like a drag on a notor. Isn't that a
pretty good description of it.

A.  Yeah
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In describing the conparative efficiency between pneumatic and
dynam c braking systens, M. Kaylor indicated that the dynanic
system woul d be the better nethod of slow ng down a | oconotive,
and if he were operating it his practice would be to attenpt to
slow it down by use of the dynam c notor brake drag and then
revert to the pneumatic or air brakes (Tr. 69-71). He confirnmed
that air was required to operate the dynam c braki ng system and
he indicated that "jockeing" or "tapping" the pneumatic air
brakes will deplete the air supply. 1In the event of |oss of
el ectrical power the air conpressor will stop, and subsequent
"tappi ng" of the pneunmatic brakes will deplete the air supply
(Tr. 72-73). In describing the way the dynam c system functi ons,
M. Kaylor stated as follows (Tr. 74-75):

A Well, | knowa little about it. You' ve got
contactors in this particular notor that is operated by
air through a solenoid or a --
Q So you've got sone contactors that need to make
contact to operate the electricity, the interna
function?
A. R ght.
Q And the contactors are designed to operate by air.
A. R ght.

. Ckay. So if you lose your air, even though you
call themelectrical brakes, they function through the
use of air, also.

A Partially, right.

Q Well, you need the air in order to make the contact
which is making the electricity flow?

A. Right.

Q So if you lose your air, you |lose your dynamc
brakes. So, TomWIllians -- as you nentioned -- you
called him Tom-- if M. WIlianms is com ng down that
hill, once he lost that electricity, the harp canme off.

It no I onger could connect up. What's he left with?

A Wll, he's left with -- depending on how nmuch air
he had in his tank, he's got that air in that tank and
however he used that air and when it's gone it's gone.

Q Gkay. So what he's got left, X thousand feet up
the line, when the trolly wire comes off is what's in
t he tank.

A. That's right.
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And,

* * *x % * *x % * * * *

A.  Wien you have power, air conpressor builds your
pressure up to a certain point. Al right. Al the
time that you are operating this notor when you are
using a certain amount of this air this conpressor is
ki cking on and building this pressure back up to that
certain nunber of pounds that's held in this tank

Q GCkay. It could be ninety, hundred, hundred ten
pounds of pressure as an exanpl e.

A.  Yeah, different size notors.

Q Do I understand what you are saying is as long as
you've got your electricity -- assume the trolly wire
is operating, the trolly pole is operating properly --
you can use air however you want to use air and the
conpressor still keeps filling up.

A It's --

Q That's the way the conpressor and the whol e system
i s designed.

A. Right.

at Tr. 80(g) and (h):

Q Ckay. Assune you have a situation where the trolly
harp assenbly becones di sconnected fromthe wre, okay?

A ay.

Q Is it correct for ne to understand that at that
point in time the conpressor is no longer filling up
the air tanks?

A. R ght.

Q GCkay. Is it also correct to assune that you have a
l[imted amount of air at that tinme?

A. R ght.
Q GCkay. Now, M. Feinberg tried to bring out that

point in time that you woul d not have nore brakes, but
that is not quite correct, is it?
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A, No, sir. It's not correct.

Q Ckay. The fact that if you applied the brakes, you
apply the pneumatic brakes one tine, you may not be out
of air, is that correct?

A. That's right.

Q Al right. 1In other words, the ones he used to tap
on the brakes will not necessarily exhaust your entire
br aki ng power.

A. One tap on the brakes would not exhaust it.

MSHA | nspector Smith testified he was famliar with the
braki ng systemon the | oconotive in question and confirned that
it was equipped with a dynam c braking system Both he and
I nspector Kaylor confirmed that "electric brake" is the sane as a
"dynam c" brake. M. Smth confirmed that the purpose of a
dynami c systemis "nore or |less a speed reduction"”, simlar to
"downshifting a car", which slows down a | oconotive rather than
bringing it to a stop. He also confirmed that the |oconotive in
guestion did not have an automatic brake, but was equi pped with a
dual braking system nanmely, a pneumatic or air brake, and a
dynam c brake (Tr. 86-87).

The pneumatic braki ng system

I nspector Snmith described the pneumatic braki ng system as
follows (Tr. 87-88).

Q Was this | oconotive, No. 20, equipped with
aut onotive [sic] brakes?

A, No, sir.
Q It did have a dual braking system is that correct?
A Yes, sir.

Q Do you consider one part of the braking systemto
be the dynam c brake?

A.  Yes, sir.

Q \What would be the other part of this dual braking
syst enf?

A.  The pneumatic brake.

Q The pneumatic brake is also call [sic] the what of
brake?
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A.  Air brakes.

Q Wuld you briefly describe the way the pneumatic or
air brake operates?

A Wll, it's a air systemwhich has a val ve, which
you dlsperse the air to the cylinder, which in turn
apply pressure to the brake shoes, which in turn they
apply pressure to the trucks of the | oconotive.

Q And as | understood fromearlier testinony --
correct me if I"'mwong -- this systemoperates on a
conpressor which is operated by electricity?

A It does.
M. Funsch described a pneurmatic brake as follows (Tr. 247):

A pneumati c brake system works by supplying air from
two main reservoirs on the |oconotive, through a brake
val ve. \Wen you nove the brake valve, it allows air to
flow into four brake cylinders. The brake cylinders
exert a force as a piston, which noves a | ever, which
has lever ratio. 1t pushes the brake shoe against the
wheel . The brake shoe agai nst the wheel generates
friction, which retards the rotation of the wheel, and
slows the train down.

And, at pg. 263:

Q You've heard tal ks about Standard 75.1404 requiring
a dual braking systenf?

A.  Yes.

Q Does this |oconotive have what you -- in your
expertise -- consider a dual braking systenf

A. It does. | would consider the dynam c brake and

t he service brake neeting that requirenent.

Q Service neaning what we've been calling as the air
brake, or pneumatic brake?

A Yes.

Q In fact it's got a couple nore brakes too. But it
is at |least a dual brake systenf

A Yes.
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The auxiliary or "safety" braking system

Inspector Snmith referred to an "auxiliary systent used in
connection with the pneumati c brakes, and he described it as
follows at pg. 88:

Q Is there any sort of an auxiliary systemin
connection with this pneumatic or air brake?

A Yes, sir.
Q Wuld you describe this auxiliary systen?
A, Yes, sir. |It's a separate tank, air tank, that is
used to, when the pressure in the system drops down to
a certain level, what air is in this tank then will be
di spersed to the air system which would set the
br akes.
Q Then is it considered to be a safety system which
provi des additional air when the main system has bl ed
out to a certain pressure |evel?
A Yes, sir.

And, at pgs. 134-135:
Q Now the auxiliary brake that you keep menti oning
doesn't have anything to do with this .1404 either
does it?
A. These | oconptives were designed with the auxiliary
systemon it, so | would assune that they were designed
to -- for their capability --
Q It's a fourth brake though, isn't it?

A. No, sir. That's a safety -- that's a safety
feature of the pneumatic system

Q It's not called the safety brake?
A Yes, sir, you might inply that.
Further, at pgs. 137-137(a), 144-145:
Q And you agree with that, the conclusions from M.
Kayl or in that discussion, that once you | ost your

electricity on this No. 20 | oconpotive, you' ve only got
left the air in the conpressor? You can't get anynore.



~374

A. Not in the conpressor. In the tank

Q In the tank, the conpressor isn't running, So you
can't get anynore into the tank?

A Yes, sir.

Q So you've got what you've got then?

A Yes, sir.

Q And you are using it for sand? Do you agree to

t hat ?

A Yes, sir.

Q And you're using it for your pneumatic air brakes?
A Yes, sir.

Q Eventually you are going to run out of air?

A. Yes, sir. | mght state one nore thing. That when

you run out of air, that's when the auxiliary system
sets the brakes.

Q But you run out of air?

A. But this auxiliary tank is still filled with air
until you cone down to what you call running out of air
out of the main tank to the conpressor

Q Now, | have a question about the auxiliary system
since M. Feinberg referred to it. M question relates
to the nature of this auxiliary system Wat | want to
know is, is this auxiliary systempart and parcel of
the pneumatic or air system or is it nore like a
speci al addon?

Li ke when you order a | oconotive from GE |ike this one,
you state, "Hey and don't forget to include the
auxiliary system | really want that special feature.™
Li ke an AMFM radi o, you don't get it unless you ask
for it. O does it conme with that as a standard part
of the loconmotive? 1Is it an option?

A. | don't have any idea whether it's optional or
whet her it's a standard part of the pneumatic system
Most of the trans of that size have the auxiliary
systemon it.

Q Ckay. Does it appear -- is that auxiliary system
connected to the main tank, is that correct, by a
val ve?
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A Yes, sir. It's all piped into the sane system

Q D d it have the appearance of being built in and
being part of this systenf?

A.  Yes, sir.

Q You know of no federal statute or regulation that
requires that auxiliary brake, do you M. Smth?

A, No, sir.

M. Funsch testified that the auxiliary truck enmergency
brake is not a part of the straight service air brake (pneunmatic
brake), and he described the truck energency brake as foll ows
(Tr. 242-243):

Q You were here yesterday when you heard sone

di scussi on about an auxiliary braking systemwhich the
governnment has indicated it considers part of what you
just described as a service or air brake. Is -- as |
think you nmentioned it -- an enmergency truck brake, a
part of the service brake?

A No. 1'dsay it's a conpletely independent system
put on the | oconotive as an additional safety feature,
to cover a weak link in the system which is an air
hose that goes between the main frame of the | oconotive
and the trucks which nmust swivel; so you have to have
-- you can't have pipe -- you have to have a hose that
is flexible enough to nove. The hose is subject to
abrasion; and hitting objects on the track, could
break. It's not made of heavy gauge pipe, as the rest
of the systemis. So, this is the weak link. If that
hose was severed, this truck emergency systemis
designed to automatically supply air to the four brake
cyl i nders.

Q Sonehow when there's a loss of pressure in the air
hose to the jacks --

A. In the energency pipe, we call it. Loss of air in
t hat pipe automatically opens the valve, allow ng
stored air in each truck to go to the brake cylinders,
and --

Q \What triggers that enmergency truck brake? 1Is the
severing of an air hose --

AL O the equivalent. |If you opened up any place in
that line to vent it, as is done when the hose breaks,
it automatically would apply 75 pounds cyl i nder
pressure to each cylinder.
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Q It is not used in the normal functioning of the
pneumati c or service brake systenf

A. That is true. 1t's a back-up enmergency system
And, at pgs. 247-253:

Q Let's go back to the auxiliary brake; what you

terned as the energency truck brake; what the

government has called an auxiliary brake. You talked

about a severing of the air hose, or what you called

t he pipe?

A. Energency pipe.

Q Is that emergency truck brake designed to activate
if all the air is bled off?

A.  Are you speaking of the main reservoir here, or the
two large reservoirs? |If you lost the conpressor

which is making the air; you used up all the air in
your main reservoir system it's independent of that --
it would not operate. It's not nmeant to; and it's not
connected with it.

Q What it's connected to is that little hose, so that
if the hose severs, you will get brakes?

A. Exactly. That's the main feature.

* * *x % * * % * * * *

Q Was the auxiliary system-- what you called the
auxiliary system --

A | called it a truck enmergency system

Q And that is not to be confused with the parking
brake, or nechani cal brake systenf

A. Right.

Q Was this auxiliary system designed as part of the
integral part of this |oconotive?

A It was.

Q It wasn't an option that was especially ordered by
someone who said, "I want a No. 20 | oconotive"?

A It's a standard feature.
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Q And it isn't just the severing of the hose, as
understand it, that would trigger this auxiliary system
-- this truck enmergency system |Is that correct?

There are other circunstances under which this auxiliary
systemw || operate?

A. Only one that | know of.
Q Tell wus.

A. That is, if you put the brake valve in the
ener gency position

Q \What brake valve are we tal ki ng about?

A. The operator's brake valve -- in the cab of the
| oconoti ve

Q And the valve that operates the pneumatic brake?
A. Yes. There's an enmergency segnent to it.

Q If you're running your sanders, and all of the air
i s exhausted, are you telling us that the auxiliary
systemw || not kick on to provide additional braking
power, if you have on the pneumatic brake?

A. That is true.

Q Only if you put it in the emergency position, wll
that activate the systen?

A. By putting it in the energency position, you vent
the emergency pipe. Al it does is open up a hole, and
allows the pipe to vent. It's simlar to breaking the
hose, and allowing it to vent, which triggers the
system

Q To provide that last safety margin?

A. Yes. [I'mtalking about an M 36 brake val ve.

* * *x % * *x % * *x * *

Q But in any event, do you know, on the |oconotive
is there a description on there that says, "Enmergency
condition,™ or is it just the furthest |ever over? |
don't know what this exactly looks like. Tell us.

A. | have a print here 1'd like to show you, or maybe
I can explain it. You nove a brake val ve handl e

t hrough a roughly 180-degree segnent. The first
hundr ed degrees of
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that segnent is the normal service brake range. The
further you nove the brake val ve handl e, the nore

pressure you get in the brake cylinders. 1It's like
opening a water faucet further and further -- you get
nore flow

Q O simlar to how hard you push down on the brake
pedal on a car?

A. Yes. |If you go beyond the service brake range, you
get into the energency range; and that's where it opens
up the hold and applies 75 pounds through the truck
energency system And | have a print of that valve, if
anyone is interested in looking at it.

Q I'mnot, right at this noment. Perhaps M.

Fei nberg woul d be. When you're | ooking at this
180-degree lever, is there sonmething to indicate when
you reach that energency level? |Is there a marking on
t here?

A. There is a notch. You feel it, by feel. There is
a detent in this segnent which lets you feel that
you' re goi ng past nornmal service brake range.

Q And again, activating the sandi ng devices woul d not
affect this auxiliary system You' ve still got that in
reserve, no matter how |l ong the sanders are on?

A. Yes. That's right.
Q Wuld you consider --

A. Let ne qualify that. There is -- to supply air to
this energency system we charge it through a smal
orifice. If you didn't have any air -- I'mtalking
about, like it would take a day to bleed that system
back through that small hole, or many hours. So,
qualify it -- not normally by bl eeding down the main
reservoir supply, with the use of sanders -- it would
not trigger the system But if you left it there for a
day, it conceivably coul d.

 * *x % * * % * * * *

THE WTNESS: The shoes are common to both the truck
energency system and the normal service brake.

Steve Hal sey, respondent’'s mai nt enance supervisor, testified
that while the auxiliary of energency truck braking system uses
t he sane brake shoes and jacks as the air brake, it is a separate
and different braking systemwhich he characterized as an
"enmergency or third brake". He considered the dual braking
systemto be the pneumati c and dynani c brake and indi cated that
they are designed to stop the | oconotive under
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normal conditions (Tr. 335-336). He confirnmed that the auxiliary
braki ng system nay be activated by (1) a break in the main |ine
going to the grake cylinder valve, (2) the bleeding of the air
over a long period of time through an orifice used for that
purpose, and (3) placing the brake lever "all the way over™ (Tr.
367).

The manual nechani cal brake

I nspector Smith confirmed the fact that the nmanua
mechani cal brake was Inspector Smith's testinony confirms the
fact that the manual nechanical brake was not part of the dua
dynam ¢ and pneumatic braking systens, and his testinony in this
regard is as follows (Tr. 88-89).

Q D dthis |loconotive No. 20, have any ot her type of
braki ng systemon it other than the ones we've covered,
bei ng the dynami c and the pneumatic?
A Yes, sir; it had a manual brake.

Q Is that sonetines referred to as the nechanica
br ake?

A.  Mechani cal brake, yes, sir.

Q Was that mechani cal brake operative on this
particul ar | oconotive?

A. No, sir.

Q How could you determ ne that?

A. It was disconnected.

Q \Were was it di sconnected?

A.  Fromwhere the chain, which is connected to the

Iinkage, to the brake rigging.

Q And did you determ ne this was di sconnected when
you made your underground investigation?

A Yes, sir.

A. | mght state that the manual brake is nore or |ess
used just as a parking brake.

Q Is there any other type of braking systemon this
No. 20 | oconotive, other than the dynam c and the
pneumati c?

A. No.
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And at

pgs. 98-99:

JUDGE KQUTRAS: So, the manual brake then was an
additional thing that's really not required. | nean,
if you'd wal ked in that m ne and found a hand brake
with the |inkage m saligned could you have issued a
separate citation on that, in and of itself? And if
so, which standard woul d you say?

THE WTNESS: Your Honor, at that particular tine that
was the policy that we were following. That's the

gui del i nes we have, that the manual brake is mandatory,
too. But that's strictly policy. W have no --

JUDGE KOQUTRAS: \Whose policy is that?
THE WTNESS: MSHA' s.
JUDGE KOQUTRAS: \What, the district managenent |evel ?

THE WTNESS: No, in our guidelines, in our manual that
we use.

JUDGE KQUTRAS: In the inspector's nmanual ?
THE W TNESS: Yes, sir.

JUDGE KQUTRAS: So in other words, even though this

| oconotive has a dual braking system which seem ngly
satisfies the requirements of 75.1404, if an operator
happens to put a hand brake on, or some other device
that is inoperative, then the policy at that tine was
citing themif they found sonething wong with that?

THE WTNESS: Yes, it was.

After testifying about MBHA's enforcenent policy concerning
an inoperative manual nechani cal brake, Inspector Smith's later
testinmony seens to indicate that this is not an issue in this

case,

and his testinmony is as follows, at pg. 133:

Q W're tal king about section 75.1404, the section
that you used for your order. So it's your contention
that the dual braking systemcalled for by that section
is the dynamic or electrical brake and the pneumatic or
air brake?

A Yes, sir.

Q The nechani cal brake has nothing to do with the
dual -- the nechani cal park brake has nothing to do
wi th that dual braking system does it?

A .1404? No, sir, it doesn't.
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Q You have no quarrel with that dynam c brake, is that
correct?

A, No, sir.
Q This case is all about the pneumatic air brakes?
A Yes, sir.

In response to ny order of January 9, 1981, petitioner has
filed a notion for further discovery in this case, and asserts
that an additional supplenmental hearing is required to resolve
t he questions presented by the Comm ssion's remand. Specifically,
petitioner now seeks to obtain copies of "necessary technica
papers” relating to the braking systemon the | oconotive in
guesti on by subpoena served on the General Electric Conpany.
Petitioner further seeks perm ssion to depose respondent's expert
wi tness WIIiam Funsch, a pneumatic engi neering and brake systens
specialist, and if necessary, subpoena himfor further testinony.

Respondent opposes any further discovery or hearing, and
asserts that it is no longer in the coal mning business and has
not owned the subject mne since January 1980, and no | onger
enpl oys the individuals who testified in its behalf at the
hearing. Further, as pointed out by respondent in its opposition
to petitioner's notion for further discovery, nore than two years
have passed since the hearing was held in this matter, and nore
than 21 nonths since | issued ny decision in this matter. |
believe there is sufficient testinony and evidence in the present
record to enable me to nake the specific findings ordered by the
Conmission in its remand, and under these circunstances
petitioner's notion for further discovery in this matter is
DENIED. In addition, the request by the parties for further
briefing is |ikew se DEN ED

In view of the foregoing rulings, and in further
consi deration of the present record adduced in this proceeding,
i ncludi ng the foregoing discussion, ny further findings and
concl usions on rermand foll ow bel ow.

Fi ndi ngs and Concl usi ons

As the Commi ssion stated at page 3 of its decision, "to
resol ve any doubts, we hold that 30 CFR 75.1404-1 requires that a
dual braking system be both present and operable”. To resolve
any further doubts, | agree with the Comm ssion, and adopt this
as ny finding on this issue.

VWhat constituted the pneumatic portion of the dual braking system

The pneumatic portion of the |oconotive dual braking system
is that system which activates the brakes by neans of an air
conpressor whi ch supplies and di sperses conpressed air to the
| oconoti ve brake shoes, which in turn causes themto nove and
engage agai nst the | oconotive
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trucks (wheels), thereby retarding the rotation of the wheels.
The systemis graphically described by the aforenentioned
testinmony of the witnesses at pgs. 12 through 13, and need not be
repeat ed here.

Wy the primary pneurmatic brake failed to stop the train after
the electricity was interrupted.

It seens to ne that the question as to why the prinmary
pneumati c brake failed to stop the |l oconptive after the
electricity was interrupted was sonething that MSHA shoul d have
initially explored in nore detail at the tinme of the
i nvestigation of the derailnment. After all, the statutory schene
regardi ng such investigations is intended to provide answers to
previsely the type of questions that we are not exploring well
after the fact. As | observed several tines during the course of
the hearing, MSHA failed to obtain any docunentation concerni ng
t he engi neering specifications of the | oconotive braking systens,
engaged in no pretrial discovery to ascertain all of the
pertinent facts, presented no expert testinony, and sinply relied
on a rather superficial inquiry conducted by MSHA i nspectors who
had no real background or training on braking nechanisns. The
i nspectors did the best they could under the circunstances.

M. Kaylor stated that when he | ooked down inside the notor
of the loconotive at the scene of the derailment the full braking
surface of the brake shoe was not conpletely on one of the
| oconoti ve wheels, and he attributed this to the fact that the
shoes had "l eaked of f" or "backed off" because the air pressure
was gone (Tr. 58). He reiterated that when he observed the
control levers for the pneumatic air brakes and the sandi ng
device they were both engaged to the "on" position, thus
i ndicating that the | oconotive operator was using them and he
stated that both devices function by neans of conpressed air (Tr.
68) .

M. Kayl or candidly conceded that had the harp assenbly
supplying power to the | oconotive not fallen off, it was very
possi bl e that there woul d have been no accident, and sufficient
air woul d have been maintained for both the dynam ¢ and pneumatic
braki ng systens (Tr. 180-181).

M. Kayl or conceded that the I oss of the trolley harp
assenbly resulted in the loss of electrical power to the
| oconotive and he indicated that with the exception "of the
mechani cal ", the trolley harp supplied "the entire needs for the
| oconoti ve, everything on that |oconotive"” (Tr. 13). He went on
the explain that the only source of power to the |oconotive is
the electric trolley harp assenbly which is connected to the
overhead trolley wire, and that the | oss of the harp assenbly
results in a loss of electrical power, which in turn results in a
| oss of the braking system because the air conpressor cannot
function w thout power and it becones inoperative. The only air
which is left in the systemis that which is stored in the air
tanks. The | oss of electrical power automatically shuts down the
air conpressor, and any remaining air which may be stored in the



air tanks will supply air to the braking systemuntil such tine
as it is exhausted by applying the brakes, |eaks, or use of the
sandi ng devi ce.
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M. Kaylor testified further that when he inspected the
| oconotive at the scene of the derailnment, the brake |ever was
engaged, the | oconotive power controls were "w de-open", and the
sandi ng device was open. In these circunstances, since all of
t hese devices function by air pressure supplied by the air
conpressor, if that conpressor is not functioning, any remaining
air pressure in the systemwll be |ost over a period of tine,
and the air brakes and pneumatic brakes woul d be rendered
i noperative due to the loss of air pressure (Tr. 38-43).

MSHA el ectrical inspector Gerald F. Smith assisted in the
i nvestigation of the derail ment and he observed the brake shoes
visually at the scene of the derailment. He candidly admtted
t hat when he visually observed the condition of the brake shoes
at the scene of the derailnment, he nade up his mnd that a
violation of section 75.1404 had occurred, and that this was
before the | oconotive was renoved to the surface. He conceded
that at the tinme he issued his order he cited a violation of
section 75.1404 because he was acting under the assunption that
the brakes were the cause of the accident and that he was under
instructions to cite section 75.1404 in these circunstances (Tr.
147-148).

Loconoti ve operator Thonas M Wllians testified that at al
times during the operation of the |oconmotive, up until he | ost
the electric trolley pole, he experienced no difficulties in the
operation of the |oconotive and detected nothing wong with the
braki ng systens which he had used, including the dynam c and
pneumati c brakes. He also indicated that he had checked out the
sandi ng device, the brake shoes, air pressure, and several other
devices and found themall in satisfactory working condition (Tr.
275-276, 279, 282-284).

M. WIllians testified that while traveling and approachi ng

the "18 HilIl" area underground, he nonentarily lost his trolley
pol e, but quickly replaced it by hand. At this time he
experienced no difficulties in negotiating the hill and was using

both the dynanmi c and pneumati c brakes and the sandi ng device. He
i ndi cated that he used about "two-thirds" of the dynamic air
brake control |ever, periodically used his air brake "on and
off", and had no difficulty controlling the trip of cars (TR
287-288). However, he encountered serious problens when he

di scovered that he had conpletely lost the trolley harp assenbly
whi ch supplies electric power to the | oconotive while travelling
inthe two north parallel section (Tr. 288). After making this
di scovery, he "went to using every device on the nmotor that I
knew to keep it under control™ (Tr. 290), and he described his
efforts at stopping the loconotive as follows (TR 291-292):

Q And you say you did everything you could to bring
the trip under control, or to maintain control ?

A. To keep it under control
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Q What all did you do? Wsat did that involve?

A. Well, that would involve using your -- well, |
guess | opened the sand wi de open, and | was using the
dynam c brake and the air brake.

Q Wre you able to control the trip?

A, No.

Q D d you ever have occasion to --

A. | mean, at this point, nowthe trip was all right,
but as your air decreases, you're letting up.

Q Because your harp was off the trolley wire, because
you had no harp, your conpressor was knocked out. Is
this right?

A. Didn't have any conpressor; didn't have anything.

Q You wern't building up any additional air pressure?

A.  No.

Q And what pressure you had when the harp cane off
was all the pressure you had for the rest of the trip?

A. That's all.

Q And you used your air, your sand and your electric
brake to control the trip until it depleted your air

suppl y?
A. That's right.

Q D d you have occasion to | ook at the guage at any
point -- your air guage?

A Yes.
Q \What did it read when you | ooked at it?
A It was on zero.

Q The only tinme you oooked at it was when it said
zero?

A Yes.

Q That was sone tine, | take it, after you had done
everything that you could to get the trip stopped?

A Yes.
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And,

at

pgs. 296-298:
Q Wen you went down the hill until the harp had cone
of f, and you were in the process of doing whatever you
could to gain control of the notor -- you said you were

working with your air brake, you were working with your
el ectric brake and your sand.

A Yes.

Q Wuld you have had occasi on during your
mani pul ations to have taken the controller off of the
electric brake and swing it over into the accelerating
node?

A.  That would have been under maybe the notor went
into a slide. As | previously stated, we never did use
over about two thirds of the dynamic brake; all the way
would lock it up. It may be, when all of this happened
so fast until | did open it up, trying to control it,
and it locked, and I had to cone back off of dynamc
into -- it's very possible.

Q You would have swung it over into the accelerating
node to stop it from skiddi ng?

A. To stop it from-- yes, sliding.

Q And then go back to your brake?

A.  Yes.

Q Wen you realized that you had no air, did you
continue to try to operate the controls in hope that
somet hi ng m ght happen to sl ow you down?

A Well, | did everything humanly possible. | just
can't give you itemfor itemwhat | did there because
thi ngs was getting out of hand then

Q Is it possible, fromyour experience running the
| oconoti ve under varying conditions, that, realizing
your electric brake was not operating, you would have
swung the controller back and forth, trying to get it
to kick in?

A.  That's true.

Q And would that involve swinging it all the way over
to ten points and all the way back onto full brake?

A Yes.

Q It's possible you could have swng it to ten before
you junped and left it on ten?
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Left it on ten, that's right.

But you were getting no response fromthat anyway?

> O >

No response.

Q Prior to the tinme you |lost your harp on No. 18
hill, in your opinion, were you under control? Was
your trip under control ?

A At all tines.

Q There's no question in your mnd about that?
A, No.

Q And you were having no difficulty handling it?
A, No.

On the basis of the foregoing testinony of record,
conclude and find that the reason the primary pneumatic braking
systemfailed to stop the |loconptive after the electricity was
interrupted was that the loss of electric power rendered the air
conpressor whi ch supplied conpressed air to the brake shoes
i noperative, and that any available air which may have renmai ned
in the conpressor after the loss of electrical power was depleted
by the manipul ati on of the brakes and the sandi ng device by the
| oconotive operator in his attenpts to bring the | oconotive under
control

VWhet her the truck emergency brake was part of or independent of
t he pneumati c braki ng system

MSHA' s supervi sory accident investigator James E. Kayl or
testified that he had no formal training in the operation of
braki ng systens, was unfamiliar with sone of the brake system
technical terms, and that his know edge of brakes and brakes
shoes cane about through experience (Tr. 47-48). Significantly,
while M. Kaylor spent the entire norning of the first day of the
hearing testifying in behalf of MSHA, and was subjected to
Vi gorous cross-exam nation, and redirect, not once did he nention
any auxiliary or emergency braking system H's focus was on the
condition of the brake shoes which he visually observed at the
scene of the derail nent.

MSHA' s Septenber 8, 1977, official accident investigation
report (exhibit P-7) conpiled by Inspector Kaylor contains not
one word about any auxiliary braking system and it seens to ne
that if MSHA considered it significant it should have been
explored in nore detail as part of its investigation. The
"findings of fact" made by M. Kaylor at pg. 5 of his report were
limted to (1) an assertion that the pneumatic braki ng system was
not adequately mai ntai ned because the brake shoes were not
properly aligned with the wheels, thereby di m nishing the braking
ability, and (2) an assertion that the manual brake |Iinkage was



di sconnect ed.
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M. Kayl or concluded that these alleged conditions constituted a
viol ation of section 75.1404. A second "finding" made by

I nspector Kaylor in his report relates to an asserted violation
of section 75.512, for allegedly failing to maintain the
mechani cal braki ng machi nery operative.

M. Smith's first reference to any auxiliary braking system
appears at pg. 88 of the transcript where he described it as a
"separate air tank" which disperses air to set the brakes "when
the pressure in the systemdrops down to a certain level". He
considered it to be a "safety system which provi des additiona
air when the main systemhas bled out to a certain pressure
level™ (Tr. 88). A second reference to the auxiliary systemis
made at pg. 106 of the transcript where M. Smith stated the
auxiliary system"was not operative". Later, at pg. 134, he
states that "these | oconotives were designed with the auxiliary
systemon it" as "a safety feature of the pneumatic systeni. And
finally, he was of the opinion that the air supply for the
auxiliary systemwas connected to the main | oconotive air
conpressor tank by a valve, and that "It's all piped into the
same system (Tr. 144). \Wen asked by petitioner's counse
whet her the auxiliary systemwas a standard or optional part of
the | oconotive, he responded, "I don't have any idea whether it's
optional or whether it's a standard part of the pneumatic system
Most of the trans of that size have the auxiliary systemon it"
(Tr. 144).

Notwi t hstanding M. Smith's somewhat contradictory and
equi vocal testinony concerning the auxiliary braking system it
seens obvious and clear to ne that the thrust of his testinony,
like M. Kaylor's, was his contention that the asserted violation
focused on the alleged m saligned brakes shoes.

Al t hough M. Funsch agreed that the | oconotive brake shoes
are comon to both the pneumatic and auxiliary or truck energency
system and that it was designed as an integral standard part of
the | oconotive, both he and mai nt enance supervi sor Hasl ey
regarded it as a conpletely separate braking system whi ch was
designed to activate in an energency situation. M. Funsch
characterized it as a "conpletely independent systeni and M.
Hasl ey stated it was a "separate and di fferent braking systent
and an "energency or third brake". M. Funsch also testified
that in the event of a total |loss of air due to the |oss of the
| oconoti ve conpressor the auxiliary systemwoul d not operate and
this is because it is not designed to rely on the main air
reservoir and is independent and not connected with it.

| believe that the preponderance of the credi ble evidence
and testinony adduced in this case, particularly the testinony by
respondent's w tnesses, supports a finding and concl usi on that
the auxiliary or emergency truck braking system while a part of
the | oconotive, operated and functioned separately and
i ndependently of the pneumatic air braking system



~388

(1) Assuming the truck enmergency brake were found to be part of
t he pneumatic system was it operable and could it have supplied
air to the brake cylinders?

(2) Assuming the truck energency brake is part of the pneumatic
portion of the dual braking system why did it fail to stop the
train?

Even if one were to conclude that the auxiliary or truck
energency braking systemwas part of the pneumatic system the
burden of proof is on the petitioner to establish that it was not
operabl e and could not have supplied air to the brakes. As for
the question as why the auxiliary systemfailed to stop the
train, that is a question that should have been considered during
MSHA' s investigation. This civil penalty proceedi ng shoul d not
be used as a forumfor reinvestigation of the cause of an
acci dent which occurred over three years ago.

At page six of its petition for reviewfiled with the
Conmi ssion, petitioner asserts that M. Funsch woul d not consider
the | oconotive's braking systemto be in perfect working order if
the truck energency systemwas nal functioning, and that he stated
that there was a malfunction (citing Tr. 246, 253). These
concl usi ons and supporting transcript references are taken
completely out of context, and this is a typical exanple of an
advocate arguing for a position on appeal that he coul d not
support before the trier of fact. A closer exam nation of the
transcript reflects that M. Funsch was respondi ng to questions
fromrespondent's coul sel concerning the design characteristics
of the loconotive and he specifically stated that assum ng
sufficient air were present in the system he had no doubts the
design capacity of the | oconotive would have permitted it to stop
within the distance in question. M. Funsch's coment that

"there was a mal function -- sonething happened" related to the
| oconoti ve design and I nspector Kaylor's previous testinony that
there was a malfunction. It is absolutely clear fromthe record

that M. Funsch had no idea what that mal functi on nay have been
Since the burden of proof is on the petitioner, it is incunbent
on the petitioner, not the respondent, to establish what that
mal function was.

Wth regard to M. Funsch's observation that he woul d not
consi der the braking systemto be in perfect working order, his
testinmony was qualified and was in response to the hypothetica
condition of the brake shoes, and it appears as follows at pgs.
253- 255:

Q Wuld you consider the |oconptive in question --

whi ch you admittedly have never seen or exam ned at any
time -- would you consider the | oconotive's brake
systemto be in perfect working order, if | told you
hypot hetically that the auxiliary system was

mal f uncti oni ng?
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A. | would say certainly not in perfect order

Q Wuld you consider the systemto be in proper
wor ki ng order, the way it was designed to be
functioning, if I told you that the brake shoes were
m sal i gned?

MR, FEI NBERG  (bjection. What systemare we tal king
about? He's testified that the auxiliary, or what he
calls energency truck brake system is not part of the
dual braking system that this case is all about.

JUDGE KOQUTRAS: | assune M. Mran has reference to one
of the two dual braking systens?

MR, MORAN. That's right. W're talking about the
pneumati c system which operates the brake shoes.

MR, FEINBERG This gentleman has just testified that
the auxiliary brake is not part --

MR MORAN: We've covered that; and now |'mgoing on to
anot her aspect of the braking system

MR FEINBERG | just don't want a confusion in the
record when the word system cones in, wthout
descri bi ng what system we're tal ki ng about.

JUDGE KOQUTRAS: Wy don't you describe the particul ar
systemin your hypothetical, M. Mran?

BY MR MORAN:

Q M. Funsch, were you confused by ny question
A, No.

JUDGE KQUTRAS: Al right. Don't describe it, then, if
he can understand the question

THE WTNESS: The shoes are common to both the truck
energency system and the normal service brake.

MR MORAN: That's right. And that's the only way I
understood the systemto be al so.

BY MR MORAN:

Q Now, if I told you that the brake shoes were

i nproperly aligned, inproperly adjusted, would you say
that this was in satisfactor working order? Wuld you
consider that to be the way it was designed? Does it
matter --
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A.  (Indicating).

Q You shook your head, and that won't appear on the
record. Does it matter?

A. It does matter. However, usually the shoes -- if
you have a | oose brake shoe hanger, it wobbles. But it
usual |y seeks the flange on the wheel, and the flange
will center it on the wheel. So. you usually don't get
gross msalignnent.

Q So, the purpose of the flange is to keep the shoe
in line?

A. One of the purposes, yes. Ans also to create nore
brake shoe area on the wheel

Q But as | understand it, it's not the flange itself
that does the job of braking the |oconotive. That is
not its primary purpose?

A True.
Q And if I told you that perhaps the flange was doi ng

the primary job of braking that particular |oconotive,
t hat woul d gi ve you sone cause for concern, would it

not ?
MR, FEINBERG (bjection. | assune this is a
hypot heti cal ?
JUDGE KQUTRAS:  Yes.

BY MR MORAN:

Q That is a hypothetical. And when you nod, it
doesn't appear on the record. Wuld you express it

ver bal I y?
A. | would say, if you' re only braking on the flange
of the wheel, it's a dangerous sitaution

Inspector Smith testified that the auxiliary system"sets
t he brakes" when the air supplied by the conpressor is exhausted
due a loss in electric power or use of the pneunatic brake and
sandi ng devi ces, and he believed that even though the avail abl e
air in the main conpressor has been depleted, the auxiliary air
tank still contains enough air to activate the brakes "until you
come down to what you call running out of air out of the main
tank to the conpressor”. He also testified that the auxiliary
air systemis connected to the main air tank by a valve and
stated that "It's all piped into the same systent. | find M.
Smith's testinony to be somewhat contradictory, and it seens to
suggest that the air supply for the auxiliary system as well as
the air supply for what has been characterized as the pneunatic
system (air brakes), all cones fromcommon air conpressors
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which rely on electrical power to function. |If this were the
case, then it would logically follow that any | oss of power would
necessarily interrupt the normal avail able air pressure required
to activate the brakes, and once that supply is exhausted by the
| oconotive operator's attenpts to stop the |loconmotive, there is
none left. As a matter of fact, Inspector Kaylor's accident

i nvestigation report concluded at pg. 5 that "the mgjor
contributing factor to the accident was the di sengagenent of the
| oconotive trolley pole fromthe wire and the subsequent | oss of
the trolley harp assenbly which led to a premature [ oss of the
pneumati ¢ and dynam c braking systens (The dynami c braking
contactors were pneumatically operated)”.

M. Funsch testified further that the auxiliary braking
system was designed to activate when (1) the flexible hose or
"pi pe" supplying air to the brake cylinders are severed, or (2)
the | oconotive operator activates the enmergency control |ever,
t hereby venting the pipe and triggering the system He nade it
clear that by sinply engaging the pneumatic brake, any subsequent
| oss or exhaustion of air will not activate the auxiliary system
or provide additional braking power. Petitioner has presented no
credi bl e evidence to establish that the auxiliary braking system
was in fact inoperable. Wile there was some testinony
concerning the position of the brake systemlevers at the scene
of the derailnment, including the testinony of the | oconotive
operator, and sonme nention of this in MSHA s acci dent report,
MSHA sinply has provided no evidence to support a concl usion that
the | oconoti ve operator engaged the energency brake lever to its
full "on" position, and that due to sone inoperable condition
that systemfailed to function properly. In short, as stated in
nmy original decision, MSHA sinmply failed to nake a case, and
hi ndsi ght, further discovery, or additional hearings will not
cure this defect in its position in this matter

ORDER

In view of the foregoing findings and concl usi ons nmade by ne
on remand, ny prior decision and order vacating the citation and
dismissing this proceeding is reaffirmed, and this case is
DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



