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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

FREDERI CK G BRADLEY, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation or Interference
V.
Docket No. WEVA 80-708-D
BELVA COAL COVPANY,
RESPONDENT No. 5B M ne

DECI SI ON

Appear ances: Daniel F. Hedges, Esq., Appal achian Research and
Def ense Fund, Inc., Charleston, West Virginia,
for Conpl ai nant
Ri cklin Brown, Esq., Bowl es, MDavid, Gaff and Love,
Charl eston, West Virginia, for Respondent

Bef or e: Chief Adm nistrative Law Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant brought this action under section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C 0815(c),
al l egi ng that he was di scharged on June 11, 1980, because of
safety-related activities. Respondent's position is that
Conpl ai nant was di scharged for insubordination and poor work
performance. Pursuant to notice, the matter was heard on January
28, 1981, in Charleston, Wst Virginia. Frederick G Bradley,
Thomas M nton, Al onzo Tonblin, Elon Fillinger, Joseph Stollings,
Randal | Sanmson, W/l ard Spence, Roger Sargent, and Harrison
Spaul ding testified on behalf of Conplainant. Larry Davis,
Theodore W/ burn, Max West, and Douglas Harris testified on
behal f of Respondent. At the conclusion of the testinony,
counsel orally argued their positions and each waived the right
to file witten proposed findings of fact and concl usi ons of |aw.

| SSUE

Was Conpl ai nant di scharged by Respondent because of
activities protected under section 105(c) of the Act?

STATUTORY PROVI SI ON
Section 105(c) of the Act provides:
(c) (1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause

di scrimnation against or otherwise interfere with the
exerci se of the
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statutory rights of any mner, representative of mners

or applicant for enploynent in any coal or other nine

subject to this Act because such mner, representative

of miners or applicant for enploynent has filed or nade

a conplaint under or related to this Act, including a

conplaint notifying the operator or the operator's agent,

or the representative of the mners at the coal or other

m ne of an alleged danger or safety or health violation in

a coal or other mne, or because such mner, representative

of miners or applicant for enploynent is the subject of

medi cal eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such m ner
representative of mners or applicant for enploynment has
instituted or caused to be instituted any proceedi ng under

or related to this Act or has testified or is about to testify

i n any such proceedi ng, or because of the exercise by such m ner
representative of mners, or applicant for enploynent on behalf
of himself or others of any statutory right afforded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
complaint with the Secretary all eging such

di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint. |If
upon such investigation, the Secretary determ nes that
the provisions of this subsection have been vi ol at ed,
he shall inmediately file a conplaint with the

Conmmi ssion, with service upon the all eged violator and
the m ner, applicant for enploynent, or representative
of miners alleging such discrimnation or interference
and propose an order granting appropriate relief. The
Conmmi ssion shall afford an opportunity for a hearing;
(in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section) and thereafter shall issue an order
based upon findings of fact, affirm ng, nodifying, or
vacating the Secretary's proposed order, or directing
other appropriate relief. Such order shall becone
final 30 days after its issuance. The Conm ssion shal
have authority in such proceedings to require a person
committing a violation of this subsection to take such
affirmative action to abate the violation as the

Conmi ssi on deens appropriate, including,
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but not Iimted to, the rehiring or reinstatenment of the
mner to his former position with back pay and interest.
The conpl ai ning mner, applicant, or representative of
m ners may present additional evidence on his own behal f
during any hearing held pursuant to this paragraph

(3) Wthin 90 days of the receipt of a complaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
viol ation has occurred. |If the Secretary, upon

i nvestigation, determ nes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant

shall have the right, within 30 days of notice of the
Secretary's determination, to file an action in his own
behal f before the Conm ssion, charging discrimnation
or interference in violation of paragraph (1). The
Conmi ssion shall afford an opportunity for a hearing
(in accordance with section 554 of title 5 United
States Code, but without regard to subsection (a)(3) of
such section), and thereafter shall issue an order
based upon findings of fact, dismssing or sustaining

t he conpl ainant's charges and, if the charges are
sustai ned, granting such relief as it deens
appropriate, including but not linmted to, an order
requiring the rehiring or reinstatement of the mner to
his forner position with back pay and interest or such
renedy as may be appropriate. Such order shall becone
final 30 days after its issuance. Wenever an order is
i ssued sustaining the conplainant's charges under this
subsection, a sumequal to the aggregate anmount of al
costs and expenses (including attorney's fees) as
determ ned by the Conm ssion to have been reasonably
incurred by the mner, applicant for enploynment or
representative of mners for, or in connection wth,
the institution and prosecution of such proceedi ngs
shal | be assessed agai nst the person commtting such

vi ol ati on. Proceedi ngs under this section shall be
expedited by the Secretary and the Conm ssion. Any
order issued by the Conm ssion under this paragraph
shal |l be subject to judicial review in accordance with
section 106. Violations by any person of paragraph (1)
shal |l be subject to the provisions of sections 108 and
110(a).

RES JUDI CATA AND COLLATERAL ESTOPPEL

Conpl ai nant herein has instituted a proceeding before the
West Virginia Coal Mne Board of Appeal s under an
antidi scrimnation provision of the West Virginia Coal M ne
Safety Law, W Va. Code Sec. 22-1-21(a). At the hearing
Respondent renewed its contention that the decision of the Wst
Virgi nia Board whi ch denied the conplaint, bars this action
bef ore the Revi ew Conmi ssion. For the reasons given in ny order
of January 21, 1981, | reject the contention. | did admt as
evidence in this proceeding, the transcript of the hearing before



the Board and a copy of the Board's decision.
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FI NDI NGS OF FACT

1. Respondent was at all tines pertinent to this decision
the operator of a coal mne in Logan County, West Virginia, known
as the No. 5B M ne.

2. Conpl ai nant was enpl oyed as a section foreman at
Respondent's No. 5B M ne from January or February 1980, until
June 11, 1980. He worked, except for a short period at the
begi nning of his enploynent, on the day shift.

3. On June 11, 1980, Conpl ai nant was di scharged from his
position as section foreman for Respondent.

4. On many occasions prior to June 10, 1980, Conpl ai nant
conpl ained to his supervisors about the condition of the section
at the beginning of his shift. Anong the conditions he
conpl ai ned of were coal spillage in the roadways, ventilation
curtains down or torn, short roof bolts, cables being run over by
nmobi | e equi pnent, etc.

5. For approximately 1 nonth prior to June 11, 1980, Larry
Davis was mine foreman at Respondent's No. 5B M ne and was
Conpl ai nant' s i nmedi ate supervisor. He was the person to whom
the conplaints referred to in Finding No. 4 were primarily
directed. He also received conplaints fromthe second shift
foreman about the condition of the section at the begi nning of
the second shift.

6. On June 10, 1980, Randall Sanmson, a Federal m ne
i nspector and an authorized representative of the Secretary of
Labor, inspected the subject mne. He issued three w thdrawal
orders under section 104(d) of the Act for imm nent dangers and
nine or 10 citations for violations of mandatory safety
standards. The conditions cited included accunul ati ons of
conbustible materials, inadequate short-circuit protection, and
curtains hung incorrectly. The orders were terninated the sane
day and nost of the violations were corrected.

7. On June 11, 1980, Inspector Sanson inspected the subject
mne primarily as part of a dust-sanple survey. He again found
accunul ati ons of conbustible materials, a trailing cable danaged
by mobil e equi pnent and failure to follow the roof-control plan
in the face area. Three w thdrawal orders were issued, one of
whi ch covered the trailing cable, and two or three other
citations were issued.

8. The inspector originally told Respondent to take the
trailing cable fromthe mne but |ater agreed that the damaged
part could be remobved and a pernanent splice installed. The
cable was tagged. It had not been energized at the tine the
order was issued but was still engaged to the continuous m ner

9. Conplainant directed the scoop operator, Thomas M nton
to take his scoop and get a |load of cribs for the roof in the
face area whi ch was i nadequately supported.
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10. Conpl ai nant and Al onzo Tonblin began hangi ng the m ner
trailing cable so that the scoop could pass.

11. Larry Davis told Conpl ai nant not to bother hanging the
cable since it had al ready been run over and was to be spliced.
He directed himto have the scoop run over the cable.

12. Conpl ai nant refused to conply with Davis' order and
hung the cable while Mnton drove by in the scoop

13. Shortly thereafter, Davis told Conplainant to bring a
tape line up to the face area where the cribs were being built to
nmeasure an area which the Federal inspector said was too wi de.
Conpl ai nant was involved with other conpliance work at the tine
and replied that he could not do two things at the sane tine.
Heat ed words were exchanged and Davis told Conpl ai nant that he
was fired. Conplainant left the prem ses.

14. Conpl ai nant was di scharged for failing to conply with
the orders to his superior: (a) to have the scoop operator run
over atrailing cable, and (b) To bring a tape line to the face
ar ea.

15. Conpl ai nant believed in good faith that to run the
scoop over the trailing cable would be (1) dangerous, and (2) a
vi ol ati on of Federal safety regul ations.

DI SCUSSI ON

There is no dispute that Conpl ainant was told by his
superior to have the scoop operator run over the cable which was
al ready the subject of a closure order. Respondent asserts that
because it was not energi zed and was tagged, this was not
dangerous. The inspector's testinony was not clear whether he
woul d consi der the act another violation. | note: (1) that the
cable was not "locked out" and could easily have been energized,
and (2) running over the cable again could damage additiona
areas on the cable. At any rate, the test is whether Conpl ai nant
in good faith believed the act to be hazardous. | find that he
di d.

Al t hough he was not discharged i medi ately, the firing cane
very soon after his refusal, and | find that one of the reasons
for the firing was the refusal to have the scoop operator drive
over the trailing cable.

CONCLUSI ONS OF LAW

1. At all times pertinent to this decision, Respondent was
subj ect to the provisions of the Federal Mne Safety and Health
Act of 1977 in the operation of its No. 5B M ne.

2. At all times pertinent to this decision, Conplainant was
a mner under the Act and protected by the terns of section
105(c) of the Act.
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3. On June 11, 1980, Conpl ai nant was di scharged by Respondent
for activities protected under section 105(c) of the Act.

4. Respondent violated the provisions of section 105(c) of
the Act by so di scharging Conpl ai nant .

ORDER
Therefore, | T IS ORDERED:

1. That Respondent reinstate Conplainant in the position
fromwhi ch he was discharged or in a simlar position at the sane
rate of pay;

2. That Respondent rei nburse Conplai nant for back pay to
the date of his discharge with interest thereon at the rate of 9
percent per annum |ess any ampunt that Conpl ai nant has earned by
wor ki ng during the period;

3. That the enploynent record of Conpl ai nant be expunged of
any reference to said discharge

4. That Respondent rei nburse Conplainant for all costs and
attorney's fees incurred in connection with this proceedi ng; and

5. That a copy of this decision be placed on Respondent's
m ne bul I etin board.

IT IS FURTHER ORDERED t hat counsel confer on or before
February 27, 1981, with respect to the amount of back pay due
under the above order and the anount of costs and attorney's fees
due under the above order. |If counsel can agree on these
amounts, | should be so notified on or before March 6, 1981. |If
t hey cannot agree, each side shall state its position on this
i ssue and subnmit it to ne in witing on or before March 6, 1981

For the above purposes, | retain jurisdiction of this
pr oceedi ng.

James A. Broderick
Chi ef Admi nistrative Law Judge



