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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

MONTEREY COAL COMPANY, Notice of Cont est
CONTESTANT
V. Docket No. WEVA 81-203-R
SECRETARY OF LABOR
M NE SAFETY AND HEALTH Wayne M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
DECI SI ON

Appearances: Tinothy M Biddle, Esqg., Washington, D.C., and Kenneth C.
M nter, Esq., Houston, Texas, for Contestant;
Leo J. MG nn, Esq., Ofice of the Solicitor, US
Department of Labor, Arlington, Virginia, for Respondent.

Bef or e: Chief Admi nistrative Law Judge Broderick

The above case was called for hearing on January 9, 1981, in
Charl eston, West Virginia. Follow ng the presentation of
evi dence, counsel waived their rights to file witten proposed
findings of fact and conclusions of |law and the foll ow ng
deci sion was issued fromthe bench:

JUDGE BRODERI CK: W'l go back on the record. This
case was called for hearing on January 9, 1981, in
Charl eston, West Virginia, pursuant to notice. Marvin
Vernatter, a Federal mne inspector, and a duly

aut hori zed representative of the Secretary of Labor
testified on behalf of the Governnent; Charles Pate,
Barney Frazier, and Rodney Hunt testified on behal f of
Contestant. The basic issue in this case is whether
the violation of 30 C.F. R 0O77.1700, which was charged
in the citation, occurred.

The mandatory standard contained in 30 CF.R [O77.1700
reads as follows: "No enployee shall be assigned, or
all owed, or be required to performwork alone in any
area where hazardous conditions exist, that would
endanger his safety, unless he can comunicate with

ot hers, can be heard, or can be seen.”
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Based on the evidence presented here today, and on the
contentions of the parties, | nmake the follow ng findings
of fact and conclusions of |aw

(1) Contestant, at all tinmes pertinent to this
deci sion, was the operator of a coal mne |located in
Wayne County, West Virginia, known as the Wayne M ne.

(2) Contestant was, at all times pertinent to this
deci sion, subject to the provisions of the Federal M ne
Safety and Health Act of 1977, in the operation of that
m ne.

(3) | have jurisdiction over the parties and subject
matter of this proceeding.

(4) On or about Novenmber 3, 1980, Contestant operated
a 50-ton Euclid truck during the second shift on the
haul road between the slate bin and the dunping area on
t he subject nne

The truck was operated during alnost the entire shift
by a nobil e equi pment operator, Barney Frazier. He
operated the truck alone, and no one else regularly
wor ked during that shift at or near the bin, the road,
or the dunping site. This was the only occasion that
the truck was used for this purpose during the second
shift, at the subject nmne

(5) There was a tel ephone at the slate bin. The truck
was not equi pped with a two-way radio. There was no
phone or other neans of conmunication along the road or
at the dunping site.

(6) The driver's foreman, Rodney Hunt, checked with
the driver three tines during the shift, once at about
8 p.m, once at about 10 p.m, and once at about 11:15.

(7) The haul age road surface is of stone; it is 40 to
45 feet wide, and has berns on both sides with a

m ni mum hei ght of 42 inches. The berns were in good
condition. The road has a slight grade of about 5.6
degrees. The road was in good condition except for the
| ast 150 to 200 yards beyond the dunp site, which were
muddy, apparently resulting fromthe dunping of refuse.
The road was approxi mately one-half mle in length. A
truck at the dunping site is not visible fromthe

| oadi ng bi n.

(8) Federal mine inspector Vernatter issued a section
104 citation, No. 910228 on Decenber 8, 1980, chargi ng
a violation of 30 CF.R 0O77.1700, in that:
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A truck driver operating a 50-ton capacity Euclid dunp

truck had been assigned to haul slate at the refuse site

al one on the second shift. The foreman states that he
checked the worker twi ce during the shift, and two tel ephones
are available at the slate bin. The driver hauls slate from
the slate bin, down a declined haul road to the dunping area.
The haul road and dunping location is not visible fromthe
other surface facility.

(9) On Decenber 16, 1980, the citation was nodified to
read as follows: "The operator was requiring the
refuse truck driver to performwork al one where he
coul d not be heard or seen, nor was conmunications
provided. This work was being performed al one on an

el evated roadway in the area of a valley fill.

(10) On Decenber 16, 1980, Order of Wthdrawal No
913603 was issued because the condition cited was not
abated. The order prohibited the use of the Euclid
slate truck.

(11) On the sane date, Decenber 16, 1980, the order
was nodified by Order No. 913603-1:

To permit the use of the truck provided one of the
four means of conmmunication is provided; one, a
man is not alone -- two people in the area; two,
direct radi o communication is provided; three, the
driver calling in to some person each hour, wth
someone checking on the driver, should the call be
ten mnutes late; four, a person visually checking
on the driver each hour

(12) On Novenber 3, 1980, Barney Frazier, an enpl oyee
of the Contestant, was assigned to performwork al one
on the haul age road descri bed above.

(13) The said enpl oyee was assigned to work in an area
where he could normally conmunicate with others only at
the I oading bin. He would normally be at the | oading
bin every 45 minutes to 1 hour as he | oaded his truck
with refuse. During the course of his work in hauling
the refuse to the dunping site, he normally coul d not
be heard or seen by other enpl oyees.

(14) The Government has not established that the area
where the said enpl oyee was assigned to work was an
area where hazardous conditions existed that woul d
endanger his
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safety. | do not accept the interpretation that apparently
MSHA foll ows, that any work at a mine site is in an area

wher e hazardous conditions exist that woul d endanger an

enpl oyee's safety. Such an interpretati on would render the
wor ds neani ngless. And | am bound to give all words in a
mandat ory standard mneani ng, and can only concl ude that the
standard applies to areas where conditions exist that are
hazar dous, which woul d endanger an enpl oyee's safety, over and
above the conditions that exist throughout the mning industry,
or indeed in any industry.

The evidence submitted here today does not show that
such hazardous conditions existed on the haul age road
where the enpl oyee in question drove his truck
Ther ef ore, based upon the above findings of fact and
conclusions of law, | issue the follow ng order
Ctation No. 910228, issued Decenber 8, 1980, and Order
of Wthdrawal No. 913603, issued Decenber 16, 1980, are
vacated. A witten decision will be issued confirm ng
this bench deci sion.

The above deci sion i s AFFI RVED

James A. Broderick
Chi ef Admi nistrative Law Judge



