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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 80-166
PETI TI ONER Assessment Control No
V. 15-11787-03003 H
KENTUCKY NAY COAL COVPANY, Kent ucky May Preparation Pl ant
RESPONDENT
DEC!I SI ON

Appear ances: George Drunming, Esq., Ofice of the Solicitor, US.
Department of Labor, for Petitioner
M chael Buchart, Coeburn, Virginia, for Respondent.

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing i ssued Septenber 26, 1980, a
hearing in the above-entitled proceedi ng was hel d on Decenber 10,
1980, in Pikeville, Kentucky, under section 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U S.C [10815(d).

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 88-99):

Thi s proceedi ng i nvol ves a Proposal for Assessnent of
Cvil Penalty filed in Docket No. KENT 80-166 on March
24, 1980, by the Secretary of Labor, seeking to have a
civil penalty assessed for an alleged violation of 30
C.F.R 077.1605(b) by Kentucky May Coal Conpany.

The issues in a civil penalty proceeding are whet her a
viol ation occurred and, if so, what penalty should be
assessed based on the six criteria set forth in section
110(i) of the Federal Mne Safety and Health Act of
1977.

I shall nake sone findings of fact on which ny decision
wi Il be based, and these facts will be set forth in
enuner at ed par agr aphs.
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1. The parties entered into sone stipul ations under which
it was agreed that Kentucky May Coal Conpany is subject to
the provisions of the 1977 Act and that the judge has
jurisdiction to hear and decide this proceeding.

2. It was also stipulated that Kentucky May Coa
Conmpany is a small operator which processes

approxi mately 200,000 tons of coal annually at its
preparation plant, and which enpl oys six persons

besi des the president of the conpany who testified in
thi s proceedi ng.

3. There was no stipulation nmade with respect to the
criterion of whether paynent of penalties would cause
Kentucky May to discontinue in business. 1In the
absence of any testinony or evidence to the contrary, |
find that the paynment of penalties would not cause
respondent to discontinue in business (Buffal o Coa
Company, 2 IBMA 226 (1973), and Associated Drilling,
Inc., 3 IBVA 164 (1974)).

4. As to the criterion of history of previous
violations, it was stipulated that Kentucky My Coa
Conpany had only two previous violations in the
24-nmont h period preceding the witing of the order
involved in this proceeding. Neither of those

vi ol ati ons was of the section which is alleged to have
been viol ated here today, nanely, section 77.1605(b).

5. Inspector John W Dishner went to the Kentucky My
Preparation Plant on August 30, 1979, for the purpose
of providing sone materials for the operator's

i nformati on because the preparation plant had only been
operating a short time and certain materials were
required.

VWil e the inspector was on the preni ses, he observed a
driver standing by a coal truck which was bei ng | oaded
by a 275-B M chigan end | oader. The inspector noticed
that the operator of the coal truck was not wearing a
hardhat and he issued a citation with respect to that.
The truck driver was not an enpl oyee of Kentucky My
Coal Conpany, nor did the truck belong to Kentucky My
Coal Conpany, nor was the truck driver or the conpany
for which he worked under contract to haul coal for
Kent ucky May Coal Conpany.

6. The inspector also noticed that the end | oader had
a noise comng fromit which he believed was associ at ed
with the end | oader's braking system He therefore
decided to issue a citation with respect to the brakes
on the end | oader, and went into the office of Kentucky
May Coal Company where he tal ked to a person naned
Donna Bl anton who was the safety director at that tine.
She indicated to the inspector
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that she could not stop the end | oader from operating until
the brakes were repaired. The inspector believed that the

end | oader should not continue to be operated. Therefore, he
went back to the area where the end | oader was operating and
had the truck renoved fromthe area and nade a test of the end
| oader' s brakes.

According to the inspector's testinony in this
proceedi ng, he found that the brakes were defective
because, under his neasurenent, the end | oader travel ed
10 feet after the brakes were applied and it was his
judgrment that the end | oader shoul d have stopped within
a distance of about 6 feet, and therefore, he felt that
an i nm nent danger existed and he issued Order No.
746773 under section 107(a) of the 1977 Act.

7. The inspector served the w thdrawal order on Donna
Bl anton and she in turn notified the conpany that the
end | oader could not be operated. Thereafter, a
conpany by the nane of Rudd was asked to repair the
equi prent. To the best of the recollection of the
presi dent of the conmpany, who testified in this
proceedi ng, the Rudd Conpany was unable to send a
repai rman until the followi ng Monday, which woul d have
been Sept enber 3.

VWhen the repairs were nmade, it is the president's
recol l ection that only the conpressor on the end | oader
had to be repaired in order to nake the brakes
operable. The inspector thinks that the brake |inings
al so were replaced. Regardless of whether the

i nspector's recollection is correct or whether the
president's recollection is correct, the end | oader was
in a safe and operabl e condition when the inspector
checked it on Septenber 4, at which tine he termnated
the order of withdrawal.

8. After the repairs had been conpl eted, the inspector
had a test nade of the brakes simlar to the test which
had been made before the w thdrawal order was issued.

At that tinme, the inspector found that the end | oader
woul d stop within a distance of approximtely 6 feet,
as conmpared with the 10 feet which he found prior to
the repairs.

VWil e the inspector believed that the screeching noise,
heard before the repairs were made, was associated with
the brake itself, the president of the conmpany said
that it mght have been associated with the conpressor
which did need to be repaired or replaced. Regardl ess
of where the noise may have cone fromin the first
instance, it did not exist after the repairs were made.
Therefore, it may be concluded that the noi se was
associated with the failure of
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t he brakes to work on August 30, 1979, when the order was
i ssued.

The president of the conpany testified that
approximately 12 to 15 trucks were | oaded at the
preparation plant on a daily basis back in August of
1979. He said that sonme of the truck drivers did get
out of their trucks to supervise the placenent of the
bucket |oads of coal in their trucks. But he said that
there was no reason for the two enployees in the
tipple, or preparation plant itself, to be on the
ground in the vicinity of the operation of the end

| oader. Therefore, the primary persons who were exposed
to any hazards as a result of the brakes not working
properly on the end | oader would be the truck drivers
who got out of their trucks to supervise the |oading of
their trucks.

10. The president of the conpany indicated that the

M chi gan 275-B | oader cited in the inspector's order as
havi ng defective brakes was an end | oader that had been
obt ai ned from anot her conpany or | easi ng agency, and
was not owned by Kentucky May Coal Conpany. The end

| oader, the 275-B M chigan end | oader, was repl aced
shortly after it was restored to proper operating
condition with another end | oader which the president
of the conpany thought was nore appropriate for the
type of operation that was conducted at the preparation
pl ant .

11. Section 77.1605(b) provides that nobile equi prent
shal | be equi pped with adequate brakes and all trucks
and front-end | oaders shall also be equi pped with
par ki ng brakes.

I think that those findings are sufficient for stating
the primary facts that have to be considered in this
pr oceedi ng.

The first matter that has to be considered is whether a
violation occurred. The testinony of the conpany's
president primarily opposes the issuance of the order
in this instance on the basis that the inspector's test
was not nade under proper scientific controlled
conditions that should be required when determ ni ng
whet her brakes are free fromdefects. | recognize that
the inspector did not have the facilities or the

| aboratory conditions required to make a precise
determ nati on as to what percentage of deficiency the
brakes may have had on the M chigan 275-B | oader on
August 30, 1979.

Despite the lack of the inspector's ability to nake a
perfect scientific determ nation as to the brakes
ability to
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stop the machi ne on August 30, | find that there was
sufficient reason for himto doubt the brakes' efficiency
on that day to warrant the citing of section 77.1605(b),
because | do not think that the facts support a finding
that the brakes were entirely free of problens. The fact
that the conpressor was not working and that some repairs
were required to get the brakes in good condition indicates
that the inspector was within a reasonabl e concl usi on, based
on the facts that he had, to warrant his citing the piece of
equi prent for a violation for having i nadequate brakes on that
day.

Anot her reason for mny believing that the brakes were
defective is the lack of controverting evidence by any
eyewi t ness. The president of the conpany was not at the
site at the tinme the brakes were considered defective.
Additionally, the operator of the M chigan end | oader
was a man nanmed Arthur Back and he did not appear here
today to testify that the brakes were free of al
defects. The president does not recall any specific

di ssent by M. Back concerning the alleged

defecti veness of the brakes on August 30. So the

i nspector's testinmony is the only eyew tness testinony
in this case that can be relied upon as to the exact
condition of the brakes on August 30 when the order was
witten.

Havi ng found that a violation occurred, it is now
necessary to consider the remaining criteria which nust
be considered in assessing a penalty. M findings have
already dealt with the fact that we have a smal
operator, that there is no history of a previous

vi ol ati on of section 77.1605(b), and that the
assessnment of a penalty will not cause the operator to
di sconti nue in business.

The fourth criterion, which | have not considered, is
whet her the operator denonstrated a good faith effort
to achi eve conpliance after the violation was cited.
The conpany called a repair organi zati on as soon as the
M chi gan end | oader was cited for a violation in the

i nspector's order, and the brakes were repaired as soon
as that company could provide a serviceman for the
purpose. Therefore, | find that the conpany
denonstrated a good faith effort to achi eve conpliance

The remaining two criteria to be considered are
negl i gence and gravity. Wth respect to negligence, it
is difficult to find negligence nore than ordinary in
nature because we do not have any testinony as to how

| ong the brakes had been defective and we do not know
what period of time may have el apsed after the brakes
becane | ess than adequate before the inspector cited
them Consequently, the evidence will support a finding
of only ordi nary negligence.
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As to the gravity of the violation, there was, in the
vicinity of the | oading machi ne, only those peopl e who
were associated with the direct |oading of the coal
In other words, the end | oader operator hinself would
not have been endangered much by the failure of the
brakes to work perfectly because he was inside the machine
and it was on a relatively |level area, unless the operator
deliberately allowed the nachine to coast up on an incline
near the |oading area, and that would not have caused the
machi ne to travel any great distance before it woul d have
roll ed back down on a relatively level area. So the primary
peopl e who woul d have been exposed to danger woul d have been
the truck drivers. Since they got out of their trucks primarily
for the purpose of directing the operation of the end | oader in
t he placenent of coal, it is unlikely that they woul d have been
hit by the end | oader since they woul d probably have been | ooki ng
at it at such times as they were standing on the ground.

Nevert hel ess, the fact remains that they could have
been hit by the end | oader and they m ght not have been
aware that the brakes were defective because the
drivers varied fromtruck to truck. That is, the
presi dent of the conpany indicated that from 12 to 15
trucks were | oaded on a daily basis and there is no

i ndi cation that the same 12 or 15 trucks with the sane
drivers were involved all of the tinme. So it would
have been possible for soneone to have been hit by an
end | oader and injured or even killed because he m ght
have been assuming that the end | oader could stop

qui ckly, when in fact it could not. Consequently, I
find that the violation was serious in nature.

VWhen penalties are assessed with respect to snal
conpani es, a snall penalty has a greater deterring
effect for a small conpany than a |large penalty m ght
have for a | arge conpany. Based on the evidence that |
have al ready di scussed, showi ng that there is no
history of a previous violation, that there was

ordi nary negligence, that paynent of penalties would
not cause the operator to discontinue in business, that
t he operator denonstated a good faith effort to achieve
conpliance, and that there was a serious violation,
shal | assess a penalty of $200.

VWHEREFORE, it is ordered:

Wthin 30 days fromthe date of this decision, Kentucky
May Coal Conpany shall pay a penalty of $200 for the viola
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tion of section 77.1605(b) cited in Order No. 746773 dated
August 30, 1979.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



