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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SOUTH EAST COAL COVPANY, Contest of Ctation
CONTESTANT
V. Docket No. KENT 80-327-R
Citation No. 720881
SECRETARY OF LABOR, June 18, 1980
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , No. 8 M ne
RESPONDENT
DECI SI ON

Appear ances: Janes W Craft, Esq., Polly, Craft, Asher & Smal | wood,
VWi t esburg, Kentucky, for Contestant
Ceorge Drumming, Jr., Esq., Ofice of the Solicitor
U S. Departnment of Labor, for Respondent

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to an order issued Septenber 26, 1980, a hearing in
t he above-entitled proceedi ng was held on Decenber 9, 1980, in
Pi kevill e, Kentucky, under section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [815(d).

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 77-86):

This hearing involves a filing by South East Coa
Conpany on August 4, 1980, of a Petition for Review or
Notice of Contest of Citation No. 720881 dated June 18,
1980, alleging a violation of 30 C F. R [O75.312.

have consolidated with this case the civil penalty
issues that will be raised in the event that the
Secretary of Labor files a Petition for Assessnent of
Cvil Penalty with respect to the violation alleged in
Citation No. 720881. |If ny decision is issued in fina
formprior to a receipt of such a Petition fromthe
Secretary of Labor, | shall sever the civil penalty

i ssues fromthe decision and the decision on the civil
penalty aspect of the case will be issued at a
subsequent time after | have received the Petition. It
will, however, be decided on the basis of the record we
have nade here today w thout any additional hearing
bei ng provided for.
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I shall nake sonme findings of fact on which this decision
wi |l be based. Sone of those findings of fact were the
subj ect of stipulations entered into by the parties. The
findings of fact will be given in nunerical paragraphs.

1. South East Coal Conpany is subject to the Federal

M ne Safety and Health Act of 1977. South East Coa
Conmpany is subject to the Comm ssion's jurisdiction and
to ny jurisdiction for the purposes of deciding this
case.

2. South East Coal Conpany operates a No. 8 M ne which
produces on an annual basis approximately 60, 000 tons
of coal and has approxi mately 25 enpl oyees. South East
Coal Conpany, on a conpany-w de basis, produces about
950, 000 tons of coal annually and has approxinmately 600
enpl oyees. On the basis of such data, | find that
Sout h East Coal Company is a |arge operator

3. Fromthe standpoint of the history of previous
violations, the stipulation of the parties indicates
t hat Sout h East Coal Conpany has not previously

viol ated section 75.312.

4. Inspector Carlos P. Smith was asked to make a spot
i nspection of the No. 8 Mne of South East Coal Company
on the afternoon of June 18, 1980. Wen he arrived at
the No. 8 Mne, he went underground and net the crew
that was then working, com ng out of the m ne because
they had determi ned that no further work could be done
until some additional equi pment was obtained for the
coal drill. The inspector was acconpani ed by anot her

i nspector at the tinme and they both went back out on
the surface with the crew which was com ng out of the
mne. After the inspector had exam ned the books of

t he conpany, he went back underground for the second
time to make his exam nation. He was acconpani ed on
his inspection by M. Charles Hol brook, who worked for
t he conpany.

5. Inspector Smith's investigation was directed to a
conpl ai nt MSHA had received by tel ephone. The
conpl ai nt expressed a fear that the mners in the
active workings of the mne mght cut into an abandoned
area and be exposed to possible hazards such as

accumul ations of water.

Inspector Smith went to an area of the mne which is
shown on Exhibit 2 as being Survey Station No. A568
which is the same area shown in Exhibit 3. In that
area, especially as shown on Exhibit 3, Inspector Snmith
found that three openings had been cut into an
adj oi ni ng abandoned nmine fornerly owned by the

Smi t h- El khorn Coal Conpany. |Inspector Smth nmade a
check of the air coming fromthe abandoned areas and he
found that in two of the entries, the air was being
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properly directed into a bl eeder system and was goi ng out
of the mne, but as to the air in entry No. 1, |Inspector
Smith used snoke tubes to check the air, and he found by
rel easi ng successive anounts of snoke that the air was
traveling down the No. 1 entry and into the No. 2 entry
whi ch was an active working pl ace.

6. Inspector Smith, on the basis of his use of the
snoke tubes, wote Citation No. 720881 dated June 18,
1980, at 6 p.m, citing a violation of section 75.312
and describing the condition or practice observed as
follows: ™A substantial novenent of air was detected
usi ng chem cal snmoke com ng fromthe ol d abandoned
Smi t h- El khorn M ne and this air was being coursed
directly to the active working places of the 001-0
wor ki ng section.”

7. After Inspector Smith had indicated that the air
fromthe abandoned m ne was traveling to the working

pl ace, the representative of South East Coal Conpany,
M. Hol brook, hung a curtain in the No. 1 entry at a
poi nt whi ch woul d have kept the air fromthe abandoned
m ne fromgoing into the working section, but Inspector
Smith believed that a tenporary curtain would not be
substanti al enough to satisfy the purposes of the Act
in assuring that no air fromthe abandoned section cane
into the working place. Therefore, he concl uded that

t he hanging of the curtain was not a sufficient act to
abate the citation on a pernmanent basis.

8. The next day, an inspector by the name of Ceci
Davis came to the m ne because Inspector Smith had a
different obligation on the next day. At that tine,

I nspector Davis wote an extension of time on the basis
that tenporary seals had been constructed and that new
ventil ation proposals were being submitted by the
conpany. The record does not show that Citation No.
720881 has been abated and Inspector Smith was unabl e
to state today what the ultinmate outcome of the effort
to submt new ventilation plans had been

9. The evidence subnmitted by South East Coal Conpany
consists of two exhibits, A and B, taken fromthe
preshift mne exam ners' report and the primary purpose
for submtting those two exhibits is that Exhibit A

i ndicates that a volume of air of 20,000 cubic feet per
m nute was being delivered to the working place on June
18, 1980, when the last preshift exam nation was nade.
Inspector Smith did not take any readings with the use
of anenoneter at the tinme he wote his citation on June
18, 1980, and Inspector Smith stated that he had no
reason to doubt that a volunme of 20,000 cubic feet per
mnute of air was flowing into the working place.
Inspector Snmith also testified that he had no reason to
bel i eve
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other than that the fresh air going onto the section
constituted the major portion of the air which was actually
reaching the working face. In other words, there was a | arge
amount of fresh air going into the working section at the
same time sonme air fromthe abandoned area was bei ng nerged
with the fresh air, or intake air, conmng into the section.

10. Inspector Smith was unable to find or detect any
nmethane in the air with a nmethane detector and his
flane safety lanp indicated that oxygen was adequate in
the air that was comi ng fromthe abandoned section

I nspector Smith took sone sanples of the air com ng
fromthe abandoned section and the anal yses of those
sanples also indicated that the air did not contain

nmet hane and that the air was conposed of a nornal and
adequat e anmpunt of oxygen.

| believe that those 10 findings of fact are sufficient
for witing the decision in this case.

The issue, of course, is whether there was a violation
of section 75.312. That section reads in pertinent
part: "Air that has passed through an abandoned area or
an area which is inaccessible or unsafe for inspection
shall not be used to ventilate any working place in any
m ne." Counsel for the Secretary has argued that there
can be no doubt but that there was a violation because
the inspector's testinony is uncontroverted in the
sense that he definitely was able to trace the air from
t he abandoned section or mne into the working section
which was in the No. 2 entry at that tine.

Counsel for South East Coal Conpany, on the other hand,
has taken the position that while there may have been
some air fromthe abandoned secti on which was reaching
t he worki ng place, that the amount of intake air being
transmtted to the working face, as shown by Exhibit A,
was 20, 000 cubic feet per mnute, and therefore would
have been great in volune and able to carry away any
toxic materials or nethane which m ght have exi sted.
Consequently, his conclusion is that it cannot be said
that the air fromthe abandoned area was being used to
ventil ate the working place.

The finding of the violation of section 75.312 then
turns on an interpretation of what the section neans
when it refers to the provision that air froman
abandoned area shall not be used to ventilate any

wor ki ng place. 1 have had several cases involving this
section and the first tinme that | ever considered that
phrase, | had the sane m sgivings about it that counse
for South East has enphasized in this proceeding,
because if you read that phrase all by itself, it
sounds as if a conpany woul d have to be deliberately
usi ng
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air froman abandoned area, and be consciously using it,
to ventilate a working section, when as a matter of fact,
the evidence in this case indicates that sonme air fromthe
abandoned area was getting into the working place, but that
t he conpany was endeavoring to ventilate the working section
and was ventilating the working section, with a | arge anount
of intake air, which the inspector agreed was nuch greater
than the anmount of air that was getting onto the section from
t he abandoned area.

It is possible that section 75.312 should have enpl oyed
words simlar to those which were used by Inspector
Smith when he wote Citation No. 720881, because in his
citation, Inspector Smth refers to the air fromthe
abandoned section as being coursed directly to the
active working place, and | think that that woul d have
been a better way to have expressed what was happeni ng
in this instance, but if you think about that phrase
for awhile, | think that the words used in section
75.312 should be interpreted to nmean that if air com ng
from an abandoned area is going into or being coursed
into a working area, that becones equivalent to using
the air to ventilate, because the air does get there
and it does have the effect of either ventilating or
causing a problem depending on what substances are
being carried in the air fromthe abandoned area.

The fact that M. Hol brook was able to hang a curtain
whi ch had the effect of preventing the air fromthe
abandoned section fromgoing into the working face
shows that the conpany failed to take an action which
it could have taken to assure that no air fromthe
abandoned area would get into a working place, so the
failure of the conmpany to prevent the air fromthe
abandoned area fromgetting into the working place nade
it possible for air fromthe abandoned area to be used
in the worki ng pl ace, even though the conpany did not
set out to ventilate its mine in that manner

what soever. O course, the regulations and the Act are
directed toward providing as safe working conditions as
it is possible to provide, so | interpret this section
as nmeaning that air from an abandoned area cannot be
permtted to go into an area where the nen are working,
and if a conpany fails to prevent such air from going
into such a working place, then the equival ent effect
is that the air fromthe abandoned area is being used
to ventilate

Fromt he standpoint of the civil penalty case, which
may ultimately be before nme, it is obvious that in this
i nstance, no adverse effects on the mners would have
occurred because the air fromthe abandoned ni ne
cont ai ned no nmet hane and did contain an adequat e anount
of oxygen.
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For the reasons that | have just explained, |I find that
vi ol ati on of section 75.312 was proven.

VWHEREFORE, it is ordered:

(A) The Notice of Contest filed on August 4, 1980, in
Docket No. KENT 80-327-R is denied and Citation No. 720881 dated
June 18, 1980, is affirned.

(B) The civil penalty issues with respect to the violation
of section 75.312 are severed fromthis proceeding and will be
decided in a separate decision when and if a case is assigned to
me in the future involving a Petition for Assessnment of G vil
Penalty in which the Secretary of Labor seeks to have a civil
penalty assessed for the violation of section 75.312 alleged in
Ctation No. 720881.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



