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SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA)
ON BEHALF OF | SAAC FI ELDS, Docket No. VA 80-99-D
COVPLAI NANT
V. No. 1 M ne

UNI TED CASTLE COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: Janes H Swain, Esq., Ofice of the Solicitor
U S. Department of Labor, for Conpl ai nant
M chael L. Lowy, Esq., Ford, Harrison, Sullivan, Lowy
& Sykes, Atlanta, Ceorgia, for Respondent

Before: Administrative Law Judge Steffey

Pursuant to an order issued July 28, 1980, a hearing was
held in the above-entitled proceedi ng on Septenber 10, 1980,
under sections 105(c)(2) and 105(d) of the Federal Mne Safety
and Health Act of 1977, 30 U S.C. [0815(c)(2) and 815(d).

At the conclusion of the hearing, the parties asked that
they be permitted to file posthearing briefs prior to the
rendering of a decision. Counsel for respondent filed a 44-page
brief on Novenber 12, 1980, and counsel for conplainant filed a
10- page brief on Novenmber 12, 1980.

At the hearing, counsel for the Secretary and conpl ai nant
stated that when the conplaint had been filed, there was attached
toit as Exhibit A a copy of a conplaint submtted to the M ne
Safety and Health Administration (MSHA) on the basis of facts
which were different fromthe facts which support the conpl aint
filed in this proceeding. Therefore, the Secretary's counse
requested that he be permtted to amend the conplaint to
substitute, as Exhibit B, the correct conplaint (Tr. 5-6).
Respondent' s counsel did not object to having the conpl ai nt
anended by attaching to it the proper conplaint, but he objected
to ny allow ng the erroneous conplaint, or Exhibit Ato the
conplaint, to remain as a part of the conplaint (Tr. 5).

I nasmuch as respondent has chosen to refer to both conplaints in
its brief (p. 11), |
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beli eve that a copy of both Exhibit A and Exhibit B should remain
attached to the conmplaint in order that the record will be
complete. It is understood, of course, that Exhibit B
constitutes the conplaint which initiated the cause of action
before MBHA which ultimately culminated in the filing of the
conplaint in this proceeding in Docket No. VA 80-99-D

The issues raised by respondent's brief are (1) whether
conpl ai nant sustained his burden of proof on the question of
whet her |saac Fields was di scharged for activity protected under
section 105(c) (1) of the 1977 Act, and (2) whether | have
jurisdiction to assess a penalty under section 110(i) of the Act
if a violation of section 105(c)(1) is found to have occurred.

The follow ng findings of fact will be the basis for ny
decision in this proceedi ng:

Fi ndi ngs of Fact

1. United Castle Coal Conpany, respondent in this
proceedi ng, produces approxi mately 200,000 tons of coal on an
annual basis at its No. 1 Mne (Tr. 6-7). The conpany al so owns
a coal -processing facility which is operated under the name of
Virgi nia Coal Processing Corporation and enpl oys about 90
enpl oyees at both operations (Tr. 7-8).

2. Conplainant in this proceeding is Isaac Fields who
worked for United Castle fromthe fall of 1977 to Septenber 5,
1979, when he was all egedly discharged for insubordination based
on an incident which occurred on August 30, 1979 (Tr. 26;
136-137; 196; 198; 200; 205).

3. The alleged act of insubordination resulted fromevents
whi ch occurred on August 30, 1979, as hereinafter described. On
August 30, 1979, lIsaac and five other enployees rode an S&S
mantrip into the No. 1 Mne (Tr. 26; 72). An axle broke on the
mantrip about one-third of the way to the working section and the
men refused to wal k the remaining distance to the section because
t hey woul d have been left with no nmeans of energency
transportation out of the mne in case sonmeone shoul d have been
injured (Tr. 27; 54; 105-106; 117; 148; 160). Wen the section
foreman | earned that the mners had refused to walk to the
wor ki ng section, he sent a Kersey tractor into the mne to pul
the disabled mantrip fromthe mne (Tr. 27; 74-75; 113).

4. \Wen the miners reached the surface, the superintendent,
Ful | er Hel bert, retained about four of themfor the purpose of
ext endi ng a conveyor belt and told the remaining nmners that they
woul d not be needed again until Tuesday, Septenber 4, 1979.
Monday, Septenber 3, 1979, was a holiday and no one worked t hat
day (Tr. 27; 29; 117-118; 144; 160-161; 184; 210-213).

5. After Isaac learned that he had been laid off unti
Tuesday, he becane upset and charged that the conpany al ways
retai ned the sane people to work when incidents |ike the broken
axl e occurred (Tr. 27; 104-105). As lIsaac was |eaving the nine



site, he renmarked, while wal ki ng past Denver Cooke,
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the m ne adm nistrator, that this place sucks (Tr. 27; 55; 125;
143; 175; 190; 194-195). Denver heard the remark and stated that
I saac did not have to work there and that if Isaac did not |ike
wor ki ng there, he should get his ass out of the hollow (Tr. 28;
56; 144; 147; 210). lsaac's reply to Denver was that he could
not deal with himon conpany property, but that if he would | eave
the mne site, they could settle things (Tr. 28; 55-56; 125;
143-144; 175; 196).

6. Denver Cooke reported lsaac's remarks to the
superintendent, Fuller Helbert, who in turn reported the remarks
to respondent’'s president, Mchael Fourticq (Tr. 176; 196).

M chael Fourticq asked themto nake a witten report regarding
the incident and that was done as is shown by Exhibit 4 in this
proceeding (Tr. 176-177). Although Exhibit 4 is an Enpl oyee
Warni ng Form M chael Fourticq testified that Denver Cooke had
sinmply chosen to wite an account of Isaac's remarks of August 30
on that form Although Exhibit 4 has a section which is supposed
to reflect the enployee's version of the facts set forth on the
form Isaac was never shown the executed form and M chael
Fourticq stated that it was not his intention to use the form as
a warni ng because he had al ready deci ded to di scharge |saac for
hi s i nsubordi nate conduct rather than to give hima warning (Tr.
180-183; 185-190; 217-220).

7. lsaac returned to work on Tuesday, Septenber 4, 1979,
foll owi ng the August 30 interchange between hi mand Denver Cooke
(Tr. 29-30; 111-112). No nention of the August 30 event was nade
on Septenber 4 because M chael Fourticq had not yet had an
opportunity to discuss the events of August 30 with Denver and
ot her persons at the mne (Tr. 29-30; 64-65; 177; 198).

8. On Septenber 5, 1979, the day of |saac Fields
di scharge, lsaac reported to work as usual and rode to the
wor ki ng section as usual (Tr. 112). Shortly after |Isaac and the
other men on the crew arrived on the working section, an NMSHA
i nspector took an air reading and found that the nean air
velocity was 35 instead of 60 as required by 30 C.F. R 075.301-4
(Tr. 12; 21; 154). The inspector wote Citation No. 683058 at
9:30 a.m, alleging a violation of section 75.301-4 (Tr. 18).
The inspector asked the nen on the section if the air was often
as low as he had found it and Isaac stated that it was often | ow
but that the conpany ignored his conplaints about ventilation
(Tr. 12; 30).

9. Isaac also clains that he asked the inspector if the
anmount of oil on the continuous-m ni ng machi ne was excessive (Tr.
30). The inspector gave a statement to an MSHA investigator on
Decenber 26, 1979, in which he stated that |saac had asked him
about excess oil on the continuous-m ning machine (Tr. 12; 13-20;
30). Wien he testified at the hearing on Septenber 10, 1980,
however, the inspector could not recall that |saac had nentioned
the oil to him but the preponderance of the evidence shows that
| saac did ask the inspector about the oil because Fourticq said
that |Isaac's statenents to the inspector about inadequate air and
excess oil had been reported to himbefore
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he di scharged |saac, but that those reports had nothing to do

wi th the di scharge because he had decided to di scharge both Isaac
and his brother, Joe, because of their insubordination which had
occurred on August 30, 1979 (Tr. 12; 14; 214; 217).

10. The discharge of Joe Fields was related to a threat
made by Joe to the section foreman, E. O Salyer, Jr., to the
effect that Joe would whip Salyer's ass if Sal yer assigned
sonmeone el se to operate the roof-bolting machine, normally
operated by Joe, on August 30 after Joe had been sent hone that
day with other mners who had refused to walk to the section
after the axle on the mantrip broke (Tr. 159; 163). Joe did not
file a discrimnation conplaint with respect to his discharge on
Sept ember 5 because he found work at another coal mine within 3
days after his discharge and did not feel that he would gain nmuch
by filing a conplaint (Tr. 103).

11. Isaac testified that when the slack in the trailing
cable of the shuttle car operated by Gary Smith was suddenly
taken up on Septenber 5, 1979, the cable caught his feet and
threw himagainst the rib (Tr. 31; 56-57; 88-90; 144-146). Gary
Smith clains that the cable could not have hit |saac because
| saac was standing in an entry where the cable could not have
touched him (Tr. 127). Jerry Sargent, the operator of the
conti nuous-m ni ng machine, testified that he saw |l saac sitting
against the rib or getting up fromthat position (Tr. 145-146;
149; 156). Jerry had given a witten statenment to managenent
saying that the cable did not touch |saac, but at the hearing, he
agreed that it was possible that the cable could have struck
| saac and he al so disputed Gary Smith's claimthat Gary coul d
have seen Isaac's position in the nmne because Gary's position on
the left side of the shuttle car would have prevented Gary's
being able to see Isaac at all (Tr. 152-153; 155-156). Jerry did
not look in Isaac's direction until after the cable was jerked
| oose fromthe shuttle car's reel so as to cause the lights on
the shuttle car to go off (Tr. 146-147; 157).

12. lsaac said that his being thrown against the rib only
brui sed his shoul der and he declined to all ow anyone to exam ne
himfor injuries (Tr. 57; 164; 199-200). On the other hand, as
| saac was | eaving the m ne on Septenber 5, he rem nded his
section foreman that an accident report should be nade concerning
his trailing-cable encounter because he was going to the hospita
to obtain an exam nation (Tr. 165).

13. E O Salyer, Jr., lsaac's section foreman, testified
that |saac was a troubl esonme enpl oyee and that he had remarked
nore than once that he would |ike to have had |Isaac elimnated
fromhis crew (Tr. 148-149; 169-170; 214-215). \Wen Sal yer was
asked for exanples of the types of acts commtted by |saac which
caused himtrouble, he said that |saac would have the
conti nuous-m ni ng machine to stop until the curtains could be
repl aced or he woul d conpl ain about the nmean air velocity being
lower than it should have been. Salyer agreed that such things
needed to be done (Tr. 170-171).



14. M chael Fourticq, respondent's president, is a | awer
and a nmenber of the Texas bar (Tr. 203). He said that he laid
t he ground work for
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| saac' s di scharge very carefully because he knew that Isaac is
the type of person who, if discharged, would claimthat his
rights had been violated (Tr. 196-197). Fourticq said that he
was famliar with section 105(c) (1) of the Act and that it is
such an abused provision of the law, that it is hardly possible
to discharge a person w thout having a conplaint filed alleging
discrimnation in violation of section 105(c)(1) (Tr. 202-203).

15. The miners were called out of the mine on the afternoon
of Septenber 5, 1979, because the inspector found that certain
respirabl e dust sanples had not been taken (Tr. 25; 67). After
| saac had reached the surface, he was asked by Fuller Hel bert,

t he superintendent of the mne, to report to Mchael Fourticq at
the tipple office which is |ocated about a half nmle fromthe
underground mne (Tr. 58; 67). Wen |Isaac reported, he stated
that Fourticq asked hi m how he was and then asked himif he had
conpl ained to the inspector about inadequate air and excess oi
on the continuous-m ning machine (Tr. 32; 63-64). |I|saac answered
"Yes." Then lsaac states that Fourticq told himthat he was
bei ng di scharged for insubordination (Tr. 32; 63-64). |saac
clains that Fourticq did not explain what the acts of

i nsubordi nati on were and that Fourticqg prom sed to give himthe
reasons in a discharge slip when Isaac picked up his check, but
no such slip was ever given to Isaac even though he asked for it
on three different occasions (Tr. 96-97; 159; 200-201).

16. Fourticq denies that he nmentioned anything about
| saac' s conversation with the inspector on Septenber 5, and
states that he nmust be given credit for having sense enough as a
| awyer not to refer to safety conplaints at the time he is
di schargi ng an enpl oyee for insubordination (Tr. 203; 213-214).
Fourticq defended his failure to provide Isaac with a witten
statenment of discharge on the ground that he did not have to do
so under conpany policy (Tr. 201).

17. There was an inconsistency between Fourticq' s answers
to interrogatories and testinmony in that Fourticq' s answer to
Interrogatory No. 11 stated that there was no witten policy
providing for discharge for insubordination, but stated at the
hearing that the conpany did have such a witten policy at the
time of Isaac's discharge on Septenber 5, 1979 (Tr. 201-205).
Fourticq expl ained the inconsistency in redirect testinony by
stating that the conpany's witten disciplinary policy did refer
to insubordination, but that he did not think the witten
policy's reference to insubordination constituted a witten
i nsubordi ntion policy, per se (Tr. 210-211).

18. There was a place in the mne called the "swanp," as
wel | as other places, which were difficult to traverse on foot
and which made it difficult, if not inpossible, to carry an
i njured person fromthe mne (Tr. 106-107). On August 30, 1979
there was a Kersey tractor which was used to pull the inoperative
S&S mantrip out of the mne, but the chief electrician told |Isaac
that it was not dependabl e on August 30, 1979, and could not be
used to transport nen in or out of the mne (Tr. 112-113). The
superintendent stated that if anyone who had wal ked into the nne



on August 30, 1979, were
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to be injured, he would be carried out of the mne (Tr. 115). No
one disputed lIsaac's claimthat carrying a person out would
ei t her have been inpossible or woul d have taken so | ong and woul d
have exposed the injured person to so much stress that he woul d
have been likely to die fromshock (Tr. 107). |Isaac cited as an
exanpl e of the consequences of failing to have an energency neans
of transportation, an incident involving a m ner naned Roscoe
Ander son whose hand was badly injured while he was worKking
underground. He was too large a man to be carried out on a
stretcher through nud and water by other mners, and the scoop
became mired in mud when they tried to use it for transportation
Therefore, Anderson had to walk out of the mne;, as a result of
the accident, he lost a finger, but Isaac clainmed that if
Anderson had had a serious leg injury which wuld have prevented
his being able to wal k out of the mne, he would have died from
shock before he could have been renmoved fromthe mne (Tr. 106).

CONSI DERATI ON OF PARTI ES' ARGUMENTS
RESPONDENT' S CONTENTI ONS
Respondent' s Openi ng Ar gumnent

Respondent's brief (p. 14) begins its argunments by citing a
deci sion issued by the former Board of M ne QOperations Appeals in
Smitty Baker Coal Co., 1 IBMA 144 (1972), in support of its claim
regardi ng conpl ai nant's burden of proof in a case initiated under
section 105(c)(2) of the Federal Mne Safety and Health Act of
1977. The portion of the former Board' s decision cited by
respondent refers to the Federal Coal Mne Health and Safety Act
of 1969 and to procedural rules which are no |onger applicable to
our proceedi ngs. Moreover, the Board's Snitty Baker case has
been the subject of so nmany reversals and renands, that | no
| onger consider the forner Board's statenent in that case to be
particularly pertinent to cases brought under section 105(c)(2)
of the 1977 Act.

The portion of respondent’'s brief beginning on page 16 faces
up to the realization that the testinony of all wtnesses
supported conplainant's contention that his discharge had
resulted fromthe fact that respondent wanted to elimnate
conpl ai nant fromrespondent's work force because of his
conpl ai nts about health and safety matters in respondent's nine
(Finding Nos. 8-9, 13-14, supra). Respondent's brief seeks to
avoid the inmpact of testinony show ng that conplai nant
consi stently conpl ai ned about hazardous conditions by argui ng
that nost of conplainant's case is fatally deficient because the
chi ef witness who appeared in support of conplainant's case was
t he conpl ai nant hinsel f and that the evidence shows t hat
conpl ainant is not a credible wtness.

The Question of Conplainant's Credibility
The Di scharge Conversation. Respondent's brief (p. 17)

clains that it is preposterous to think that Mchael Fourticq,
respondent's president, who di scharged conpl ai nant, |saac Fields,



woul d have nentioned |saac's conplaints
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about health and safety in the conversation which had been
initiated by Fourticq with the sol e purpose of advising |Isaac
that he was being discharged for insubordination. Respondent's
brief (p. 17) notes that Fourticq is a | awer, a nenber of the
Texas bar, and was at the tinme of the discharge fully aware of
t he provisions of section 105(c)(1) of the Act (Finding Nos.
14-16, supra).

One would normal Iy agree that a | awer would avoid referring
to an enpl oyee's conpl aints about health and safety during the
conversation which had been initiated for the sol e purpose of
di schargi ng the enployee. The testinmony of Fourticq in this
proceedi ng, however, contains adm ssions and i nconsistencies with
whi ch one woul d not expect a | awer to beconme enbroiled. For
exanpl e, Fourticq stated unequivocally that |saac was a
troubl esone fell ow who was al ways conpl ai ni ng about all sorts of
things and that it was Fourticq's intention to discharge |saac
wi t hout running afoul of the provisions of section 105(c)(1).
Despite Fourticq' s declared intention of finding a reason for
di scharge which woul d not be subject to a successful appeal under
section 105(c), Fourticq picked an insubordination charge which
woul d not nornmally be considered a good reason for discharging
anyone (Finding Nos. 3-6, supra).

One woul d al so expect a | awer to answer questions during
direct and cross-exam nation in a manner which would be
consistent with the answers given in response to interrogatories.
Yet, Fourticq stated during cross-exam nation that respondent has
a witten policy regarding the disciplinary action which should
be taken for insubordination, but in answer to interrogatory No.
11, he had previously stated that no such witten policy existed
(Tr. 204-205). On redirect, Fourticq sought to rehabilitate
hi nsel f by claimng that respondent has no witten policy
regardi ng i nsubordi nation per se, but that respondent has a
witten policy in general which includes a discussion regarding
i nsubordination (Tr. 211).

The ot her aspect of Fourticq's testinony which one woul d
have expected a | awyer to avoid was the fact that Fourticq stated
during cross-examnation that it was unlikely that he had tal ked
to Jerry Sargent, one of the witnesses to Isaac's alleged act of
i nsubordi nation, prior to discharging Isaac (Tr. 207). Fourticq
had, however, answered interrogatory No. 6 by stating
unequovi cal ly that he had talked to Jerry Sargent as a part of
his investigation of the alleged act of insubordination (Tr.

208).

The record shows that Fourticq spurned the offer of his

| awyer to be present during his discharge conversation with |Isaac
(Tr. 42). Therefore, the | awer who wote respondent’'s brief in
this proceeding is in no position to state for certai n whet her
Fourticq al so stunbled into another error by having inadvertently
referred to Isaac's conpl ai nts about inadequate air and excess
oil on the continuous-m ning machine. in any event, | am
unwi I Iing to conclude that conpl ai nant was necesarily m staken
when he alleged that Fourticq referred to his conpl ai nts about



health and safety at sone tine during the discharge conversation
with Isaac. Fourticq talked to Isaac for 15 to 20 minutes before
| saac was allowed to call his witnesses (Tr. 136). Neither

Fourticq's nor Isaac's description of the discharge conversation
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expl ains why 15 or 20 mi nutes woul d have been required if the
subj ects nentioned by Fourticq and |Isaac had been the only

subj ects di scussed during the discharge conversation (Tr. 59-60;
199- 200).

The Failure to Call Joe Fields as a Wtness. |saac Fields
brot her, Joe Fields, was discharged at the same tinme that |saac
was di scharged (Finding No. 10, supra). Respondent's brief (p
18) clainms that an adverse inference should be drawn fromthe
fact that the Secretary's counsel failed to call Joe Fields as a
wi tness for the purpose of corroborating |Isaac Fields' statenent
that Fourticqg had nmentioned |Isaac's safety-related conplaints
during the discharge conversation.

During the hearing no one asked either Isaac or the
Secretary's counsel why Joe Fields was not called as a witness in
support of Isaac's case. Some reasons why Joe was not called may
be that |saac apparently does not conmunicate with his brother
very often because Isaac did not even know the status of Joe's
case filed with NLRB in connection with the incidents which
occurred on August 30, 1979, and which are described in Finding
Nos. 3 and 4, supra (Tr. 103). Additionally, it may well be that
the Secretary's counsel did not want to expose Joe to being
cross-exam ned regarding the incidents of August 30, 1979, prior
to the conpletion of Joe's case agai nst respondent which is
apparently still pending before NLRB. For the foregoing reasons,

I amunwilling to make a conclusion that the Secretary's counse
failed to call Joe Fields as a witness because he knew that Joe
could not truthfully nmake statements in support of Isaac's claim
that Fourticq referred to Isaac's safety-related conplaints
during the discharge conversation.

I saac's All eged Inconsistent Statenents Regarding Wtnesses
to the D scharge Conversation. Respondent's brief (pp. 19-20)
clains that Isaac's testinony was di sputed by m ners who were
wi t nesses to the di scharge conversation. Respondent states that
three miners (Donnie Poston, Gary Smith, and Tony Cardon) were
wi t nesses to the discharge conversation and that the two mners
(Gary Smith and Tony Cardon) who testified in this proceedi ng
stated that Fourticq told themthat he had di scharged both |saac
Fields and his brother solely for insubordination. Respondent's
brief argues that it does not make sense to claimthat Fourticq
woul d tell Isaac and Joe that he had di scharged them for maki ng
safety conplaints and then tell the mners who were called as
Wi t nesses by Isaac that Fourticq had di scharged |saac and Joe for
i nsubor di nati on.

There are several flaws in the foregoing argunent.
Respondent has overl ooked sone facts about the di scharge
conversation which are inportant when it cones to placing the
di scharge conversation into proper perspective. Wen |saac asked
Fourticq if he could have his selected fell ow mners as witnesses
at the beginning of his discharge conversation, Fourticq stated
that that would not be necessary (Tr. 32; 64). Therefore, the
three m ners who all egedly heard Fourticq give insubordination as
his reason for discharging |saac and Joe were not present at the



begi nni ng of the discharge conversation and are therefore in no
position to testify about what occurred during the
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first part of the discharge conversation (Tr. 32; 64; 136; 200).
Indeed, the three mners referred to in respondent's brief were
called into the inner office where Fourticg was seated only after
Fourticq had finished his conversation inform ng |Isaac and Joe
that they had been di scharged. At that time, they heard |saac ask
Fourticq if he wanted his mners to violate safety | aws when they
wer e wor ki ng underground. That question was naturally answered
"No" by Fourticq. After the mners had heard |Isaac's question
answered, |saac and Joe were dism ssed and then Fourticq
explained to the mners, out of Isaac's and Joe's presence, that
he had di scharged both of themfor alleged acts of

i nsubor di nati on which occurred on August 30, 1979 (Tr. 201).

In view of the fact that the two mners who testified in
this proceeding regarding the reason Fourticq gave for
di schargi ng |1saac were not present during the actual discharge
conversation, | amunwilling to make any concl usions on the basis
of their testinony about whether or not Isaac is a credible
Wi t ness.

Anot her all eged inconsistency in the testinony which
respondent's brief (pp. 19-20) clains to be proof of I|saac's |ack
of credibility is that for some inexplicable reason, |saac
cl ained that although he had asked Tony Cardon to be a w tness,
Tony had declined to be one. Respondent's brief quotes Isaac's
testinmony to the effect that Tony did ultimately go into
Fourticq's office to talk to himand that Tony did so after |saac
had left. Respondent's brief alleges that Tony Cardon did not
know anyt hing detrinmental to lIsaac's case and that Isaac's
del i berate m sstatenments concerni ng Cardon's presence can only be
anot her exanple of Isaac's total lack of credibility (Brief, p.
21).

If respondent's counsel will read Cardon's testinony again,
he may not be so certain that Isaac is the witness who | acks
credibility. As |I have noted above, not one of the three mners
who were asked to be witnesses to |Isaac's di scharge conversation
actual ly heard the discharge conversation. Cardon clains that he
cane into the office at the tine |saac asked themto witness his
qguestion to Fourticq about conpliance with safety laws. |saac
stated that Cardon did not want to be a witness and that when he
called in the two men who were willing to be wi tnesses, he
"l ooked at" only Smith and Poston because he knew Cardon did not
want to be a witness. It should be noted that Cardon rode back
and forth to work with Isaac. Cardon therefore had an
opportunity to hear Isaac tal k about his conversation wth
Fourticq in greater detail than the other three mners who
al l egedly witnessed |saac's question about conpliance with safety
laws. Cardon is the only one who clains that Fourticq told |Isaac
that he could pick up a discharge slip on Friday when he picked
up his check. Fourticqg denies that he agreed to give Isaac a
di scharge slip, but Isaac says Fourticq prom sed to give himsuch
a slip. If Cardon is to be given absolute credibility with
respect to his having been a witness to |Isaac's question
regardi ng conpliance with the safety |aws, then Cardon should
al so be given absolute credibility with respect to Cardon's



statement that Fourticq did agree to give Isaac a witten
di scharge slip.
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| believe the foregoing discussion justifies a refusal by ne to

find that |saac necessarily msstated the fact that Cardon
declined to be a witness as to Isaac's question regarding
conpliance with safety laws. |Isaac's claimthat Cardon went into
Fourticq's office after |Isaac's question regardi ng conpliance
with safety laws and after Isaac left is just as credible as
Cardon's claimthat he was present in Fourticq' s office at the
same time that Smith and Poston were present.

I saac' s Inconsistent Statnments Regarding Identity of Person
VWho Di scharged HHm Respondent's brief (pp. 21-22) clains that
Isaac's credibility is further eroded by the fact that in his
original conplaint filed with the Mne Safety and Health
Admi ni stration (MSHA), he alleged that he had been di scharged by
respondent's mine superintendent, Fuller Helbert, rather than by
its president, Mchael Fourticq. Respondent concedes that I|saac
justified the m stake at the hearing by explaining that he had
been out of work for a considerable period when he made the
statement to the MSHA investigator and that he was under so much
enoti onal stress because of unpaid bills piling up, that he did
not realize that he had used Fuller Hel bert's nane instead of
M chael Fourticq's and that he had signed the statenment w thout
realizing the use of the incorrect name until he was asked about
it by MSHA i nvestigators at a subsequent tine.

| saac expl ained at the hearing that he nornmally talked to
the m ne superintendent and received instructions fromthe nine
superintendent and that the superintendent's nane cane readily to
m nd when he was filing his original conplaint with MSHA. He
stated that he was not in any doubt about the fact that it was
M chael Fourticq who had di scharged himand that his origina
statement was otherwi se correct. Respondent's counsel refuses to
accept Isaac's explanation that the m stake was the result of
enotional stress and alleges that the mi stake in nanes occurred
"* * * pecause the entire matter was fabricated by Fields to
gain the protection of the Act and this was sinply the first of
the two lies" (Brief, p. 22).

Al t hough respondent’'s counsel refuses to accept |saac's
expl anation for the m stake in nanes, he asks ne to overl ook
Fourticq's inconsistent statements as to whether Fourticqg tal ked
to Jerry Sargent prior to discharging |Isaac and whet her
respondent had a witten policy pertaining to discharge of
enpl oyees for insubordination (Brief, pp. 33 and 34). If a
| awyer and a nenber of the Texas bar can be excused for
i nadvertently stating one fact at one tinme and a different fact
at another time, then surely |Isaac cannot be considered a
conpletely incredible witness sinply because he used an incorrect
nane when he was filing his original conplaint in this case.
There coul d have been no possi bl e advantage in |Isaac's having
naned Fuller Hel bert as the person who di scharged hi minstead of
M chael Fourticq. Therefore, | am accepting |saac's explanation
for his mstake in names just as | am accepting Fourticq' s
expl anation for his mstakes in factual statenents.

Denver Cooke's Role as Adm nistrator. Respondent's brief



(pp.- 22-23) clainms that |Isaac's propensity for altering facts to
suit his needs is further evidenced by Isaac's claimthat he did
not consi der Denver Cook to
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be a part of managenent. Although Isaac recalled that Denver had
set sone spads underground and that |saac had gone to Denver to
ask for corrections in days erroneously charged to Isaac as sick
| eave, respondent's counsel clainms that |saac overl ooked the fact
that Denver had initially interviewed |Isaac when he filed his
application for enploynent, that Denver had reconmmrended t hat

| saac be hired, and that Denver had assigned |Isaac a self-rescuer
when Isaac first canme to work at respondent's mne. It is
additionally argued by respondent that when enpl oyees Smith and
Sargent were testifying, they clearly stated that they considered
Denver to be a part of nanagenment. Respondent concludes fromthe
foregoing clains that |saac downgraded Denver to his own |evel so
that he could justify having threatened to deal with Denver in
some unspecified way if |saac caught Denver off of conpany

property.

There are several defects in the foregoing argunment insofar
as they relate to an attack on Isaac's credibility. First,
enpl oyees Sargent and Smith, in addition to stating that they
t hought of Denver as a part of managenent, stated that they
considered himto be a clerical enployee (Sargent, Tr. 155) and
t hat Denver had worked underground doi ng acts such as applying
rock dust just as any other hourly enployee would do (Smith, Tr.
142). Thus, the preponderance of the evidence shows that Denver
was at nost an administrative assistant who had no supervisory
power s what soever over the mners who worked underground.
Therefore, Isaac's claimthat he responded to Denver's suggestion
that |saac get his ass out of the hollow by answering with a
simlar retort, whereas he would have filed charges instead, if
such a remark had been nmade by a true supervisor such as the nine
foreman or superintendent, is a reasonable explanation for what
occurred. In any event, |saac's response was at |east as nuch
justified as Denver's inflamuatory statenment was. |f nanagenent
personnel expect to receive respect fromtheir enpl oyees, they
shoul d address their enpl oyees in acceptable terns in the first
i nstance.

The Events of August 30, 1979

Respondent's Position Regarding Events of August 30.
Respondent's brief (p. 23) begins its discussion of the events of
August 30, 1979, with a statenent that respondent’'s position on
the events of that day is clear in that the only events of that
day which are related to Isaac's and Joe's discharge are their
conversations with Denver Cooke and E. O Salyer, respectively.
That claimis contrary to the testi nony of respondent's
president, Mchael Fourticq, who testified that all of the events
whi ch occurred on August 30 are interrelated. Fourticq stated
that he was di stressed because no coal had been produced when the
men followed |Isaac's exanple of refusing to walk to the section
(Tr. 196; 209). Fourticq stated that it was obvious that if |saac
had agreed to walk to the section, the whole crew woul d have
wal ked and coal woul d have been produced in a normal manner
Fourticq's testimony shows w thout doubt that Isaac's refusual to
wal k to the section was responsible for the fact that the miners
all came to the surface and the alleged acts of insubordination



all resulted fromthe fact that |saac had refused to walk to the
section (Tr. 211).
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I amnot willing, in view of Fourticq' s testinony di scussed
above, to find that respondent's position about the events of
August 30 is as stated on page 23 of respondent's brief because
Fourticq was respondent's policy witness and his testinmony mnust
be considered as a statement of respondent’'s position regarding
the events of August 30 until such tine as Fourticq asks that the
record be opened so that he can retract his statenents to the
effect that all of the events of August 30 are interrelated (Tr.
209-210; 212).

The Merits of Isaac's Fears. Respondent's brief (p. 24-25)
clains that there was no justification for Isaac's claimthat it
was hazardous to work in the mne without having a nmeans for
transporting mners fromthe mne in the event of an emnergency.
Respondent first contends that there is no Federal |aw requiring
transportation in event of an emergency except for surface
transportation fromthe mne itself to the nearest hospital
Such an argunent is logically incorrect because it would do an
i njured m ner no good whatsoever to have an anbul ance waiting for
himon the surface if he could not be quickly transported out of
the m ne. Respondent's argunent is also contrary to the
requirenents of 30 C.F.R 075.1704 which requires each operator
of a coal mne to maintain two separate and di stinct travel abl e
passageways which are maintained to i nsure passage at all tines
of any person, including disabled persons, to the surface. The
| ast sentence in section 75.1704 provides as follows:

* * * Escape facilities approved by the Secretary or
his authorized representative * * * shall be present

at or in each escape shaft or slope to allow al

persons, including disabled persons, to escape quickly
to the surface in the event of an energency. [Enphasis
supplied.]

Respondent made no attenpt through any of its w tnesses or
otherwi se to disprove Isaac's claimthat there was so nuch nud
and water in respondent's mne that it would have been inpossible
to transport a large man fromthe mne by his being carried
manual |y on a stretcher (Findings No. 18, supra.) Moreover, as
the Conmi ssion held in Pasula v. Consolidation Coal Co., 2 FMSHRC
2786 (1980), a mner has a right to refuse to work in a hazardous
situation and Isaac's testinony to the effect that a hazard
exi sted stands unchal | enged and unrebutted in the record.
Therefore, respondent's claimthat no hazard exi sted and that no
| aw requi red a neans of energency transportati on under the
conditions described by Isaac, is rejected as being contrary to
t he preponderance of the evidence and the mandatory safety
st andar ds.

Respondent's brief (p. 26) also contends that the evidence
shows that Isaac incorrectly clainmed that an emergency neans of
transportati on was unavail able. 1In support of that argunent,
respondent's brief states that a Kersey tractor was available to
pull the mantrip out of the mne or transport an injured person
It is said that the Kersey was used to pull the mantrip with the
broken axle out of the mine and that it could have been used to



transport an injured person out of the mine if he had been
injured after having wal ked to the working section after the S&S
mantrip broke down. Respondent acknow edges the fact that I|saac
testified that the chief electrician, Bill Hol brook, told Isaac
that the Kersey was unreliable and coul d not
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be used to transport the nen to or fromthe working section
Respondent argues that Bill Hol brook was not a part of managenent
and that "* * * it is ridiculous to assert that Fuller Helbert,

t he general superintendent, would deny the use of equipnent to an
i njured m ner and respondent submits that this is sinply nore
fabrication on the part of Fields in an attenpt to justify his

i nsubordi nati on on August 30" (Brief, p. 26).

Contrary to the argunents in respondent’'s brief, Isaac's
claimthat the Kersey would not be used for energency
transportation is supported by the preponderance of the evidence.
First, it should be noted that |Isaac controverted that very
argunent during cross-exam nation by pointing out that when
Roscoe Anderson was injured, the Kersey tractor was not used as
an energency means of transportation (Finding No. 18, supra; Tr.
114). Isaac also testified that he was willing to ride the
Kersey to the working section on August 30, but the chief
electrician refused to |l et themuse the Kersey for that purpose
(Tr. 113). 1In view of the fact that respondent’'s president
expressed di stress because the mners had failed to produce coa
on August 30 (Tr. 196), the record supports a conclusion that the
chief electrician's ruling about the undependability of the
Kersey tractor was unchal | enged by the m ne superintendent.

O herwi se, the mners would surely have been allowed to ride to
the section on the Kersey tractor so that coal could have been
pr oduced.

Respondent's brief (p. 26) additionally clains that |saac's
al l eged fears were shown to be unfounded by the fact that |saac
stated that he wal ks to the working section at the m ne where he
now works (Tr. 105). Respondent chooses to ignore the fact that
| saac distinguished the reason he will walk to the working
section where he now is enployed, as opposed to wal king in
respondent's nmine, by stating that his present enpl oyer pronptly
repai rs any equi prent whi ch may be broken down, whereas
respondent made no effort to repair equipnent pronptly (Tr. 105).

Respondent's brief (p. 27) also expresses the belief that
| saac took a cavalier attitude about refusing to walk to the
wor ki ng section because it is alleged that |saac stated that he
did not feel |ike walking on August 30 and | aughed when he said
it. The claimthat |saac | aughed was made by Gary Smith (Tr.
122) who obviously resented havi ng been subpoenaed by the
Secretary's counsel as a wi tness and whose testinony is al nost
entirely hostile toward |Isaac and al nost whol |y supportive of
respondent's position in this proceeding. Smth's bias in
support of respondent's position is understandable when it is
realized that Smth still works for respondent and that
respondent's president was sitting only a few feet fromhimwhile
he was testifying. On the other hand, another enployee, Jerry
Sargent, who also still works for respondent, did not appear to
be as fearful of retaining his position, and he specifically
stated that Isaac refused to walk to the working section beause
there was no nmeans of transportation out of the mne in case of
an energency (Tr. 148). The miners agreed with Isaac and all of
themrefused to walk to the working section (Tr. 148).



Al t hough respondent’'s brief (p. 27) states that the question
of whet her respondent discrim nated agai nst sone mners on August
30 by retaining sone
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to work while sending the remai nder hone is not an issue materi al
to this proceedi ng, respondent proceeds to argue that the

sel ection process was entirely free of discrimnation against
those who refused to walk to the section. Respondent cl ains that
its enpl oyee wi tnesses throughly explained how the men who were

retained to work were selected. It cites the testinmony of Smith
who clained that the miners' willingness to walk to the section
had nothing to do with the selection (Tr. 124). It also cited

the testi nony of Cardon who said he did not know who wor ked
because he had pl anned a | ong weekend for Labor Day and left for
hone i medi ately after the mners cane to the surface (Tr. 161).
VWil e respondent clains that its president capably explai ned how
the m ners who were retained to work were selected (Tr. 212), it
is a fact that Fourticq agreed that the m ners who were retained
to work were al so necessarily miners who had agreed to walk to

t he wor ki ng section because that is where the mners had to work
to extend the conveyor belt. Fourticq frankly stated that there
was some prejudice to his having selected Jerry Sargent to work
because Sargent knew how to operate the Kersey tractor which was
used to drag the conveyor belt parts to the site where they were
needed. (FN.1) Thus, the explanation of Fourticq as to how the nen
were sel ected was inconsistent with Smith's testinony to the
effect that the mners' willingness to walk to the working
section had nothing to do with their selection

Respondent's brief (p. 27) also notes that Isaac filed a
complaint with MSHA with respect to alleged discrimnation by
respondent in having sent |saac honme on August 30 and cl ai ns t hat
Isaac filed that conplaint in a further attenpt to bring hinself
under the protection of the Act to avoid being di scharged for
what he knew was insubordination. The evidence shows that both
| saac and his brother, Joe, filed conplaints with respect to the
events of August 30, but Joe filed a conmplaint with NLRB and put
Isaac's nane on it along with his owm. Isaac did not know t hat
Joe had put Isaac's nane on Joe's conplaint when Isaac filed his
conplaint with MSHA. Wen MSHA thereafter advised |Isaac that he
could not file a conplaint with two different Federal agencies
regardi ng the same incident, |Isaac withdrew the conplaint he had
filed with MBHA (Tr. 37). Respondent's brief correctly states
that the issue of whether respondent discrim nated agai nst |saac
for sending |Isaac home on August 30 is not an issue to be
determined in this proceeding. Therefore, | express no views on
whet her respondent's sel ection of nen to work on August 30
constituted a violation of section 105(c)(1) of the Act.

The Act of Insubordination. The |last portion of
respondent's brief (pp. 28-30) dealing with the events of August
30 answers the argunment of the Secretary's counsel to the effect
that |Isaac's alleged act of insubordination in his heated
conversation with Denver Cooke on August 30 was not sufficiently
serious to warrant |Isaac's discharge. Respondent directs a |arge
part of its argunment to denonstrating the inportance of Denver
Cooke's position with
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enphasi s upon the fact that if |saac considered Denver to hold a
position no nore inportant than that of a fellow enpl oyee, |saac
was the only enpl oyee who was unaware of Denver's position as a
part of managenent. That contention has previously been

di scussed and | have found that Denver's role as tine-keeper

recei ver of enploynent applications, issuer of self-rescuers, and
supervi sor of secretaries and spare-parts personnel, would, at
nmost, warrant his being called an adm nistrative assistant.

| saac clainmed that he would have filed charges if a truely
recogni zed supervisor, such as a mne foreman or superintendent,
had ordered himto get his ass out of the hollowif he did not
like the way he was being treated. Since Isaac had, in fact,
filed a conpl ai nt agai nst one of respondent's fornmer
superintendents who cursed him Isaac was truthful when he stated
that he differentiated between the way he responded to Denver
fromthe way he woul d have responded to Full er Hel bert who was
the m ne superintendent on August 30.

The difficulty with respondent's efforts to denonstrate the
seriousness of |saac's response to Denver's coments on August 30
(Finding No. 5, supra) is that respondent's justification for
di scharge begins with an adm nistrative assi stant who departed
fromthe kind of acceptable and restrained | anguage whi ch one
woul d expect nanagenent to use and then seizes upon the reaction
of an angry and frustrated m ner as a excuse to di scharge him
Si nce neither Denver nor |saac conducted hinmself in a desirable
fashi on, managenment has a very poor basis for its claimof gross
i nsubordi nati on. The evidence shows that the section forenman
t he superintendent, and the president of the conpany al
consi dered Isaac to be a source of irritation and all of them
wanted to elimnate himfromthe work force (Tr. 123; 148-149
196; 202-203; 215). Fourticq says he was trying to find a reason
for discharging Isaac which would not run afoul of the protective
provi sions of section 105(c)(1). The reason given by Fourticq
for the discharge is just not persuasive in the circunstances and
he showed poor judgnment in discharging Isaac on the basis of an
al | eged i nsubordi nati on whi ch was not hing nore than an exchange
of heated words by two m ners and whi ch shoul d have been i gnored
by Fourticq until he had a really justifiable reason for
di schargi ng an em oyee he all eges was unsati sfactory.

Addi ti onal conmrents will be made about |saac's alleged
i nsubordi nation at a later point in ny decision. The above
comments are sufficient at this point to show why | feel there is
no merit to the argunent set forth by respondent on pages 28 to
30 of its brief.

The Events of Septenber 5, 1979

| saac' s Questions Regardi ng Adequate Air and Excess GO I.
Respondent's brief (p. 31) clains that an MSHA inspector checked
the mean air velocity in the vicinity of the continuous-m ning
machi ne on his own volition and issued a citation for a violation
of section 75.301-4 before Isaac ever raised any question about
respondent's failure to provide an adequate anmount of air at the
wor ki ng face. Respondent al so states that if Isaac did ask the



i nspector about an excess anount of oil on the continuous-m ning
machi ne,
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it is obvious that the inspector found no excess accumul ation
because he did not issue a citation in connection with any
accunul ati on of combustible materials on the continuous-m ning
machi ne.

The evidence shows that the above-described statenents in
respondent's brief are correct, but respondent's brief msses the
poi nt because Fourticq admitted in his testinony that the mne
superintendent had told himabout Isaac's conplaints to the
i nspector about |ack of adequate air on the working section and
excess oil on the continuous-m ni ng machi ne before he had his
di scharge conversation with Isaac, but Fourticq denied that
| saac's safety-related conpl aints on Septenber 5 had any effect
on |saac's discharge because Fourticq had al ready deci ded before
heari ng about |saac's safety-related conplaints to discharge
| saac for insubordination (Finding No. 9, supra). If the
superintendent had not thought |saac's conplaints significant or
annoyi ng, he would hardly have bothered to advise Fourticq that
| saac had made the conplaints. Therefore, |Isaac's conplaints on
Septenber 5 can hardly be ignored because they were, in fact,
known to Fourticq prior to the tine that |saac was discharged.
They becone just one nore factor to be considered in the overal
eval uation of the evidence in this case.

Isaac's Injury on September 5, 1979. Respondent's brief (p
32) clainms that |Isaac fabricated the fact that the shuttle car's
trailing cable had knocked hi magainst a rib during the norning
of Septenber 5 (Finding No. 11, supra). The grounds for
respondent's claimthat |saac invented the trailing-cable
incident are that |saac refused to allowthe first-aid man to
check himfor injury because |Isaac said that it was not serious
enough to warrant any treatnent. Wen |saac was |eaving the m ne
on Septenber 5, he told the section foreman to turn in an
acci dent report about the incident because |Isaac was going to the
hospital to obtain an exam nation. Respondent clains that |saac
knew he was going to be discharged for his alleged
i nsubordi nati on on August 30 and that |saac fabricated the
trailing-cable injury to gain synpathy fromFourticq in the hope
that Fourticqg would not di scharge him

There is little logic to the above all egati on. Respondent
notes that immediately after the trailing cable had allegedly
knocked | saac against the rib, Isaac ran down to where the
section foreman was tal king on the phone and told the section
foreman not to send any nore shuttle cars down the crosscut unti
| saac had signaled that he was ready for themto cone.

Respondent clains that that is another exanple of |saac's

i nsubordinate attitude toward his superiors. |If, as respondent

cl ains, |saac suspected that he was going to be discharged for an
act of insubordination which occurred on August 30, it is not

| ogi cal that Isaac would deliberately produce yet another alleged
act of insubordination by addressing his section foreman in a
manner whi ch showed that he was upset by the fact that the
trailing cable had thrown hi magainst the rib.

It is generally true that when a person is unexpectedly



knocked down, but not actually injured, he becones irritated at

that nmoment by the realization that he could have been seriously
i njured by the occurrence which knocked himdown. |If Isaac did

not feel that he had been injured enough to
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break the skin or a bone, there is nothing strange, contrary to
respondent's clainms, about the fact that |saac declined to have
the first-aid nman exam ne him Moreover, there is nothing
extraordi nary about the fact that |Isaac later told the section
foreman to fill out an accident report because |saac was pl anning
to go to the hospital to obtain a checkup. |saac has worked | ong
enough to know t hat conpensation and hospital bills are nore
likely to be paid when actual injury is docunented i nmedi ately
after an accident occurs. Mreover, the section foreman never did
check to ascertain if Isaac went to the hospital (Tr. 165).
Therefore, respondent's clains that |saac fabricated the injury
are not supported by the record.

Finally, it should be noted that Jerry Sargent, the
cont i nuous-m ni ng machi ne operator, first wote a signed
statenment about the trailing-cable incident and gave the
statenment to managenent. |In that statenent, Sargent alleged that
the trailing cable did not touch Isaac. At the hearing, however,
Sargent said he did not see everything that occurred and
retracted his unequivocal statenent to the effect that the
trailing cable did not touch Isaac (Tr. 156-157).

One of the witnesses at the hearing was Gary Smith, the
operator of the shuttle car whose trailing cable threw | saac
against the rib. Smith clainmed that he saw | saac shortly before
| saac clainms to have been hit by the trailing cable and Smith
contended that the trailing cable could not possibly have hit
I saac (Tr. 127-130).

Sargent, on the other hand, stated that it would have been
i npossible for Smith to have seen |saac because |saac was on the
right side of Smth's off-standard shuttle car (Tr. 150-153).
Additionally, Sargent said that Isaac was in direct line with the
shuttle car's trailing cable (Tr. 153) and that the trailing
cable was jerked "* * * like pulling a rubber band and letting
it go" (Tr. 144).

Sargent's testinony largely corroborates Isaac's clains
regarding the trailing-cable incident. | believe that Jerry
Sargent was a very credible witness. Despite the fact that
respondent's president was sitting just a few feet from Sargent
when he testified, he gave a great deal of very danagi ng
testinony about respondent. He stated, for exanple, that
managenment personnel had stated in his presence that they woul d
like to get rid of |saac because he was an instigator and kept
the men stirred up (Tr. 148-149). Sargent also stated that
respondent frequently failed to provide adequate ventilation in
the mine, that the curtains were too short to be effective on
Septenber 5, and that he would have cut coal on Septenber 5
wi t hout seeing that the ventilation was adequate if the inspector
had not forced the mners to establish proper ventilation by
witing a citation for the lack of ventilation (Tr. 147; 154).

Respondent's brief (pp. 32-33) defends the inconsistencies
bet ween statenments nmade by Fourticq in interrogatories and those
made by Fourticq in his testinmony at the hearing. | have already



di scussed those inconsistencies and need not give themfurther
consi deration at this point.
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The Reason G ven by Respondent for Discharging |saac Fields

I saac's All eged Unsatisfactory Record as an Enpl oyee.
Respondent's brief (pp. 34-38) argues that the Secretary's
counsel has failed to denonstrate that |saac Fields was other
than a di sruptive enpl oyee whom nanagenent justifiably wanted to
elimnate fromits work force for reasons having nothing to do
wi th conpl ai nts about safety. Respondent relies on the testinony
of Gary Smith for its claimthat |Isaac was a disruptive enpl oyee
who woul d do such things as lie on the continuous-m ni ng machi ne
so that it could not be operated (Tr. 119). Respondent concedes
that Smith also testified that he had heard respondent’'s
superintendent state that he would like to get rid of Isaac
because he gave hima | ot of headaches. Respondent used that
testinmony as a basis for claimng that Isaac was sinply an
uncooper ati ve enpl oyee who di srupted production activities for
reasons having nothing to do with health or safety (Brief, p
36) .

| agree that there is testinmony in the record show ng that

| saac was not always a shining knight in every incident involving
conpliance with the health and safety standards. For exanple,

| saac admitted that he had not added a piece to the bottom of the
curtain on Septenber 5 although he knew the curtain was too short
to provi de an adequate volune of air at the working face (Tr.
80-81). |Isaac also stated that it was not normal practice to add
a piece to the bottom of curtains when high coal was encountered,
whereas Jerry Sargent stated that he had added such extensions to
the curtains (Tr. 81; 155).

It is difficult, however, to place the sole blane for |ack
of ventilation on Septenber 5 entirely on |Isaac's shoulders. It
must be recalled that the inspector found the | ack of adequate
ventil ation before any production had begun. Jerry Sargent was
the operator of the continuous-m ning machi ne, while |Isaac was
only his helper. 1In the first instance, it was the
responsibility of the section foreman, E. O Salyer, to have
observed the excessively short curtain and to have had the
curtai n extended before any producti on was begun. Secondly, it
was Sargent's responsibility next to have nade sure that there
was adequate ventilation, but he candidly stated that he had not
done so and woul d have produced coal wi thout extending the
curtain if the inspector had not forced themto correct the
problem |saac defended his failure to do anythi ng about the
curtain by claimng that the curtains were erected by other
personnel and that all he was required to do before the
cont i nuous-m ni ng machi ne entered a working place to cut coal was
to drop down the curtains which had been rolled up by the nen who
cl eaned up the place in preparation for the continuous-m ni ng
machi ne to resune production of coal. Again, it should be noted,
that |saac was the one who advi sed the inspector that respondent
frequently failed to provide adequate ventilati on and asked about
excessive oil on the continuous-mning machine. It is
significant that the section foreman thought that Isaac's
comments were sufficiently noteworthy to be reported to
respondent's president prior to |Isaac's discharge.



Even t hough several wi tnesses were asked to give exanpl es of
| saac' s uncooperative attitude, the exanples given al nbst w thout
excepti on showed
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that they related to matters of health and safety. Smith's
testinmony regarding |saac's safety-related conplaints is 50
percent in favor of Isaac and 50 percent against hi m because
Smith stated that he had heard |saac make safety conplaints and
he had seen himdo things that were unnecessary like |ying down
on top of the continuous-m ning machine. On the other hand, the
section foreman, who was one of the managenent personnel who
wanted to get |saac dism ssed, gave exanples wholly invol ving

| saac' s insistence that an adequate anount of air be provided and
that curtains be hung properly before Isaac would allow the

cont i nuous-m ni ng machine to operate (Tr. 169-170). Although
Smith criticized Isaac for doing unnecessary things, he also
stated that he would expect to lose his job if he should report a
safety violation to MSHA instead of making his conplaints
directly through channels, that is, first to the section forenman
then to the superintendent, and then to the president before
going to MBHA (Tr. 120).

Smith said that if they reported safety hazards to their
section foreman, they would be corrected nine tinme out of 10 "if
an i nm nent danger"” was involved (Tr. 122). Respondent's
president, Mchael Fourticq, confirmed that Smith had correctly
stated respondent’'s policy with respect to having mners report
safety hazards directly to nanagenment before reporting them
el sewhere because, for one thing, that enabl ed managenent to take
care of such conplaints quickly (Tr. 215).

Fourticq gave exanples of Isaac's conplaints. He said that
t hey ranged from conpl ai nts about the soda in the Coke nmachine to
the contention that the softball team was not being given the
right uniforns. Fourticqg also stated that |saac conpl ai ned
because hanmers were not provided for the roof-bolting machi ne
for the purpose of sounding the roof. Fourticq said that the
hanmrers kept di sappearing fromthe machi ne, so managenent
proposed to solve the problem by having the mners sign for the
hamers, but |saac refused to do so because he believed that
woul d be a violation of his rights (Tr. 216). Since |Isaac was a
hel per on the continuous-m ning nmachi ne, there appears to be no
good reason why he should sign for a hammer to be placed on the
roof - bol ti ng machi ne.

Jerry Sargent, as an exanple of an act by |Isaac which kept
the men stirred up, cited the event on August 30 when |saac
refused to wal k to the working section when the S&S nmantrip broke
an axle. Sargent said the men woul d have wal ked to the section if
| saac had not refused to do so, after stating that there was no
provision for transportation out of the mne in case of an
energency. Smith also cited Isaac's refusal to wal k on August 30
and added that "What [lsaac] usually said, we went along with
himd (Tr. 122).

The foregoing review of the witnesses' testinony shows that
t he preponderance of the evidence supports a finding that |Isaac
had a reputation as a | eader and that he was the forenost person
anong to the mners to conplain about safety problens as well as
ot her probl ens which were somewhat uninportant. It is not



possi ble for nme to conclude that managenent wanted to dism ss

| saac because he conpl ai ned about the soda in the Coke machi ne or
the softball teams unifornms. Fourticq stated that he was

di stressed by the fact
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that the nen had not produced coal on August 30. The evidence
unequi vocal Iy shows that the men would have wal ked to the section
and woul d have worked if Isaac had not objected. | have no
alternative but to conclude that the evidence shows that
managenent wanted to di sm ss |saac because of the annoyance
associated with his safety-rel ated conpl ai nts.

Pretext for Discharge. The remainder of respondent's brief
(pp. 37-38) on the discrimnation issue is devoted to defending
its decision to discharge |saac because he was "grossly
i nsubor di nate" on August 30, 1979.

| do not like to see the provisions of section 105(c) (1)
abused any nore than M chael Fourticq does (Tr. 202-203). |
bel i eve that Congress placed section 105(c)(2) in the Act so that
the Secretary can ferret out at the threshold those conpl aints of
di scharge which he thinks are totally without nerit. | believe
that an enpl oyer should be able to di scharge unsatisfactory
wor kers wi t hout being subject to the unpl easantness of a hearing
where the enpl oyer has to defend each step he took before
determining to discharge a miner. | have found in the enployer's
favor in several discrimnation cases when the enployer's reasons
for discharge were soundly based on neritorious considerations.

As respondent argues in its brief (p. 37), "* * * it is
not the function of the Mne Safety and Health Act to protect
enpl oyees fromerrors in judgnment by managenent. The function of
the Act is to prevent discrimnation toward enpl oyees who engage
in activity protected by the Act." The Conmi ssion's decision in
t he Pasul a case, supra, however, requires a judge to exam ne the
reason given by a respondent for discharge to determ ne whether
respondent has carried its burden of denonstrating that
conpl ai nant was di scharged for the reason given by respondent or
whet her conpl ai nant was di scharged because of his safety-rel ated
conpl ai nts.

In this proceedi ng, respondent’'s reason for discharging
Isaac Fields will not stand close scrutiny. The sole reason
gi ven by Fourticq when he di scharged |saac was that |saac had
been i nsubordi nate on August 30, 1979, when Isaac replied in an
irascible fashion to inflanmatory conmrents nmade by Denver Cooke.
Al'l of the witnesses who heard the remarks knew that |saac's
conpl ai nts about the conmpany's rel easing sone nen and retaining
others to work were not specifically addressed to Denver Cooke.
Yet Denver took it upon hinmself to address Isaac in |anguage
whi ch coul d have been expected to inflane |saac because |saac had
justifiably refused to walk to the section at a tinme when
managenent had no nethod to transport nen out of the mine if
someone had been sufficiently injured to require that he be taken
out on a stretcher. Isaac's stand for safety had cost himthat
day's work as well as the next day because nmanagenent, after
| saac's stand for safety had prevented the men fromwal king to
the section, had decided to advance an extension of the belt
conveyor, previously planned for the com ng weekend, to that day
and the follow ng day.



Wth those facts as background, it is understandabl e that
| saac woul d have reacted strongly to Denver's remarks by telling
himthat they could
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settle the matter when Denver left mine property. Wen Denver
saw | saac off mine property at a subsequent tine, |saac nade no
further threats or showed any inclination to assault Denver (Tr.
191). Mbreover, as | have discussed at some | ength above, |saac
had reason to believe that Denver was not a person cloaked with
supervi sory powers over underground enpl oyees.

Fourticq clains that he made a thorough investigation of the
facts before he decided to discharge Isaac. Yet Fourticq did not
interview one of the witnesses to the conversation between Denver
and | saac and Fourticqg did not interview lIsaac to obtain his
version of the incident even though the witten report provided
to himby Denver Cooke fails to nention the inflammuatory |anguage
whi ch Denver had used in the first instance and whi ch Denver
admtted at the hearing had been used. |[|f the conpany expects
its enpl oyees to be docile and polite in addressi ng nmanagemnent,
managenment shoul d conduct itself in an exenplary fashion in the
first instance.

Mor eover, there is considerable doubt as to whether Isaac's
remarks to Denver were properly categorized as "insubordinate.”
Webster's Dictionary defines "insubordi nate" as not being
obedi ent or not submitting to authority. Wen a supervisor
suggests to an enployee that if he does not like the way his
enpl oyer is treating him he should "get his ass off" the
conpany's property, the supervisor is not really asking the
enpl oyee to do an act which is a part of his assigned job. If
t he enpl oyee becones angry at such a remark and suggests that a
fight m ght be an appropriate way to settle the matter, the
enpl oyee is not really refusing to do any act for which he was
hired. Wen Denver made his report to Fourticq on the Enpl oyee
Warni ng Record, he appropriately checked the box for "Conduct™
rather than the box for "Di sobedi ence;" consequently, Denver
hi nsel f recogni zed that he was not reporting |Isaac's statenment on
August 30 as a case of "insubordination."

As | have indicated above, nmy review of the entire record
shows that respondent's nmanagenent wanted to renove |saac Fields
fromits payroll because he was a constant problem Yet nearly
all of the exanples of the problens caused were related to
situations involving conplaints about safety. Respondent's
presi dent acknow edged that he wanted to find a way to di scharge
| saac without running afoul of the |anguage of section 105(c)(1).
Nevert hel ess, the president came up with a very unconvinci ng
epi sode in which an adm nistrative assistant used insulting
| anguage in addressing |Isaac and received sinilar |anguage in
return. | find that such a flinsy excuse for discharging |Isaac
i s unconvincing and that the real reason |Isaac was discharged was
to elimnate fromthe conpany's payroll a m ner whose
safety-related conpl ai nts had becone intol erable. Therefore, I
find that respondent violated section 105(c)(1) when it
di scharged | saac Fields on Septenmber 5, 1979, because |saac had
been engaged in activities protected under section 105(c)(1) of
the Act. For the foregoing reason, lsaac is entitled to the
affirmative relief requested in his conplaint.



At the hearing, |Isaac stated that he has a job at another
coal mne and that he did not want to be reinstated. The anount
of back pay to which he is entitled was agreed upon in the event
a deci sion adverse to respondent shoul d
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be rendered (Tr. 38). M order will hereinafter require that sum
to be paid to Isaac Fields with interest at the rate of 9 percent
requested in the conplaint. Since the wages accumul ated over a
peri od of 20 weeks, the total anmpbunt did not accrue until the
20-week period had expired. Therefore, to avoid a conplicated
calculation, the interest may be conputed on the entire anmpunt
begi nning at the end of the first 10 weeks, unless respondent
woul d prefer to calculate the interest on a daily basis fromthe
first day to the last day in the 20-week period. O course,
interest is due on the full amount after the 20-week period ends
to the day the paynent is made to Isaac Fields. It is also
assunmed that normal deductions for tax, etc., will be nade
Assum ng that deductions for hospitalization are normal, they
shoul d be nmade, and |saac Fields should be reinbursed for any
medi cal expenses incurred during the 20-week period whi ch woul d
have been paid under his nedical coverage if he had not been

unl awful 'y di schar ged.

Respondent's Qpposition to Assessnent of a Civil Penalty

The Right to a Second Hearing. In ny order issued July 28,
1980, scheduling this case for hearing, | gave respondent notice
that the hearing would involve all civil penalty issues
associated with the alleged violation of section 105(c)(1). That
order carefully explained that the civil penalty would not be
assessed until the Secretary had filed a Petition for Assessnent
of Gvil Penalty and until that Petition had been assigned to ne
for disposition on the basis of the record which would be
devel oped at the hearing in this proceeding. Respondent had
notice that the hearing would conprise the usual issues which are
considered in a civil penalty proceeding, that is, whether a
viol ation of section 105(c) (1) had occurred and, if so, what
civil penalty should be assessed, based on the six criteria set
forth in section 110(i) of the Federal Mne Safety and Health Act
of 1977.

Therefore, respondent's brief (pp. 39-40) inproperly argues
that it is entitled to another hearing regarding the violation of
section 105(c) (1) which I have found occurred. Respondent
correctly argues that a Petition for Assessnent of Cvil Penalty
will have to be filed by the Secretary and an answer to that
Petition rmust be filed by respondent before the case will be in a
procedural posture for assessnment of a penalty. O course, if
respondent's counsel, in his answer to the Petition, could show
that another hearing is needed for introduction of facts which he
could not have presented at the hearing held in this proceeding,

I would grant such a hearing. | do not believe that respondent
can denonstrate a need for a second hearing, however, because the
primary question at the first hearing in the discrimnation case
and on the civil penalty issues was whether a violation had

occurred. | have found, after review of all of respondent's and
the Secretary's evidence, that a violation of section 105(c)(1)
occurred. It is certain that respondent is not entitled to a

second hearing on the question of whether a violation occurred.

Section 105(c)(3) states that when a violation of section



105(c) (1) has been found to have occurred, the civil penalty
provi sions of the Act becone applicable. Therefore, the only
i ssues which could be considered at a
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second hearing would be evidence pertaining to the six criteria.
Facts were introduced at the hearing regarding the size of
respondent's business and | stated at the hearing that there was
no history of previous violations to be considered in view of the
i nformati on provided by the Secretary's counsel (Tr. 9-10). The
evidence already in the record is anple for making findings as to
the two remaining criteria, that is, whether the violation was
associ ated with negligence, and whether the violation was
serious. The criterion of whether respondent denonstrated a good
faith effort to achieve rapid conpliance will be dependent upon
whet her respondent carries out the affirmative relief provisions
of the order acconpanying nmy decision. A hearing should not be
required for respondent to advise nme as to whether it has
conplied with those provisions, but if a hearing is required for
t hat purpose, a second hearing will be scheduled if respondent
should file a request for hearing denonstrating that a hearing is
required. Likewi se, if respondent should change its position
that paynment of a penalty for the violation of section 105(c) (1)
woul d not cause it to discontinue in business (Tr. 8), a second
hearing will be scheduled for that purpose if respondent should
be able to denponstrate a need for a hearing for that purpose.

The Reference in Section 105(c)(3) to Section 110(a).
Respondent's brief (pp. 41-43) clains that an administrative | aw
j udge cannot apply the provisions of section 110(i) of the Act to
a violation found to have occurred under section 105(c)(1) of the
Act. In support of that argunent, anong other things, respondent
cites Baker v. The North American Coal Co., 8 IBMA 164 (1977), in
whi ch the forner Board of M ne Operations Appeals held that a
judge could not find violations of the substantive provisions of
the mandatory health and safety standards on the basis of
evi dence received in a discrimnation proceeding and then, sua
sponte, inpose civil penalties for such violations. The forner
Board at no tinme held that a judge |acked the power and authority
to assess civil penalties for violations of the discrimnation
provi sions of the 1969 Act. Therefore, the North American case
cited by respondent is inapplicable to the question of whether a
judge has authority under the 1977 Act to assess civil penalties
for violations of section 105(c)(1) of the 1977 Act.

It is obvious fromthe | anguage of section 105(c)(3) that
once a violation of section 105(c) (1) has been found to have
occurred, that the civil penalty provisions of the Act becone
applicable for that violation just as they are applicable to al
other violations of the Act or the nmandatory health and safety
standards promul gated under the Act. Therefore, when and if a
Petition for Assessnment of Cvil Penalty has been filed by the
Secretary for the violation of section 105(c)(1) found in this
deci sion to have occurred, | have the authority to assess a civil
penalty for that violation once respondent has filed its answer
to the Petition and | have determ ned whet her respondent has
denonstrated a need for a second hearing regardi ng any of the six
criteria set forth in section 110(i) of the Act.

COVPLAI NANT' S BRI EF



The brief filed by the Secretary's counsel in this
proceeding is well witten, concise, and contains references to
the Il egislative history of the
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1977 Act in support of the Secretary's argunents. |nasnuch as ny
deci sion has already found in the Secretary's and conpl ai nant's
favor, | do not believe that any purpose would be served by
further extending this |lengthy decision to conment on the
Secretary's argunents.

VWHEREFORE, it is ordered:

(A) The conmplaint filed by the Secretary in Docket No. VA
80-99-D is granted because a violation of section 105(c)(1) did
occur when respondent discharged |saac Fields. Therefore,
respondent is ordered to provide the following relief:

(1) Respondent shall, within 30 days fromthe date of
this decision, pay to Isaac Fields a sum of $3,326.96
in back pay plus 9 percent interest calcul ated as

her ei nbef ore expl ai ned on pages 21-22 of ny decision

(2) Respondent shall renmove from lsaac Fields
personnel file all references to his unlawful discharge
on Septenber 5, 1979, including renmoval of the Enpl oyee
War ni ng Sheet which was admitted in evidence as Exhibit
4 in this proceeding.

(B) Wen and if the Secretary files a Petition for
Assessnment of Civil Penalty for the violation of section
105(c) (1) found to have occurred in this proceeding, | shall
when that case has been assigned to nme, deterni ne whet her
respondent is entitled to a second hearing regarding the civil
penalty issues upon the basis of the pleadings filed in that
proceeding. The civil penalty issues are severed fromthis
proceedi ng for decision as described in the precedi ng sentence
and in ny deci sion.

(C© The notion made at the hearing by the Secretary's
counsel for amendnent of the conplaint to add Exhibit B as an
attachment to the conplaint is granted (Tr. 5-6).

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 Anot her reason that managenent may have refused to use the
Kersey tractor for transporting nmen nay have been that managenent
had decided to reserve the Kersey solely for the purpose of
draggi ng conveyor belt parts into the nine



