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J & R COAL COWVPANY,
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Appear ances: Thomas Lennon, Esq., Ofice of the Solicitor, US.
Department of Labor, Chicago, Illinois, for Petitioner
John Stachura, Jr., J & R Coal Company, Bicknell, Indiana,

for Respondent
Bef ore: Judge Lasher

Thi s proceedi ng arose under section 110(a) of the Federa
M ne Safety and Health Act of 1977. A hearing on the nerits was
held in Evansville, Indiana, on Decenber 9, 1980. After
consi dering evidence submitted by both parties and proposed
findings of fact and conclusions of |aw proferred during
argunent, | entered an opinion on the record. (FN.1) M bench
deci si on containing findings, conclusions, and rational e appears
bel ow as it appears in the record aside from m nor corrections.
Thi s decision covers three of the four alleged violations
remaining in this docket. The fourth, Citation No. 776820 was
settled by the parties at the hearing for $55. The origina
assessnent therefore was for $78. | approved this conprom se
settl enent based on MSHA's indication that it initially
over-eval uated the degree of Respondent's negligence and because
Respondent abated the alleged violation in good faith and there
were no injuries or fatalities resulting therefrom

The initiating pleading, the Secretary of Labor's
so-cal |l ed "Proposal for Penalty,"” was filed on July 10,
1980, and originally listed five citations for which
penalties were sought. One of those citations, No.
1002184, dated March 27, 1980, was vacated prior to
hearing. At the hearing, the Secretary was represented
by counsel and Respondent was represented by one of its
officers, M. John A Stachura.
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Wth respect to the statutory penalty assessnent factors,
the parties initially stipulated as to several of them
Based thereon, it is found that Respondent at all tines
material herein enployed 50 mners as defined in the Act
and, for fiscal year 1980, endi ng Septenber 30, 1980,
Respondent' s annual tonnage of coal was 272,000 tons.

I find that Respondent is in the upper range of "small"
operators in ternms of size.

Respondent has a history of 23 violations which
occurred prior to October 31, 1979, which was the date
of the first of the four violations in question and

whi ch occurred within the 24-nonth period prior to said
date. Wth the exception of Ctation No. 1002182,
which will be discussed specifically hereinafter, |
find that after being inforned of the alleged violation
Respondent proceeded in good faith to achieve rapid
conpliance with the allegedly violated standard

i nvol ved. As to each of the remaining citations,

also find that any penalty that | will assess in this
proceeding will not result in placing the Respondent in
an adverse economic position so as to jeopardize it's
ability to continue in business as a coal mne
operator.

Accordingly, there remain for discussion with respect
to each citation the questions whether or not a
violation did, in fact, occur as alleged by the
Governnent, and, if so, whether the violation resulted
from any degree of negligence on the part of Respondent
and if the conditions resulting fromthe violation were
serious in the sense of posing a hazard to the health,
welfare, or life of mners.

CI TATION NO 772654

Specifically, with respect to Gtation No. 772654, the
record consists primarily of the testinmony of John
Duncan, the Federal coal mne inspector who issued the
citation on October 31, 1979, and John W Pirtle, the
Respondent's nmine nmanager. In terns of docunentary
evi dence, Respondent's Exhibit R 1, a belt inspection
book, has al so been consi dered.

Based on the inspector's testinmony, |I find that the
condi tion described in the citation, to wit, "the
battery for the belt sensor systemwas di scharged; when
repl aced the unit indicated a short circuit on the
line" did exist. The inspector cited 30 CF.R [
75.1103 as having been violated by this condition
This regul ation, which is also a mandatory safety
standard provided in the Act itself, provides, inter
alia, that, "devices shall be installed on all such
belts which will give a warning automatically when a
fire occurs on or near such belt." Respondent's
contention is that, as | divine



~593

it, no violation occurred because it did have a belt
sensor systemin place on the date the inspector cited
the alleged violation and that it was in conpliance with
arelated regulation, i.e., 30 CF. R 075.1103-8(a),

whi ch provides that "automatic fire sensor and warni ng
devi ce systens shall be inspected weekly and a functiona
test of the conplete systemshall be nmade at | east once
annual ly." The instant regul ation al so provides that

i nspecti on and mai nt enance of such systens shall be by a
qual i fied person.

Turning now to the evidence, the Respondent does admt
that on Cctober 31, 1979, the battery for the belt
sensor system was dead when it was observed by the

i nspector. There is no question that when the battery
was replaced this unit indicated a short circuit on the
line. | therefore find that the conditions described
by the inspector in the citation occurred.

The belt in question is approximtely 2,400 feet in

l ength and the belt sensor system which nonitors the
belt is kept in a shed which is not subject to the
constant supervision of any enpl oyee or managenent
personnel of Respondent. To test the system a button
i s provided which when pressed indicates a warning if
the systemis inoperable. According to evidence

provi ded by Respondent, it checked the system and nade
the test of the battery approximately three times a day
and, specifically, as indicated in Exhibit R 1 on
Cctober 30 in its belt inspection book it |ogged in an
entry that would indicate the belt sensor system was
wor ki ng properly. That entry, signed by "T. Emons,"

i ndi cates "okay."

From M ne Manager Pirtle's testinmony, | find that the
Respondent did conply with the provisions of 75.1103-8
in that it nade such a test on Cctober 30 and nade
tests of the systemw thin the specific requirenents of
the regul ation. The question renmains, however, whether
t he evidence establishes a violation of 75.1103. The

i nspector indicated that after he had issued the
citati on Respondent replaced the battery and the system
di d beconme workabl e. Respondent's evi dence indicated
that the short circuit detected by the inspector may
have been caused by a falling rock froma roof fal

whi ch severed the wire in question and that the
severance woul d have occurred on Cctober 31 on the

m dnight to 8 a.m shift. The conpany's evidence in
this connection established that the Cctober 30 entry
in Exhibit R 1 indicated the battery was operating on
the 4 to 12 mdnight shift and that the battery was
found dead sonetinme on the norning of October 31, 1979,
during the inspector's inspection which commenced on or
about 8:15 a.m Thus, the falling rock would
presumably have caused the short circuit sonetine

bet ween m dnight and 8 a.m on Cctober 31, 1979. This



evi dence, of course, woul d nmandate
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a finding that the Respondent was not negligent should
find a violation of the cited regulation which, in turn
calls for an interpretation of the regul ation

Turning to that issue, | find prelimnarily that the
belt sensor system when observed by the inspector, was
not in such a condition that it would give a warning
automatically when a fire occurred on or near the belt.

The regul ation requires that devices be installed on
such belt which will give a warning automatically when
a fire occurs on or near it. Al though the regulation
which is relied upon by the Respondent, section
75.1103-8, sets forth a period of tinme during which the
m ne operator nust inspect the fire sensor and warni ng
device systens, i.e., weekly, conpliance with that does
not excuse the fact that a technical violation did
occur on Cctober 31, 1979. The violation is that the
device itself was not working because it had a dead
battery. This condition occurred even though there was
no negligence on the part of the Respondent. It is a
technical violation and technical violations are
neverthel ess violations in mne safety law The Health
and Safety Act passed by Congress inposes upon mne
operators a high degree of care to ensure the health
and safety of persons in a mne. Violations can occur
wi thout the fault of the mne operator within the
scheme of this Act. (FN. 2) The Respondent's evi dence
does have great rel evance, however, with respect to the
anmount of any penalty which should be inposed.

Bef ore assessing a penalty, | have to consider one | ast
penalty assessnent factor and that is the gravity of
this violation. This is a very serious violation since
it involves, in the context of the facts of this case,
whether or not a fire would be detected should it break
out along the belt line. A fire in this case could
cause serious injuries and perhaps fatalities. Fires
in mnes are one of the primary reasons why the 1969
Heal th and Safety Act for coal m nes was enacted.
Considering the factors that (1) this is a relatively
small mne, that (2) Respondent abated the condition
promptly, (3) that the violation occurred totally

wi t hout any know edge on the part of the Respondent,
and (4) that it was a technical violation in the

ci rcumst ances- - even t hough the consequences coul d
create quite a hazardous condition--1 find that the $15
penalty initially proposed by MSHA is appropriate.
Accordingly, the respondent is assessed that penalty.

In Kai ser Steel Corporation, DENV 78-31-P, decided by
the Federal M ne Safety and Heal th Revi ew Comm ssi on on
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August 3, 1979, the Comm ssion specifically indicated its
position that the Mne Safety Act inposes on the operator
a high degree of care to ensure the health and safety of
persons in the mne. Had | found with respect to this
citation that the operator had been negligent or had not
exerci sed a high degree of care, the penalty woul d have been
quite a bit higher. | have take into consideration the
operator's evidence that it had enployees in the vicinity of
the belt who mi ght have observed and extingui shed a fire and,
al so, the uncertainty that any degree of care that it m ght
have taken with respect to the battery was no 100 percent
guarantee that the battery would not have been dead as a
result of shelf life or the life that it had in service prior
to Cctober 31, 1979. The nature of a battery, unlike other
types of equipnent, is such that it could have discharged
itself at the wong tinme even though the operator exercised a
hi gh degree of care. | amalso obliged to consider the well
establ i shed principle of |aw applicable to what is called
renedial statutory legislation, such as the Mne Safety Act,
which principle is that such legislation is to be liberally
construed in light of the prime purpose of the |egislation.
In this case, considering the purpose of the regulation, a
belt sensor unit that did not work even though there was
techni cal compliance with an inplenenting regulation for
checking it on a weekly basis constitutes a violation. The
essence of the standard nust be held to be that the unit be
in a workabl e condition even though there is no fault on the
part of the mine operator. As previously noted, liability
wi thout fault is a peculiarity of the lawin this field. (FN. 3)

CI TATION NO 100281

The violation cited involves the mne operator's

al l eged infraction of a provision of the roof-control
pl an, which at page 5 of Exhibit P-9, provides that
per manent stoppings will be nade up to and incl uding
the third connecting crosscut outby the faces of
entries. Violations of a provision of a ventilation
pl an or other plans which are approved by MSHA
constitutes violations of the Act itself. Affinity

M ni ng Conpany v. MESA, et al., 6 IBMA 100 (1976),
holds that if a violation of the plan has been
established, a violation of the Act nust be found. The
violation charged is that "the approved NMSHA
ventilation plan was not being foll owed by the conmpany
i nasmuch as the | ast three open crosscuts outby the

| ast open crosscut in the Iine of pillars that
separated the intake fromthe return air were not

provi ded tenmporary or permanent stoppings.”
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The inspector testified that at four places there were

no stoppings, tenmporary or permanent, in the return air

course which points were designated A, B, C, and D, on

MSHA' s Exhi bit P-10. Respondent's wi tness, M ne Manager

Pirtle, denied that there were no stoppings at points C

and D represented on Exhibit P-10. Thus, a clear conflict

of testinony occurred in this record as to whether there

were stoppings at the points designated between B and C and

Cand D. The matter ultimately boils down to whet her

the inspector's testinmony with respect to this all eged

violation is to be accepted or not. The inspector, in ny
judgnment, is an honest man and, | amsure, sincere in his
testinmony; however, | did not feel that there was a certainty

or a confidence which I acquired in listening to himtestify

here today which would overcone the relatively certain and
clearcut testinony of Respondent's witnesses. As between the

i nspector and the m ne manager and M. Stachura, it is clear that
Respondent's wi tnesses are nmuch nore fanmliar with the geographic
area of this mne and that is one of the criteria upon which the
quality of testinony nmust ultimately rest. The inspector admtted
that the map of the area which was prepared by Respondent (Exh. R-4),
was a nmore accurate depiction of the area than Exhibit P-10. A
time or two, he indicated that his nenory of the events at the
time the citation was issued was such that he could not definitely
recall certain things. These disclainmers are factors which I nust
consi der in evaluating which version of facts to accept.

The burden of proof is on the Government in a case |ike
this to prove by substantive evidence the comm ssion of
a violation. In this sense, or in this aspect of the
case, a strong showi ng nust be made. It cannot be of a
low quality or based on | ukewarm presentation of
evidence in the face of a clear-cut denial

A further voucher of the position taken by the
Respondent conpany is the fact that there was "good
air" at a point at the face designated "X' on Exhibit
R-4-meani ng that the air exceeded the ventilation
plan's requirenment of 9,000 CFM at that point. The

i nspector did indicate that there was a sufficient
velocity to the air, and also that even had there been
i nsufficient stoppings at the point, a volume of air in
excess of the standard m ght exist in the |ast
crosscut. Even so, this is a piece of evidence which
i ndicates that there were sufficient stoppings,
particularly in view of the wavering and uncertain
quality of his other testinony.

The evidence presented by M. Pirtle and particularly
M. Stachura is found to be nore persuasive. | thus
resol ve the dispute as to the existence of two of these
per manent
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stoppings in favor of Respondent. | conclude that the
Governnent has failed to provide by a preponderance of

t he evidence that the violation charged occurred and,
accordingly, Ctation No. 1002181, dated March 19, 1980,
i s vacat ed.

CI TATI ON NO. 1002182

The Respondent is charged with violating the approved
ventilation plan (Exh. P-9) because check curtains
outby the | ast open crosscut were not installed across
Nos. 2, 3, 4, 5, 6, and 7 roonms as shown on the plan
The requirenent for such curtains is shown on the sixth
page of Exhibit P-9 in a diagram

Briefly, Respondent admits the existence of the

condi tion described in the citation, that is, that the
curtains in question were not installed. However,
Respondent contends that it had, in fact, installed a
pl an whi ch provided a higher |evel of safety and that
for a period of some 20 nonths prior to the issuance of
the citation it had not been cited for a violation of
the ventilation plan for failure to install these check
curtains, even though there had been some three

occasi ons when inspectors had i nspected the nine

The di spositive issue involved is a |legal one. The
guestion arises whether or not the Governnent is

est opped fromenforcing the Act or nandatory safety and
heal th standards contained in approved plans or the
safety standards thenselves by the failure of

i nspectors to issue citations for violative conditions
observed prior to the time a citation is issued for
such conditions. Evidence establishing estoppel would
necessarily be of a quality to establish the various

el ements thereof. One thing that woul d have to be
established is the fact that an inspector on a prior

i nspection did actually observe the curtains not being
in place and noting the sane. There may be nmany
violations present in a nmne that are not observed by
an inspector going through the mne. The circunstances
under which these prior inspections were conducted and
what occurred woul d have to be sufficiently described
to indicate that the Government did, in fact, waive or
ignore its responsibility to enforce the Act and
therefore | ead the respondent nine operator into a
sense of security wherein it would be induced to
proceed in a nonlegal manner as a result thereof. (FN. 4)
Lack of enforcenent above does not constitute an
authoritative interpretation by MSHA of its standards.
Secretary v. Burgess Mning, Docket No. SE 79-42
(February 9, 1981).
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| thus find that there is no factual basis upon which to
apply the concept of estoppel in this case.

The evi dence of Respondent with respect to the fact
that its nodification of the January 5, 1978,
ventilation plan (shown by Exhibit P-9) even though not
approved by the district manager of MSHA as required by
30 CF.R [O75.316-2 was in fact of a higher degree of
safety than the original plan is relevant in terns of
the seriousness of the violation but it does not
constitute an excuse for the failure to follow the
ventilation plan in effect. The Respondent is obliged
to follow roof-control plans, ventilation plans and the
i ke which are approved by MSHA, as the same are
approved. Before a deviation or nodification can be

ef fectuated by a m ne operator, the approval of the

di strict manager, who is the person charged with the
public interest, must be obtained. O herw se, the
principle mght spread where operators go their own way
in the belief-and perhaps sincere belief-that what they
are doing is in effect better than that which has been
approved. Therefore, the principle is exceedingly

i nportant that a nodification cannot be inplenmented
unilaterally by mne operators. O herw se, human nature
being such as it is, there would be a dimnution of the
standards nationwide. * * * The principle of going

t hrough the approval process and obtaining the upfront,
fully-inforned, approval of the MSHA District Manager
is inmportant. Respondent admits that it did not obtain
this approval prior to March 19, 1980, and that the

vi ol ative physical conditions, i.e., the lack of the
curtains in question, did exist. Accordingly, |I find a
violation of the regulation as cited and described in
the citation.

| have previously found Respondent to be a coal mne
operator in the upper ranges of smallness when vi ewed
t hrough a three-spectrumscale of small, medium and
| arge. The previous history of only 23 violations
during the 24-nmonth period
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On the

1

prior to the issuance of this citation is a factor which
denonstrates that the operator is attenpting to follow the

safety standards. It is not a factor which should go to
i ncrease the anmount of a penalty or to | ower the anount of
a penalty, all other factors being equal. On the basis of

the Governnent's evidence that the Respondent did not proceed

to imedi ately conply and at first disdained fromabating the
condition, I aminclined to view the same as strong evidence

of bad faith on Respondent's part in proceeding to achieve

rapid conpliance with the standards after notification of a
violation. On the other hand, there are some inequities from

t he standpoi nt of Respondent which go into the mx. Respondent
followed the systemwhich it believed to be nore safe than the
standard for some 20 nonths prior to the issuance of the citation
The matter was straightened out the follow ng day. Respondent then
proceeded to get its nodification approved by the district director

ot her hand, the nodification did contain the provision that
curtains would be installed "if necessary.” This provision would
apply to the factual situation in this proceeding. Thus, | wll
upgrade, but only to a noderate degree, the penalty based upon
the operator's tardy reaction to the obligation to achieve
abatement after being served with a citation

In terms of negligence, | do not find gross negligence
or intentional or wllful conduct-based upon the
Respondent's representation that it overl ooked the
obligation to file for a nodified plan

| do not find this to be an extrenely grave or very
serious violation, but rather one of a noderate degree
of seriousness.

Considering all these factors, a penalty of $100 for
Citation No. 1002182 is assessed.

ORDER

Respondent, if it has not previously done so, is ORDERED

to pay to the Secretary of Labor the sumof $170 (FN.5) within 30
days fromrecei pt of this decision

2.

Citation No. 1002181 is vacat ed.
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3. Al proposed findings of fact and concl usi ons of |aw not
expressly incorporated herein are rejected.

M chael A. Lasher, Jr. Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAA
~FOOTNOTE_ONE

1 Transcript pages 69-76, 155-157, and 187-191

~FOOTNOTE_TWOD
2 Hel denfels Brothers, Inc. v. Marshall and MSHRC (5th Gir.,
January 15, 1981, No. 80-1607, Summary Cal endar).

~FOOTNOTE_THREE

3 United States Steel Corporation v. Secretary of Labor
Docket Nos. PITT 76-160-P and 76-162-P, decided by the FMSHRC on
Sept enber 17, 1979.

~FOOTNOTE_FQOUR

4 Estoppel is an equitable renedy which is avail abl e agai nst
t he governnent-but only where the m sconduct of an agency or of
its officials acting strictly within the scope of | awful
authority threatens to work a serious injustice against a person
who has reasonably relied upon such conduct to his detriment.
Immigration Service v. Hbi, 414 U S. 4, 94 S. C. 19, 38 L. Ed.
7 (1973). Here, there was no showi ng of m sconduct on the part
of any government official or agency, nor of the working of a
serious injustice agai nst Respondent. Respondent failed to
establish that it was reasonable for it to rely upon the rather
vaguely alleged failure of inspectors to issue citations for
simlar conditions on earlier inspections. A governnmental agency
wi Il not be bound by ordinary errors or om ssions in the conduct
of its enpl oyees because there is generally a prevailing public
interest in correcting erroneous interpretations of policy.
American Training Services, Inc. v. Veterans Adm nistration, 434
F. Supp. 988 (1977).

~FOOTNOTE_FI VE
5 For Gtations nunbered 776820 ($55.00), 772654 ($15.00),
and 1002182



