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Appear ances: Covette Rooney, Esq., Ofice of the Solicitor, US.
Department of Labor, Room 14480- Gateway Bl dg., 3535
Mar ket Street, Philadel phia, Pennsylvani a,
for Petitioner, MSHA
Ral ph M Burnett, Esq., Burnett, Eiswert & Crawford,
P.A., 500 Thayer Center, QGakland, Maryl and, for Respondent,
Metti ki Coal Corporation

Bef or e: Judge Merlin

The above-capti oned case was heard as schedul ed on February
3, 1981. At the conclusion of the inspector's testinony the
Solicitor nmoved to withdraw her petition for the assessnment of a
civil penalty for the alleged violation of 30 CFR 75.200. As is
set forth in the adm nistrative transcript the Solicitor's notion
was well taken. Based upon the inspector's testinony the
government failed to make a prima facie showing that a violation
exi sted. Indeed, any determ nation of the factual circunstances
i nvol ved coul d only have been based upon specul ati on and surm se.
Accordingly, the Solicitor's notion was granted fromthe bench

Upon recei pt of the administrative transcript this matter
was again reviewed and the determ nation fromthe bench is hereby
AFFI RVED.

The Solicitor's notion to withdraw the petition is hereby
GRANTED and this matter is hereby DI SM SSED.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



