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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-139-M
PETI TI ONER A.C. No. 20-00371-05019H
V.

VWite Pine M ne
VWH TE PI NE COPPER DI VI SI ON,
COPPER RANGE COVPANY,
RESPONDENT

LOCAL 5024, UNI TED STEELWORKERS OF
AMERI CA,
REPRESENTATI VE OF M NERS

DECI SI ON

Appearances: Gerald A Hudson, Esq., Ofice of the Solicitor, US.
Department of Labor, Detroit, M chigan, for
Petitioner;
Ronald E. Greenlee, Esg., Cancey, Hansen, Chil man,
Gaybill & Geenlee, P.C, Ishpem ng, Mchigan, for
Respondent ;
Harry Tuggle, Safety and Health Department, United
St eel wor kers of Anerica, Pittsburgh, Pennsylvania,
for Representative of Mners

Bef or e: Chi ef Admi nistrative Law Judge Broderick
Statenment of the Case

This is a civil penalty proceeding growi ng out of the
i ssuance of an imm nent danger wi thdrawal order under section
107(a), and a citation under section 104(a) of the Act, charging
a violation of 30 C F.R 0[57.3-22 because a scoop operator
wor ked under | oose rock on June 4, 1979.

A hearing was held on October 23, 1980, in Houghton,
M chi gan. Wtnesses for the Secretary were Bruce Haataja, the
Federal inspector who issued the citation and order and Benjamn
Berno and Gordon Smith, mners and uni on nenbers who acconpani ed
Haat aj a during the inspection. Wtnesses called by the company
were WIlliam Carlson, a supervisory official of the Mne Safety
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and Health Admi nistration, Al bert CGoodreau, the conpany's safety
engi neer, Raynond Hicks, foreman of the unit where the violation
is alleged to have occurred, and Fred Snmith, the operator of the
scooptram observed by Inspector Haataja. The Representative of
the Mners did not call any w tnesses.

The parties have submitted briefs stating their positions
and, having considered them and the evidence adduced at the
hearing, | make the foll owi ng decision

Regul at ory Provi si on

Title 30, Code of Federal Regul ations, section 57.3-22,
reads:

M ners shall exam ne and test the back, face, and rib
of their working places at the begi nning of each shift
and frequently thereafter. Supervisors shall exani ne
the ground conditions during daily visits to insure
that proper testing and ground control practices are
being foll owed. Loose ground shall be taken down or
adequately supported before any other work is done.

G ound conditions al ong haul ageways and travel ways
shal | be exam ned periodically and scal ed or supported
as necessary.

| ssues (FN. 1)
1. On June 4, 1979, at approximately 11 a.m, did a

scooptram operator work under areas of |oose rock in the subject
m ne as all eged by the inspector?

2. If so, was the condition a violation of 30 CF.R O
57. 3-22?

3. If aviolation occurred, what is the appropriate
penal ty?

Fi ndi ngs of Fact (FN. 2)

1. On June 4, 1979, at approximately 11 a.m, a scooptram
operator was working under several areas of |oose rock in SVBO
headi ng of Unit 93 in the conpany's m ne

2. The size and condition of the |oose rock was such that
it could be reasonably expected to cause death or serious
physical harmto mners working in the headi ng.
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3. The condition was obvious and shoul d have been noticed by
m ners working in the area.

4. The conpany denonstrated ordinary good faith in abating
the viol ation.

5. The company is a large mne operator with a noderate
history of previous violations. (FN.3) The civil penalty inposed
herein will not affect its ability to remain in business.

Di scussi on

The Wiite Pine Mne, |located in Ontonagon County, M chigan
i s an underground mine from which copper is extracted by the room
and pillar method. Inspector Haataja testified at the hearing
that, as his inspection party approached what he was told was the
SW28 headi ng, he observed a scooptram backi ng out of the headi ng.
When the tram had cl eared the crosscut, he wal ked toward the face
and found three areas of |oose rock overhead about 30 feet inby
the crosscut. The inspection party spent nore than 15 m nutes
pryi ng down (or "barring") a sizable amount of |oose rock. A
conpany representative was not present during this period. In
issuing the citation and order, the inspector considered the
followi ng: A large amount of rock was barred, the tram was not
equi pped wi th overhead protection, and no bar with which | oose
rock could be trimed was observed in the vicinity. The
i nspector's testinmony was corroborated by Benjam n Berno and
Gordon Smith, who actually renoved the | oose rock.

The conpany introduced evidence that no work was being
performed in SW28 headi ng during the nmorning of June 4, 1979. The
conpany al so argued that the tramwas not actually observed under
the | oose rock. However, three witnesses testified to seeing the
tram back out of a dead-end heading. Wen they wal ked down the
headi ng, they saw tracks at the rmuck pile and evidence that part
of the muck pile had been renoved. The evidence clearly shows
that the tram was operating under the | oose rock. The testinony
of Raynmond Hicks and Fred Smith strongly suggests that the
scooptram was actually working in SWB0 headi ng during the period
in question. Hicks, the unit foreman, clains that when he
encountered the inspection party at about 11:30 a.m, they were
i n SW29 headi ng, which contained a small amount of barred | oose
rock and an untouched rmuck pile. No work was perfornmed in SW8
headi ng until the afternoon, when it was readied for blasting.

The significance of this testinony can be gleaned froma
description of the mining cycle. After the face is blasted with
expl osives, a pile of debris, containing the ore, remains which
is called "muck." The next steps, roughly, are to inspect al
parts of the heading for |oose rock, wet the nmuck pile, renove
the muck with a scooptram bolt the roof, drill and prine
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the face and bl ast again. Therefore, if there is an untouched
pile of muck at the end of a heading, it is probable that the
face has just been blasted and the area is about to be checked
for | oose rock. The conpany naintains that the inspector
encountered | oose rock in SW9 heading, for which no citation
could be issued until a miner was scheduled to enter the headi ng
and prepare it for mucking out. Cf. MSHA v. Asarco, Inc., 2
FMBHRC 290, 294 (April 15, 1980).

A consideration of all the evidence persuades nme that the
| oose rock observed by the inspector was in SWB0 headi ng, not
SW29 or SW28. Haataja identified the heading as best as he could
under the circunstances. There was testinony that not all the
headi ngs were clearly marked (Tr. 168). Even before the citation
and order were reduced to witing, H cks knew which scooptram
operat or Haataj a had observed and where he was working at the
time. Fred Smith spent the entire nmorning i n SW\BO headi ng,
according to conpany records. This was sufficient notice of the
| ocation of the alleged violation. The conpany cannot evade
liability because the inspector cited the wong headi ng nunber
when it was clearly aware of the |ocation which was intended.

The nunber of the heading is inconsequential; the inportant
facts are that a scooptram was observed by three w tnesses
backi ng out of a heading in which a sizable accumul ation of
| oose, overhead rock was found. This prinma facie case was never
rebutted by the conpany. Hicks and Fred Snmith both stated that
t hey had checked their working areas for |oose rock, but this
cannot overcome the eyew tness testi nony of Haataja, Berno, and
Gordon Smith.

It is unclear how |long the | oose rock had been present in
the back. The condition was obvious and coul d have been noticed
by the tram operator, but there is no evidence that a supervisory
enpl oyee knew or should have known of it. Abatenent of the
condition was rapidly achieved. The gravity of the violation was
quite serious since it could have resulted in serious injury. The
appropriate penalty to be assessed, under all the circunstances,
is $2,000.

Concl usi on of Law

The condition found by |Inspector Haataja on June 4, 1979, at
t he subject mne, and described by himat the hearing constituted
a violation of 30 C.F.R 0O57. 3-22.

CORDER

Respondent, White Pine Copper Division, is ORDERED TO PAY
the sum of $2,000 within 30 days of the date of this order as a
civil penalty for the violation found herein.

James A. Broderick
Chi ef Administrative Law Judge
T T A R LT LT R



~FOOTNOTE_ONE

1 The conpany contends that the 107(a) w thdrawal order was
i nproperly issued. This case, however, is not a proceeding to
review the order but a civil penalty proceeding and the issue is
whet her the violation charged in the order/citation occurred.

~FOOTNOTE_TWOD
2 The parties stipulated that the Conm ssion has both
subj ect matter and personal jurisdiction in this case.

~FOOTNOTE_THREE
3 These concl usi ons are based on a notion for approval of a
settl ement which was filed on June 2, 1980.



