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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-292-D
ON BEHALF OF: Docket No. VINC CD-80-10
GENE F. HAND,
COWVPLAI NANT Zeigler No. 11 Mne
V.
ZEl GLER COAL COVPANY,
RESPONDENT
DEC!I SI ON

Apperances: Frederick W Mncrief, Esq., Ofice of the Solicitor,
U S. Department of Labor, Arlington, Virginia, for
Conpl ai nant ;
D. Mchael MIler, Esqg., A exander, Ebinger, Fisher,
McAli ster & Lawence, Colunbus, GChio, and J. Hal bert
Whods, Esqg., Zeigler Coal Conpany, Des Pl aines,
Il1linois, for Respondent.

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

This is a proceedi ng coomenced by the Secretary of Labor,
M ne Safety and Heal th Admi nistration (hereinafter MSHA) on
behal f of Gene F. Hand alleging that Gene F. Hand was di scharged
fromhis enployment at Zeigler Coal Conpany (hereinafter Zeigler)
on Decenber 21, 1979, because of activities protected under
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. [O815(c) (hereinafter the Act). Gene F. Hand filed a
conpl aint with MSHA concerning his discharge. On May 19, 1980,
following its investigation, MSHA filed an application for
tenmporary reinstatenent of Gene F. Hand. That application was
granted by Chief Adm nistrative Law Judge James A. Broderick on
May 20, 1980. Thereafter, Zeigler requested a hearing on the
application, which was subsequently held in St. Louis, Mssouri,
on June 9, 1980, before Chief Judge Broderick. Follow ng the
heari ng, Chief Judge Broderick held on June 17, 1980, that the
order of tenporary reinstatenent should continue in force until
further notice. On July 23, 1980, the Federal Mne Safety and
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Heal t h Revi ew Commi ssion (hereinafter Comm ssion) denied
Zeigler's petition for review of the order of tenporary
reinstatement. Thereafter, Zeigler brought an action seeking
injunctive relief inthe U S District Court for the Southern
District of Illinois. Zeigler asserted that the foregoing
proceedi ngs denied it due process of |law Chief Judge Forenman
denied Zeigler's notion for injunctive relief. Zeigler Coa
Company v. Marshall, 502 F. Supp. 1326, (S.D. 111. 1980).

On June 18, 1980, Conplainant filed a conplaint of discharge
on behalf of Gene F. Hand. Upon conpletion of prehearing
requi renents, a hearing was held in St. Louis, Mssouri, on
January 13 and 14, 1981. The following witnesses testified on
behal f of Gene F. Hand: Charles H Morgan, Wendell Davis, CGene F
Hand, Shan W Thomas, and Paul Tisdale. The follow ng wtnesses
testified on behalf of Zeigler: Raphael C. Col onbo, Daniel R
Spi nni e, Jack R Thornton, B. Carl Reidel berger, and Robert H
wal | ace.

Upon conpletion of the testinony at the hearing, Zeigler
nmoved for a directed verdict and for tenporary relief. The
notion for directed verdict was denied fromthe bench. After
consi deration of the contentions of the parties, | denied
Zeigler's request for tenporary relief on January 29, 1981
because | did "not find that the conplaint was frivolously
brought or that MSHA's finding was arbitrary or capricious.”
Thereafter, the parties subnmitted briefs and proposed findi ngs of
fact and concl usi ons of | aw

| SSUES

VWhet her Conpl ai nant Gene F. Hand, a section foreman, is a
"mner" entitled to the protection of section 105(c) of the Act;
and, if so;

VWhet her Zeigler violated section 105(c) of the Act in
di schargi ng Conpl ai nant Gene F. Hand, and, if so, what relief
shal | be awarded to Conpl ai nant.

APPL| CABLE LAW

Section 105(c) of the Act, 30 U S.C. [0815(c), provides in
pertinent part as foll ows:

(1) No person shall discharge or in any nanner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exerci se of the statutory rights of any mner
representative of mners or applicant for enploynent in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a



coal or other mne, or because such m ner,
representative of mners or applicant
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for enploynment is the subject of medical eval uations

and potential transfer under a standard published
pursuant to section 101 or because such m ner
representative of mners or applicant for enploynent

has instituted or caused to be instituted any

proceedi ng under or related to this Act or has testified
or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of
m ners or applicant for enploynment on behalf of hinself
or others of any statutory right afforded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary alleging such

di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation
shal | comence within 15 days of the Secretary's
recei pt of the conplaint, and if the Secretary finds
that such conpl aint was not frivol ously brought, the
Conmi ssi on, on an expedited basis upon application of
the Secretary, shall order the inmedi ate reinstatenent
of the miner pending final order on the conplaint. If
upon such investigation, the Secretary determ nes that
the provisions of this subsection have been vi ol at ed,
he shall inmediately file a conplaint with the

Conmi ssion, with service upon the all eged violator and
the m ner, applicant for enploynent, or representative
of miners alleging such discrimnation or interference
and propose an order granting appropriate relief. The
Conmi ssion shall afford an opportunity for a hearing;
(in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section) and thereafter shall issue an order
based upon findings of fact, affirm ng, nodifying, or
vacating the Secretary's proposed order, or directing
other appropriate relief. Such order shall becone
final 30 days after its issuance. The Conmm ssion shal
have authority in such proceedings to require a person
conmmitting a violation of this subsection to take such
affirmative action to abate the violation as the

Conmi ssi on deens appropriate, including, but not
limted to, the rehiring or reinstatenment of the m ner
to his former position with back pay and interest. The
conpl ai ning m ner, applicant, or representative of

m ners may present additional evidence on his own
behal f during any hearing held pursuant to this

par agr aph

STI PULATI ONS

The parties stipulated the foll ow ng:
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1. At all relevant tinmes, Zeigler Coal Conpany operated the No.

11 Mne, and is an operator as defined in section 3(b) of the
Federal M ne Safety and Health Act of 1977 (the Act).

2. The No. 11 Mne, located in Randol ph County, Illinois,
is a mne defined in section 3(h)(1) of the Act, the products of
whi ch enter or affect conmerce.

3. Conpl ai nant was enpl oyed as an under ground section
foreman by Respondent at its No. 11 Mne in Decenber of 1979.

4. Conpl ai nant was di scharged by Respondent, Zeigler Coa
Conmpany, on Decenber 21, 1979.

5.  Conpl ai nant was hired by Respondent on July 9, 1973, and
enployed in its Spartan Mne until its closure in 1979.

6. Conplainant, originally hired as a section forenman, was
pronmoted to assistant mne manager on January 13, 1975, and a
m ne manager on March 24, 1975.

7. Conplainant was transferred at his request to the No. 11
M ne on April 23, 1979, after a short tenure at Respondent’'s No.
4 M ne.

FI NDI NGS OF FACT

I find that the preponderance of the evidence of record
establishes the follow ng facts:

1. Zeigler, at all times relevant to this proceeding,
operated the No. 11 Mne, and Zeigler is an "operator" as defined
in section 3(b) of the Act.

2. Zeigler's No. 11 Mne is located in Randol ph County,
I[Ilinois, and is a "mne" as defined in section 3(h)(1) of the
Act. The products of Zeigler No. 11 Mne enter and affect
conmer ce

3. Gene F. Hand was hired as an underground section forenman
by Zeigler at its Spartan Mne on July 9, 1973, and was pronoted
to assistant mne manager on January 13, 1975, and m ne manager
on March 24, 1975. He worked at the Spartan No. 2 Mne until it
cl osed on March 17, 1979.

4. After a short period of work at Zeigler No. 4 Mne, Cene
F. Hand was transferred, at his request, to Zeigler No. 11 M ne
on April 23, 1979.

5. Gene F. Hand was enpl oyed as an underground section
foreman at the No. 11 Mne in Decenber 1979.

6. On Decenber 21, 1979, CGene F. Hand was di scharged by
Zei gl er.
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7. Between June 1979, and Decenber 21, 1979, the date of Hand's

di scharge, he was the subject of disciplinary action as foll ows:

(a) In June 1979, Hand was reprinmanded for violating
Zeigler's policy requiring that accidents be reported on the day
t hey occur.

(b) During the sunmer of 1979, Hand was reprimanded after
he all egedly threatened a nenber of the United M ne Wrkers of
America (hereinafter UMM) and a formal conplaint was | odged
agai nst him by the UMM safety conmittee.

(c) In August 1979, Hand was reprimanded for failure to
adequately supervise the extension of a steel air line.

(d) I'n August 1979, Hand was suspended for 5 days after he
ordered the m ne nanager off his section. Upon Hand's
reinstatement, M ne Superintendent Robert Wallace warned hi m not
to engage in such conduct again.

(e) In early Decenber 1979, Hand was repri manded by
Superi ntendent \Wallace followi ng a dispute between Hand and Chi ef
El ectrician Walter Dotson. Hand' s dispute with Dotson was
term nated when CGeneral M ne Manager, Carl Reidel berger, stepped
between them After the incident with Dotson, Superintendent
Wl | ace told Hand that he was "not going to put up with it much
| onger."

(f) In md-Decenber 1979, a UMM safety comritteeman
conpl ai ned to Superintendent Wallace about Hand's conduct, which
i ncluded losing his tenper with the miners. Thereafter
Superi ntendent \Wall ace agai n reprimanded Hand.

8. In the weeks prior to Decenber 21, 1979, there had been
two major roof falls in the No. 3 section or unit of the mne
Fol | owi ng t hese occurrences, Zeigler adopted a revised
roof -control plan.

9. On Decenber 20, 1979, at Hand's request, Superintendent
Wl | ace assigned additional roof bolters to Hand's unit to catch
up on the roof bolting.

10. On the norning of Decenber 21, 1979, a coal dril
operator took sonme torque readings on roof bolts in the No. 3
section and reported the results to the UMM safety committee.

11. At this tine, Hand al so noticed sone 4-foot roof bolts
whi ch had just been installed and Hand believed that these roof
bolts did not conformto the revised roof-control plan adopted by
Zei gl er.

12. Thereafter, Hand checked sone roof bolts and found sone
in conpliance and others out of conpliance. By 11 a.m, he had
not checked the required nunmber of roof bolts for torque when
Superi ntendent \Wallace and Zeigler's Chief Mning Engi neer, Ray
Col onbo, arrived on Hand's section. Hand informed Superintendent



Wl | ace of the problem concerning the torque
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of the roof bolts; Hand and Wl |l ace thereupon torqued roof bolts
toget her. Again, sone of the bolts were in conpliance and ot hers
were not. \Wallace thereupon criticized Hand for the manner in

whi ch he had handled this problemand told himto assign a m ner
to torquing the roof bolts. Hand did not believe that the person
suggested by Wallace was qualified to torque roof bolts. Hand
becanme excited and argued with Wallace. Hand told Wallace to get
off his section and that he, Hand, would straighten it out.

13. Wen Hand conpl eted his shift on Decenber 21, 1979, he
was summoned to Wall ace's office and thereupon di scharged for
i nsubor di nati on.

14. Al though Hand contends that there was a violation of
federal |aw concerning roof bolting on his unit on Decenber 21
1979, he did not report any such violation in his daily report
and the information in his report on the torque of roof bolts in
his section showed no violation of |aw

DI SCUSSI ON

I. Whether Gene Hand, a Section Foreman, is a "Mner" Entitled
to the Protection of Section 105(c) of the Act

Zei gl er contends that "the Review Conm ssion is w thout
jurisdiction to consider Hand's claimof discrimnation because
Hand is not a "mner' within the neaning of section 105(c) of the
Act." Zeigler cites no specific authority for this contention but
argues that in other sections of the Act, Congress "drew a
di stinction between supervisory personnel, such as a section
foreman, and the "mners' who work in a mne."

MSHA, on behal f of Hand, contends that the definition of
"mner" in section 3(g) of the Act "is clear, unanbiguous, and no
reasonabl e basis for a restrictive interpretation exists."” NMSHA
al so relies upon a 1975 decision of the Interior Board of M ne
Oper ations Appeal s holding that an owner of a mine is a mner
Charles T. Sink, 5 IBVA 217, 225, aff'd, 538 F.2d 325 (4th Cr.
1976) .

Section 3(g) of the Act, 30 U S.C. [0802(g), defines the
term"mner" as "any individual working in a coal or other mne."
The definition of "mner” in the Coal Mne Health and Safety Act
of 1969 was as follows: "Any individual working in a coal mne."
Public Law 91-173, section 3(g) Decenber 30, 1969. Thus, for
purposes of this matter, the definition of "m ner" was not
changed in the 1977 Act. Under the definition, it is clear that
a section foreman in a coal nmne is a "mner" for purposes of the
Act .

Zeigler's contention, that section forenmen, constituting
supervi sory personnel, are excluded fromthe definition of
"mner" for purposes of section 105(c) of the Act, is erroneous.
Under the 1969 Act, the Interior Board of Mne Qperations Appeals
held that the owner of a mine was also a mner for purposes of
section 3(g) of that Act. Charles T. Sink, supra at 225. Mre



recently, the Third Grcuit Court of Appeals held that four
brot hers who owned a mne were also "mners" under the Act.
Marshal | v. Kraynak, 604 F.2d 231
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(3d Gir. 1979). | also agree with the Third Crcuit that the
definition of "mner" in section 3(g) of the Act "is free from
anbiguity. "

| conclude that, at all tinmes relevant herein, CGene F. Hand,
a section foreman enployed by Zeigler, was a "miner" for purposes
of section 105(c) of the Act. Therefore, | have jurisdiction to
decide this matter.

I1. \Wether Zeigler Violated Section 105(c) of the Act

Recently, in Secretary of Labor on behalf of David Pasula v.
Consol i dati on Coal Conpany, 2 FMSHRC 2786 (Cctober 14, 1980)
(hereinafter Pasula), the Conm ssion anal yzed section 105(c) of
the Act, the legislative history of that section, and sinilar
anti-retaliation issues arising under other federal statutes.

The Conmi ssion held as foll ows:

We hold that the conpl ai nant has established a prinma
facie case of a violation of Section 105(c)(1) if a

pr eponder ance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues the conpl ai nant
must bear the ultimte burden of persuasion. The

enpl oyer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although
part of his notive was unlawful, (1) he was al so
notivated by the mner's unprotected activities, and
(2) that he would have taken adverse action against the
mner in any event for the unprotected activities

al one. On these issues, the enployer nust bear the
ultimate burden of persuasion. It is not sufficient
for the enployer to show that the mner deserved to
have been fired for engaging in the unprotected
activity; if the unprotected conduct did not originally
concern the enpl oyer enough to have resulted in the
sanme adverse action, we will not consider it. The
enpl oyer nust show that he did in fact consider the
enpl oyee deserving of discipline for engaging in the
unprotected activity alone and that he woul d have
disciplined himin any event. 1d. at 2799-2800.

Hand contends that he was di scharged by Zei gl er because of
his conplaints to Superintendent Wallace that the roof in his
section "was unsafe and violative of the |aw' and that he
resisted an order fromthe superintendent to assign an
unqualified mner to torque roof bolts. Conplainant's
Posthearing Brief at 17. Zeigler asserts the following: (1) Hand
failed to establish that he engaged in any protected activity at
the tine of his discharge; (2) Hand failed to establish that a
safety conplaint was a notivating reason for his discharge; (3)
Hand was di scharged for insubordination - conduct which is not
protected under the Act; and (4) Zeigler would have di scharged
Hand for his unprotected activity al one.
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A. Did Gene F. Hand Engage in Protected Activity?

Gene F. Hand contends that he engaged in protected activity
when he conpl ai ned to Superintendent \Wallace about short roof
bolts, inadequate torque of roof bolts, and the superintendent's
order that an unqualified m ner be assigned to check the torque
of roof bolts. Superintendent \Wallace testified that, on the day
i n question, Hand had never told himthat any part of the section
was unsafe. Superintendent \Wallace al so denied giving an order
that any particular mner should torque the roof bolts.

Section 105(c)(1) of the Act sets forth certain types of
protected activity including, inter alia, filing or making:

[a] conplaint under or related to this Act, including a
conplaint notifying the operator * * * of an all eged
danger or safety or health violation in a coal or other
mne * * * or because of the exercise by such m ner,
representative of mners * * * on behalf of hinself

or others of any statutory right afforded by this Act.

Section 105(c) does not prescribe the manner in which such
conpl aint shall be made to the operator

The evi dence establishes that, in the nonth prior to this
i ncident, there had been serious problens with the roof on Hand's
section. Two major roof falls had occurred. MSHA reeval uated
the roof-control plan and a revised roof-control plan had been
adopted by Zeigler. According to Hand, production of coal in
this section had been reduced because of too little roof bolting.
At Hand's request, Superintendent \Wallace assigned additiona
mners to roof bolt this section on the day before this incident.
On the day in question, unbeknownst to Hand, a coal dril
operator on his crew checked the torque of roof bolts and
apparently reported a violation to the UMM safety conm ttee.
O her mners apparently saw 4-foot roof bolts which had just been
installed in violation of the revised roof-control plan. It is
unnecessary to exanmine the nerits of these conplaints. Suffice
it to say that the mners on Hand's shift on the day in question
notified himof a safety conplaint. Wen he subsequently rel ayed
t hese conplaints to Superintendent \Wallace, he was making a
"conpl aint notifying the operator * * * of an all eged danger or
health violation * * *." Such action on Hand's part
constitutes protected activity.

The evidence is | ess clear concerning Superintendent
Wl | ace's purported order to assign, in Hand's opinion, an
unqual i fi ed person to check the torque of roof bolts. However, |
find that Superintendent Wallace did discuss with Hand the manner
in which the torque of roof bolts should be checked. Hand
di sagreed with \Wall ace's suggestion or order. Under the broad
| anguage of section 105(c) of the Act, | also conclude that
Hand' s di sagreenent concerning the manner of checking the torque
of roof bolts constitutes a safety conplaint and, hence,
protected activity under section 105(c) of the Act.
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B. Was Hand's Discharge Mtivated in Any Part by the Protected
Activity?

An analysis of Zeigler's notivation for dischargi ng Hand on
Decenber 21, 1979, nust include an exam nation of the rel evant
events that preceded the discharge. During the 6 nonths prior to
t he di scharge, Hand was the subject of five reprimands and a
5-day suspension. O particular inmportance, is the fact that
Hand was suspended for 5 days in August 1979, for ordering the
m ne manager off his section. Upon his reinstatenent, Hand was
warned that this conduct would not be tol erated.

On Decenber 21, 1979, Hand notified Superintendent \Wallace
of his concern about the torque of roof bolts on his section
Thereafter, Hand and Wal | ace proceeded to check the torque of the
bolts. Hand does not allege that the roof bolts torqued by him
that day were in violation of the law Hi s daily report makes no
mention of any problemw th roof bolts. Thereafter, Hand | eft
Wl | ace to attend to other problens. Wen he returned to
Wal | ace, a discussion enused about the manner in which roof bolts
shoul d be torqued. Although the substance of this discussion is
di sputed, it is clear that Hand concluded that Wllace had
ordered himto assign an unqualified mner to check the torque of
the roof bolts. Hand testified as follows:

At this tinme | was confused, and | got a little hot.
And | asked M. Wallace, after |ooking at them
four-foot bolts--the nore | thought of those four-foot
bolts after we had had this neeting with the federals
and everything, and the crew was trying to get the run
strai ghtened up--after this, | got alittle nervous and
excited over himnot getting us to proceed with the
proper procedure the way the federals wanted us to
comply with, and | asked himto | eave ny section. And
to let me, the man that signed the books, that was
responsible for that, try to get it straightened up to
where we could run coal

(Tr. 91).

The testi nony of Superintendent \Wallace concerning this
confrontation was as foll ows:

So | started back over and here canme CGene up to the
face, and Gene and | and Col unbo went to the face out
of earshot of anybody, anybody el se as far as hearing,
at which point | told Gene, | said, "Cene, it was your
responsibility in the first place to designate the man
to take the torques and report back to you, not just
anybody, it is up to you to designate a man." But |
said, "If you quit your bellyaching and start doing
your job and telling the nmen what they are supposed to
do and see that it is being done, either that or quit
and get your ass out of the mne." Excuse the

| anguage. At which point that is when M. Hand bl ew

up.
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He said that he was hired there or sent there by higher
ups, it was higher ups than ne that would have to get rid
of him He said, "You can't run a section. That's the
reason the mine is in the shape it is,” and he said, "Just
get your ass off ny section and stay off ny section."™ At
which point | told him | said, "Gene, as long as I'm
superintendent that is my job to cone to this mne and see
that the jobs are being done proper."

About this tine Mke Blair, the shooter, came to the
mout h of the entrance. He hollered in there and he
said that the shells were not going off and he was

going to have to go out to the bench. 1 told Gene, |
said, "CGene, | want you to go out there and help the
shooters get the shells lined out and so we can get
some shooting done."” He continued to want to argue. |
said, "Gene, I'mgiving you a direct order. Go help
the shooters get lined out.” And that ended our

conversati on.
(Tr. 288-289).

Superi ntendent \Wallace's reason for dischargi ng Hand was as
fol | ows:

Wll, let's say that it popped into ny head right when
he told me to get the hell out of his section, but I
did not say anything at that time, possibly | done
wrong, but as | was |leaving the section | told Col unbo,

| said, "I'mgoing to di scharge Gene Hand when he gets
out of the mine tonight at 4:00 o' clock." | said, "I
suspended him for running the m ne manager off the
section” and | said, "lI"mnot going to take it any
longer. This is the last straw." M. Colunbo said,
"You done different than me. | would have fired himon
t he spot.™

(Tr. 291).

Thus, Hand contends that he was di scharged for conpl ai ni ng
about safety both in connection with the I ength and torque of
roof bolts and the assignnment of an unqualified mner to check
the torque. Zeigler asserts that Hand was di scharged solely for
i nsubordi nation in ordering the superintendent off the section
after a prior suspension for ordering the mne manager off the
secti on.

I conclude that while Hand engaged in protected activity by
conpl ai ni ng about safety matters, he failed to establish that his
di scharge was notivated in any part by the protected activity.
There is no evidence, by way of adm ssion or otherw se, that
Hand' s di scharge was notivated by his protected activity.

Mor eover, the circunstances surroundi ng Hand' s di scharge do not
give rise to an inference of unlawful discrimnation. Hand was
suspended for 5 days in August 1979, for insubordination in
ordering the m ne manager off
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his section. He was warned that such conduct woul d not be
tolerated. | conclude that Zeigler has established the fact that
when, on Decenber 21, 1979, Hand ordered Superintendent \Wllace
off the section, it was "the last straw" Cearly, Hand' s order
to Wallace to | eave the section was activity which is not
protected under section 105(c) of the Act. Since Hand's action

i n ordering Superintendent Wallace off the section, in
conjunction with Hand's prior disciplinary problens at Zeigler
was the notivation for Hand's di scharge, Hand failed to carry his
burden of persuasion that his discharge was notivated in any part
by his protected activity.

Assum ng, arguendo, that Hand could establish that his
di scharge was in part notivated by his protected activity, he
woul d, nevertheless, fail to prevail in this matter because
Zei gl er has established that it would have di scharged himfor his
unprotected activity alone, that is, his insubordination in
ordering the superintendent off the section. | believe that the
Conmi ssion contenpl ated a situation such as this when it stated

On the other hand, the Conm ssion recognizes that it
woul d hardly further the statutory purpose to order the
reinstatement of a mner who woul d have been di scharged
for lawful reasons alone. It would put a mner who has
engaged in both protected and unprotected activities in
a better position than he woul d have occupi ed had he
done nothing. It would require reinstatenent even

t hough the record shows that the enployer would have
lawful |y assessed the miner as unfit for further

enpl oynent .

Pasul a, supra at 2800.

I conclude that Hand failed to prove that his di scharge was
notivated in any part by his protected activity and that Zeigler
woul d have di scharged himfor his unprotected activities al one.
Therefore, the Conplaint of Discharge is denied and the O der of
Tenporary Reinstatenent is dissol ved.

CONCLUSI ONS OF LAW

1. At all tinmes relevant to this decision, Conplainant CGene
F. Hand was a miner as defined in the Act and entitled to the
protection afforded in section 105(c) of the Act.

2. Zeigler Coal Conpany is subject to the provisions of the
Act .

3. This administrative |law judge has jurisdiction over the
parties and subject matter of this proceedi ng.

4. On Decenber 21, 1979, Conpl ai nant Gene Hand engaged in
the following activity which is protected under section 105(c) of
the Act: Conplaints to Superintendent Robert Wllace concerning
the I ength and torque of the roof bolts on his section and the
qualification of a mner assigned to check the torque of roof



bol ts.
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5. Conplainant Gene F. Hand failed to establish that the
protected activities, supra, nmotivated, in any part, the decision
of Zeigler Coal Company to discharge himon Decenber 21, 1979.

6. Hand' s action on Decenber 21, 1979, ordering the m ne
superintendent off his section, constitutes activity which is not
protected under section 105(c) of the Act.

7. Zeigler Coal Conpany discharged Gene F. Hand on Decenber
21, 1979, following a 6-nmonth history of disciplinary action
consisting of five reprimands and a 5-day suspension for
i nsubor di nati on, because, despite a prior warning, he ordered the
m ne superintendent off of his section.

8. Zeigler established that it considered Hand to be
deserving of discharge for insubordination in ordering the nine
superintendent off his section on Decenber 21, 1979, since in
August 1979, Hand received a 5-day suspension for ordering the
m ne manager off his section and since Zeigler would have
di scharged Hand for his unprotected activities al one.

9. Zeigler's discharge of Gene F. Hand on Decenber 21
1979, did not violate section 105(c) of the Act.

10. Conpl ai nant Gene F. Hand's conpl aint of discharge is
deni ed.

11. The Order of Tenporary Reinstatenment entered in favor
of Gene F. Hand on May 20, 1980, is hereby dissol ved.

ORDER

WHEREFORE, I T IS ORDERED t hat Conpl ai nant's Conpl ai nt of
Di scharge i s DEN ED

IT 1S FURTHER ORDERED t hat the Order of Tenporary
Rei nst at enent of Gene F. Hand i s DI SSOLVED.

James A. Laurenson Judge



