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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

ELI AS MOSES, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. KENT 79-366-D
VWH TLEY DEVELOPMENT CORPORATI ON,
RESPONDENT Becks Creek Surface M ne

Appearances: WIIliamE. Hensley, Esq., Corbin, Kentucky,
for Conpl ai nant
David Patrick, Esq., Harrodsburg, Kentucky, for
Respondent .

DEC!I SI ON
Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing i ssued August 5, 1980, as
anended by an order issued Septenber 24, 1980, a hearing in the
above-entitl ed proceeding was held on Novenber 18, 1980, in
Bar bourvill e, Kentucky, under section 105(c)(3) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0815(c)(3).

Conpl etion of the Record

At the conclusion of the hearing, | requested that counse
for the parties provide ne with supplenental information. It was
agreed that the supplenental data would be nmarked as exhi bits and
woul d be received in evidence at the tine | prepared my decision
in this proceeding. The requested materials were submtted by
counsel and are marked for identification as foll ows:

There is marked for identification as Exhibit A a 35-page
conpilation of repair bills pertaining to Caterpillar Tractor
Serial No. 66A7485 for the year 1976.

There is marked for identification as Exhibit B a seven-page
conpilation of repair bills for Caterpillar Tractor Serial No.
66A11561 for the year 1977.

There is marked for identification as Exhibit C a repair
bill for Caterpillar Tractor Serial No. 90V2938 for the year
1977.

There is marked for identification as Exhibit D a 10-page
conpilation of repair bills for Caterpillar Tractor Serial No.
66A7485 for the year 1977.
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There is marked for identification as Exhibit E a 21-page
conpilation of repair bills for Caterpillar Tractor Serial Nos.
90Vv2938 and 66A7485 for the year 1978.

There is marked for identification as Exhibit F a 34-page
conpilation of repair bills for Caterpillar Tractor Serial Nos.
66A11561, 66A7485, and 90V2938 for the year 1979.

There is marked for identification as Exhibit G a one-page
accident report regarding the turning over of a D6 Caterpillar
on June 19, 1979, at Wi tley Devel opnment Corporation's Becks
Creek M ne.

There is marked for identification as Exhibit H a one-page
copy of payroll data regarding Elias Mses for the period from
May 9, 1979, to June 28, 1979.

Pursuant to stipulation of counsel, Exhibits A through H are
received in evidence (Tr. 284).

| ssues

The evidence in this case rai ses sone novel issues
concer ni ng what constitutes violations of section 105(c)(1) of
the Act. Those issues are |isted bel ow

(1) Was conpl ai nant actually discharged on July 3, 19797

(2) Assuming conpl ai nant was di scharged on July 3, 1979
and assum ng further that conpl ai nant was not engaged in an
activity protected under section 105(c) (1) of the Act, can
respondent, neverthel ess, be found to have viol ated section
105(c) (1) if the evidence supports a conclusion that respondent
di scharged conpl ai nant because respondent thought conpl ai nant had
performed an act which is protected by section 105(c)(1) of the
Act ?

(3) Is it aviolation of section 105(c)(1) of the Act for
respondent to harass an enpl oyee and upset his peace of m nd
because respondent suspects that the enpl oyee has performed an
act which the enpl oyee had a right to performunder the Act but
did not perforn?

(4) Assuming that respondent did not discharge conpl ai nant
as alleged in his Conplaint, is it a violation of section
105(c) (1) for respondent to refuse to all ow conplainant to
conti nue worki ng when the sole reason for the refusal is the fact
that complainant filed a conplaint under section 105(c) of the
Act ?

Counsel for both parties waived the filing of briefs (Tr.
285).

Fi ndi ngs of Fact

My decision in this proceeding will be based on the findings



of fact set forth bel ow
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1. VWhitley Devel opnment Corporation, the respondent in this
proceedi ng, operates two strip mnes which are about
three-fourths of a mle apart. At the present time, the
corporation produces about 107,000 tons of coal annually and
enpl oys a total of approximately 37 persons at both job sites and
at its tipple (Tr. 280-281). The corporation is owned by Pascual
VWiite and his wife (Tr. 242).

2. The conplainant in this proceeding, Elias Mses, worked
for about 20 years in a steel mll in Ohio. Mses had sone tine
off fromthe steel mlIl in 1970 and cane to Kentucky where he
obtained a job working as a | aborer for Pascual White. When it
cane tine for Mbses to return to the steel mll in Chio, he tried
to obtain an extension of his |eave, but it was refused, so he
returned to work in the mll for the remainder of the year. The
foll owi ng sumrer, he returned to Kentucky and eventually worked a
total of about 6 years, or from about 1973 to 1979, as an
operator of bulldozers (Tr. 14; 19).

3. Mdses applied with Pascual Wiite, or Witley Devel opnent
Corporation, for a job as a dozer operator. After Mses had
asked for the job, Ben Bunch, an MSHA inspector who is Mses'
brother-in-law, asked Wiite to hire Mdses. Inasnuch as Bunch was
the i nspector who was assigned by MSHA to inspect Wiite's m nes,
VWite said that it was expedient to hire Mdses (Tr. 27; 243).

4. Wite instructed Mbses to report for work to R chard
McC ure who was Wiite's mine foreman and nechanic at two strip
m nes, known as the Red Bird job and the Becks Creek job (Tr.
40-41; 184). Moses reported for work on Wednesday, May 9, 1979,
as instructed, and McC ure assigned Mdses the job of operating a
D-9 Caterpillar Tractor at the Becks Creek job. Mses was told
to prepare a bench for Bob Durham the shot firer, and to grade
t he roads whi ch were being used by trucks for hauling coal.
McClure then left the Becks Creek job and traveled to the Red
Bird job (Tr. 185). After Mses had operated the dozer for about
2 hours, two Kentucky m ne inspectors appeared at the Becks Creek
job. They inspected the Caterpillar dozer Mbses was operating
and found that it had a hole in the fuel tank, that oil was
dri pping onto a hot engine, that the dozer had no brakes, and
that the dozer was not equipped with a fire extinguisher. The
Kent ucky inspectors told Mbses to stop operating the dozer until
it had been repaired (Tr. 42-43; 216-217). After the Kentucky
i nspectors stopped Mdses from operating the dozer, Mses was
assigned to assist MO ure in doing sone nechani cal work (Tr.
219).

5. On June 19, 1979, after Mses had worked at the Becks
Creek job for about 6 weeks, Mdses heard that a D-6 Caterpillar
Tractor had been overturned by its operator, Andy Rai nes, who was
not injured in the accident (Tr. 8; 56; 185-186). On June 20,
1979, the day after the D-6 had turned over, Mdses was operating
a dozer and observed a helicopter land at the mine. Fromhis
| ocation, Mdses could not see what the people in the helicopter
did, but he saw the helicopter leave (Tr. 9; 59). Afterwards,
Moses | earned that the helicopter had brought MSHA i nspectors to



the mne site to investigate the overturning of the D6
Caterpillar (Tr. 59-60). After the inspectors had left, MCure
asked Mbses if he was the person who reported the D-6 accident to
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MSHA (Tr. 60; 187). Moses replied that he had not reported it.

Al though McClure testified that he believed Mbses when Mses
stated that he had not reported the accident (Tr. 187), Moses
clains that McCOure nentioned the reporting of the accident to
MSHA on at | east two additional occasions (Tr. 62). Mobses clains
that McCl ure accused himof calling his brother-in-Ilaw, Ben
Bunch, who is an MSHA inspector (Tr. 10; 63-64). Moses was

i ncensed about being accused of calling the inspectors and stated
that he would nake McCure prove the allegation that Mses had
reported the accident to MSHA (Tr. 64).

6. At the end of June 1979, all three of respondent's D9
Caterpillars were out of order and one of the D9 Caterpillars
was sent to Whayne Supply Conpany for extensive repairs. The
other two D-9's were being repaired al so and Moses was told that
he could remain at honme for a few days and that he woul d be
call ed back to work when the dozers had been repaired (Tr. 64;
192).

7. On July 2, 1979, before the repairs on the D-9's had
been conpl eted, Moses went to respondent's repair shop and office
in WIIlianmsburg, Kentucky, to pick up his pay check. Mses went
into the repair shop, where respondent's owner, Pascual White,
was wor ki ng, and asked White if he had accused Moses of reporting
the D-6 accident to MSHA. Wiite stated that he believed Mses
had reported the acci dent and excl ai ned, "and by God, you did
call them (Tr. 68). Mses then told Wite that he woul d nake
VWiite prove that allegation. Wiite told Mbses that if he did get
his brother-in-law, Ben Bunch, the MSHA i nspector, White would
see to it that Mdses did not work around there any nore (Tr. 69).

8. MCdure, Wite's foreman, was also in the shop at the
time. Moses felt that Wiite had come so close to firing him that
he believed it necessary to ask McClure if he (Mdses) still had a
job. MCOure told Mdses that his job was still avail able when the
D-9 had been returned fromthe supply shop (Tr. 188-189).

9. Dorothy Mses, conplainant's wife, was sitting in Mses
truck when her husband went to get his check. She becane aware
of loud voices comng fromthe repair shop, and decided that she
shoul d go to the shop and ask her husband to conme honme so as to
stop the heated argument which was in progress. She testified
t hat when she reached the door of the shop, she heard Wite say
to her husband, "You don't work for them damm inspectors; | wite
your checks" (Tr. 170). She heard her husband say that he would
make White prove his claimthat Mbdses had reported the accident.
She further stated that White told Mbses to "Go ahead and get
that damm Ben Bunch" (Tr. 171). Her husband retorted that he
woul d go higher than Ben Bunch. In reply to her husband's
statenent, Wiite said, "You'll not work around here no nore.

"Il see to that" (Tr. 117).

10. Wite's version of his encounter with Mdses on July 2
is different fromMses' version. Wite clains that Mses cane
into the shop and stated that he had heard that Wite had accused
himof reporting the D-6 accident to MSHA. \Wite clains that he



told Moses that he did not care what Mses had heard (Tr. 250).
VWite also clainms that he told Mises, "Look, if | was you,
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I'"d run ny own business, because you' re not even working here
today" (Tr. 251). \White denies that he told Mbses he woul d see
to it that Mbses did not work around there any nore. Wite clains
that he did tell Mses "If you want to stay around here, run your
own dam business” (Tr. 251). MCure, Wiite's foreman, who was
present in the shop, denies that White said any of the things
attributed to White by Moses and his wife (Tr. 189; 233).

11. Al though Mbses had been told by McClure on July 2, at
the tine of Moses' argunment with Wiite in the repair shop, that

Moses still had a job when the D-9 Caterpillar had been returned
to the job site, Moses reported to the Becks Creek job for work
on July 3 because he still had the feeling that Wite had

actual ly discharged hi mduring the heated conversation in the
repair shop on July 2 and Moses wanted to find out for certain on
July 3 whether he still had a job. An enployee naned Bob Dur ham
was in charge of drilling holes and setting off explosives on the
nmorni ng of July 3. Durham asked McClure to assign soneone to
fill holes with explosives. MCdure knew that Mses had
performed that kind of work before and clains that he said to

Dur ham t hat Mbses was avail abl e and ought to make a good nan for
filling holes. Mses clainms that MO ure | ooked at himand said
that Moses could help Durhamfill hol es because he was not good
for anything el se. Moses thereupon clains to have stated, in
effect, that he m ght not be good for anything el se, but that he
was not a rat who would report accidents to MSHA (Tr. 12; 70).

12. Both Mcdure and Mbses agree that sone profane or other
obj ecti onabl e | anguage was used. Both nmen al so agree that
McCl ure said sonething to the effect that if Mbdses was not going
to work, it would be better for Mises to get in his truck and
return home. Moses clains that McCure told himto get off the
hill and Mbses al so contends that when he stopped to talk to Andy
Rai nes and Bob Durham for the purpose of trying to convince them
that he had not reported the D-6 accident to MSHA, McClure told
himtwi ce nore to get off the hill. Both nen agree that the
entire conversation took place in the neighborhood of 7 a.m (Tr.
12; 75-76; 190-191).

13. The primary difference between Myses' and McClure's
interpretation of the cormments nmade on the nmorning of July 3 is
that Mbpses clains that Mcd ure used words which, in Mses' mnd,
clearly nmeant that McCure had fired him (Tr. 103-104). On the
ot her hand, McClure clains that he did not use a term whi ch neant
that he had di scharged Mdses and that, in fact, it was not his
intention to discharge Mbses (Tr. 194). MCure clains that if
Moses had gone ahead and filled holes, Mdses woul d have been
allowed to work on July 3 (Tr. 194), but that since Mses
declined to do the only work available, MCure had no choi ce but
to tell Mbses to go to the house because there was no work for
Moses to do until the D-9 had been returned fromthe repair shop
(Tr. 206; 236).

14. MCure testified that the D9 was returned fromthe
repai r shop about Wednesday of the week follow ng Mdses' clained
di scharge, that is, July 11, and Moses was not called to cone



back to work because by then respondent's managenment had received
aletter stating that Mbses had filed a conplaint alleging that
he had been discharged in violation of the Act. M ure says
that they did not call Mses back to work after | earning that
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the conpl aint had been fil ed because they just did not follow the
"right procedures.” In fact, McCure stated, "I think we could
work something out--if he hadn't filed the complaint” (Tr. 241).

15. After Moses' heated conversation with White on July 2,
1979, about the allegations that Mbses had reported the D-6
accident to MSHA, Mbses went to the hone of Kenneth T. Howard, an
MSHA supervi sor of inspectors, and told Howard about his concern
over having been charged with reporting the D-6 accident to MSHA
(Tr. 61). Moses asked Howard to "clear" his name and Howard
agreed to make a trip to discuss the matter with Wite and advi se
VWhite that the D-6 accident was reported to MSHA by a worman whose
nane woul d have to be kept confidential (Tr. 69; 116).

16. On the norning of July 3, Howard went to the Becks
Creek job to report to respondent that Mboses was not the person
who had reported the D-6 accident to MSHA. White was out of town
and Howard talked to MClure. Howard told McCl ure that Myses had
been to his honme the night before and had asked Howard to "clear"
hi s name about the identity of the person who had reported the
D-6 accident. Howard told MO ure that Mdses had not reported the
acci dent and Moses feared that he woul d be di scharged that
nmor ni ng when he cane to work. MCdure told Howard that he had
already fired Mbses. Howard then explained to McClure that he
m ght want to discuss the matter with White so that they could
reconsi der Moses' discharge in |ight of the discrimnation
provisions in the Act because Howard was of the opinion that
Moses would file a discrimnation conplaint if he should be
di scharged (Tr. 116-118).

17. Howard also testified at the hearing that it is
contrary to MBHA's policy for inspectors to exam ne mnes where
the inspector's relatives are working and that |Inspector Ben
Bunch, Mses' brother-in-law, would not have been sent to
i nvestigate the D-6 accident with two other inspectors if NMSHA
had known that Bunch's brother-in-law was working at the Becks
Creek Mne (Tr. 124).

18. Wite clains that he soon realized after hiring Mses
that Mboses was not a proficient dozer operator. Wiite then
bel atedl y checked wi th nmanagenment at the K-Nab Conpany, where
Moses had previously operated a dozer, and | earned that Mses was
considered to be a "cowboy"” on the equipnent, that is, handled
t he equi pnent in a rough manner (Tr. 244). Wiite felt obligated,
however, to keep Mbses on his payroll, even though Mses
al | egedly danaged the dozers by rough treatnent, because Wite
wanted to keep in the good graces of Mses' brother-in-law, Ben
Bunch, who was an MSHA inspector (Tr. 252; 255). Also, Wite
said that he kept Mbses as an enpl oyee because he hoped to be
able to switch Moses back to doi ng manual |abor, such as | oadi ng
hol es with expl osives, even though he knew he woul d have to pay
Moses the sane salary he was payi ng Mbses as a dozer operator
(Tr. 252; 258; 280). Wiite inconsistently stated that it takes 2
or 3 years to learn to operate a dozer properly and that although
he hi nsel f has been operating dozers for 21 years, good dozer
operators still show himhow to do new things with a dozer (Tr.



258) .

19. Janes Davis appeared as a witness at the hearing in
response to a subpoena. He now works for Sterling-Garrett Coal
Conmpany as a back-dunp
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operator, but in My, June, and July 1979, he worked for Pascual
VWhite as a serviceman on all of the equi pment used at all of
VWite's jobs (Tr. 128-129; 140). Davis said that he saw Mses at
| east once every day and did not see Mboses abusing or m susing
the equi prent (Tr. 131; 145). |In Davis' opinion, the dozers were
old and coul d be expected to give mechani cal problens. Davis saw
not hi ng about the equi pnent nal functi oni ng whi ch coul d be
attributed to Mbses' operation of the equipnent (Tr. 134; 138).
Davis said that about 2 days after the D-6 accident had occurred,
McCl ure, the foreman, stated that he believed that either Davis
or Moses had reported the accident to MSHA. Davis denied that he
had called the inspectors and stated that if he were going to
call them he would do so to report the defective brakes on the
truck which he was driving (Tr. 133). Davis said that sonetines
m nor probl ens woul d occur on the dozers, but the mechanic would
not be able to repair themright away. They would continue to be
used and the minor problens would result in major breakdowns from
lack of attention (Tr. 146).

20. Bobby G Durham at the tinme of the hearing in Novenber
1980, was working for J. L. White who is Pascual White's brother.
Dur ham appeared as a witness in response to a subpoena (Tr. 158).
Dur ham said that he would not lie to favor either Mses or
Pascual Wiite (Tr. 164). Durham was working for Pascual Wite as
a shot firer before and after the tinme that Mses worked for
VWite (Tr. 150; 158). Durham worked wi th Mbdses and showed Mbses
where he wanted a bench nmade just as he does for other operators
(Tr. 151). In Durham s opinion, Mses was an average dozer
operator and Durhamdid not think that Mbses was a "cowboy" on
t he equi prent (Tr. 154). Durham said that MO ure asked him
after the D-6 accident, if Durham thought Mdses was telling the
truth when Mbses deni ed having called the inspectors. Durham
told McClure that he believed Mbses would tell the truth about
the matter and that Durham believed Mbses when he said that he
had not reported the accident to MSHA. Durhamtestified that
McClure replied to himthat he also felt Mbses had told the truth
(Tr. 155).

21. Durhamwas present on the nmorning that McClure told
Moses to get off the hill and Durham said that he heard MO ure
tell Mbses that once, if not twice (Tr. 167). Durhamthinks that
McC ure woul d have all owed Moses to work on July 3 if Mses had
been willing to fill holes (Tr. 168). Durhamdid not hear all
that was said between Moses and McClure on July 3 and stated that
there may have been nore to their conversation than he was aware
of . Although Durham did not hear McClure tell Mses not to
return, Durham said that MO ure m ght have done so (Tr.
160-161). Dur ham stopped worki ng for Pascual \Wite because he
was not given the help that he needed. Durham said that nmen were
at the mne site who could have helped himfill holes, but they
were not allowed to do so (Tr. 159).

The Question of \Wiether a Di scharge Cccurred

Before a determnation can be made in this proceeding with
respect to whether respondent violated section 105(c)(1) of the



Act, a decision nust first be made as to whet her Mbses was
actual ly discharged by respondent. | conclude fromthe

preponder ance of the evidence that Mdses was di scharged. Several
aspects of the testinony support that finding.
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As indicated in Finding Nos. 2 and 3 above, Mses had worked for
Pascual White in 1970 as a | aborer. Mses thereafter worked for
ot her conpani es and becane a bul | dozer operator. In 1979, Moses
was unenpl oyed and asked Wiite for a job as a dozer operator.
After Moses had asked for the job, Wite received a request from
Moses' brother-in-law, Ben Bunch, who was, and still is, an NMSHA
i nspector, to the effect that Bunch would appreciate it if White
could find a job for Mbses. White said that he hired Mdses as a
dozer operator, without first checking into his ability to
operate a dozer, because Bunch's duties at that tinme included
i nspection of Wiite's mnes.

VWhite's testinony shows that he is generally sensitive to
pressures brought by MSHA upon the way he conducts his business
(Tr. 242; 252; 255; 260; 270). In such circunstances, there is
reason to believe that Wite would have resented the reporting of
an accident at his job site to MSHA. MCdure, Wite's forenman,
admts that he tried to find out the identity of the person who
reported the D-6 accident to MSHA and that, at |east once, he
asked Mbses if he was the person who reported the accident
(Finding No. 5, supra). McClure al so adnits having discussed the
reporting of the accident w th another enpl oyee named Dur ham and
that he discussed the reporting of the accident with Wite (Tr.
231-232). There can be no doubt, therefore, but that Wite and
McClure were very interested in determining the identity of the
person who reported the accident. The fact that Mses had been
hired because of subtle pressure placed upon Wite by Mses'
brot her-in-1aw, who was an MSHA inspector, woul d have been likely
to cause Wiite and McC ure to suspect Mdses as the one who had
reported the accident although the testinony of Howard, an NMSHA
supervisory inspector, shows beyond all doubt that Mses did not
report the D-6 accident to MSHA (Finding Nos. 15 and 16, supra).

Moses' sensitivity about being accused of reporting the D-6
acci dent can be explained on two bases. 1In the first place,
Moses seens to have had a very strong desire to be liked by his
fell ow enpl oyees because he went to great |engths to convince
them that he was not the one who reported the accident to NMSHA
Moses continually referred in his testinony to his dislike for
bei ng considered a traitor who would report his enpl oyer and
fell ow enpl oyees to MSHA (Finding Nos. 5, 11, and 12, supra).
Secondly, even if McClure did not actually say to Mbses that
Moses had reported the accident to his brother-in-Iaw, Mses
seens to have been acutely conscious of the relationship and
over-reacted to the suggestion that he had reported the accident
to MSHA

VWhite's testinony shows that he was displeased with Mises in
a nunber of ways. As indicated above, Wiite said that he had
hired Mbses because of pressure froman MSHA i nspector; Wite
found that Mbses was, at best, an average dozer operator; Wite
suspected Mbses as being a person who mght report violations of
safety standards to MSHA; White was di sappoi nted when Myses did
not follow through with a threat to resign on one occasion (Tr.
248); and Wiite classified Mbses as having the worst attitude
toward his enployer of any person he had hired in his 21 years of



experience (Tr. 260). 1In such circunstances, there is no reason
to doubt but that White had nade it clear to his forenan,

McC ure, that McClure was free to di scharge Mbses any tine that
an opportunity presented itself.



~754

McClure recalls his final words to Moses on July 3, 1979, the
date of Mbses' clainmed discharge, to be, "If you're going to
work, let's go to work. But if not, you'd just as well get in
your truck, and go to the house" (Tr. 236). Moses clains that
McC ure stated, "Get off the hill; 1've got nothing for you" (Tr.
12). The MSHA supervi sory inspector unequivocally stated that
McCure told himon the norning of July 3 that he had al ready
fired Mbses (Tr. 117). MCure stated at the hearing that he
told Howard that he had sent Mbyses "to the house" and that Howard
m ght have interpreted that statenent to be equivalent to a
statenment that he had di scharged or fired Mses, but that he did
not intend for Howard to interpret his statenent in that nanner
(Tr. 206).

Despite McClure's denial of an intention to di scharge Mses,
it is a fact that the phrase "send to the house" is frequently
used in the coal fields as being equivalent to firing or
di scharging a person. For exanple, when Pascual Wite was
testifying, he stated that one of his dozer operators once
admtted to Wiite that he had negligently failed to notice that
the dozer was running low on oil and, as a result of that
negl i gence, the engine was burned out. The dozer operator was
aware of the fact that new engi nes cost a | ot of nobney, so he
stated to Wiite, "I just forgot to check the oil, Pat. | don't
bl ame you if you send nme to the house" (Tr. 265). \White clains
that he told the man that he could nmake what ever decision he
wanted to about quitting and the man "never did show back up to
wor k" (Tr. 265).

Howar d, the supervisory inspector, who testified that
McCure told himon July 3, 1979, that he had fired Mdyses, is not
the type of person who junps to unwarranted concl usi ons. Howard
testified that he explained to McClure the provisions in the Act
regarding the filing of discrimnation conplaints and Howard
stated that McClure said he did not care what Moses filed. It is
highly unlikely that McCure would have listened to a detail ed
di scussi on about the filing of discrimnation conplaints
pertaining to unl awful discharges w thout explaining to Howard
that Howard had mi sunderstood himif, in fact, McC ure had not
i ntended for his remarks to Moses on July 3 to be interpreted as
words of discharge (Tr. 118).

| believe that the discussion above shows that the
pr eponder ance of the evidence supports a finding that Mses was
di scharged on July 3, 1979, as alleged in Mses' Conplaint filed
in this proceeding.

The Question of Whether a Violation of Section 105(c)(1) Cccurred
Section 105(c)(1) of the Act reads as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in



any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying the
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operator or the operator's agent, or the representative
of the miners at the coal or other mne of an alleged
danger or safety or health violation in a coal or other
m ne, or because such miner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be instituted
any proceedi ng under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the exercise
by such m ner, representative of mners or applicant for enploynment
on behalf of hinmself or others of any statutory right afforded by
this Act.

The | anguage of section 105(c) (1) shows that an operator may
violate that section by discharging, discrimnating against, or
otherwise interfering with the exercise of a mner of his rights
under the Act. Section 103(g)(1l) of the Act provides that a

m ner may report unsafe conditions to the Secretary (or NMSHA)
Section 103(g)(1) also provides that an i nmedi ate i nspection of a
m ne may be obtained if a mner believes that a hazard exists at
the m ne. The section further provides that the nane of the mner
reporting the hazard is not to be nmade available to the operator
of the mne

The findings of fact in this proceeding, particularly Nos.
15 and 16, show that the conplainant in this proceeding did not
report to MSHA the accident which occurred at respondent’'s m ne
on June 19, 1979, but the accident was reported to MSHA, and
three inspectors cane to respondent's nmine on June 20 to
i nvestigate the accident. Conplainant in this proceedi ng not
only abstained fromreporting the accident to MSHA but, in
addition to not reporting the accident, conplainant went to the
extreme |length of asking a supervisory inspector to "clear"” his
nane of the allegation that he was the person who reported the
accident. Therefore, on first inpression, it appears that
respondent cannot be found to have violated section 105(c) (1) by
havi ng di scharged a conpl ai nant who was engaged in the protected
activity of making a safety-related conplaint to MSHA

If the Conmplaint in this proceeding could be brushed aside
on the basis stated above, | would have no difficulty in finding
that a violation of section 105(c)(1) was not proven in this
proceedi ng. That sort of easy disposition, however, fails to
consi der other aspects of section 105(c)(1). As noted above,
section 103(g) (1) provides that the name of the person who
reports a safety hazard to MSHA is not to be revealed to the
operator. That provision nmeans that all mners should be free
from harassnent by their enployers as to whether they did or did
not report hazards to MSHA. Therefore, it was inproper for
respondent or its agent to ask the conplainant if he had reported
t he accident of June 19 to MSHA. Senate Report No. 85-181, 95th
Cong., 1st Sess. May 16, 1977, states at page 35:

* * * The Committee intends that the scope of the
protected activities be broadly interpreted by the



Secretary, and
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intends it to include not only the filing of conplaints
seeki ng i nspection under Section [103(g)] or the
participation in mne inspections under Section [103(f)]
but also the refusal to work in conditions which are
believed to be unsafe or unhealthful and the refusal to
comply with orders which are violative of the Act or any
standard promul gated thereunder, or the participation by
a mner or his representative in any admnistrative and
judicial proceeding under the Act.

Conpl ai nant's foreman agreed in his testinony that he had
asked conplainant if he had reported the accident to NMSHA
Al t hough the foreman clainmed to have nentioned the report of the
accident only once, conplainant contends that his foreman
referred to the reporting of the accident at |east three
different tines. Conplainant alleges that his foreman nmade such
remarks as, "Ch, he's happy now. He called his brother-in-|aw
(Tr. 10). If reporting of the accident had been nentioned only
once, | do not believe that the matter woul d have becone as nuch
of an obsession to conplainant as it turned out to be.
Additionally, two of respondent's other enployees testified that
respondent's foreman asked themif they thought conpl ai nant had
reported the accident to MSHA (Finding Nos. 19 and 20, supra).
Therefore, | consider conplainant's testinony to be nore credible
than that of the foreman when it conmes to the nunber of tinmes
that the reporting of the accident was nentioned in conplainant's
presence (Finding No. 5, supra).

VWile it was inproper for conplainant's brother-in-law, who
was an MSHA inspector, to ask respondent's owner to hire
conplainant, it was thereafter just as inproper for respondent's
managenent to make unwarranted cl ai ns about conplainant's alleged
role in the reporting of the accident.

For the reasons given above, | find that respondent viol ated
section 105(c)(1) of the Act when it interfered with
conplainant's right to anonymty under the Act with respect to
whet her he reported the accident of June 19, 1979, to MSHA

Di scharge on Suspici on of Reporting Accident

O her questions with respect to section 105(c)(1) are raised
by the facts in this case. One of themis whether respondent
vi ol ated section 105(c)(1) when it discharged conpl ai nant because
it suspected that he had reported the accident to MSHA even
t hough, in fact, he had not. Inasmuch as conplainant |ost his
j ob because of arguments pertaining to respondent's persistent
attenpt to inplicate himw th reporting the accident to NMSHA
conpl ai nant was di scrim nated agai nst under section 105(c)(1) by
bei ng suspected of reporting the accident just as much as he
woul d have been adversely affected if he had actually reported
t he acci dent.

VWi | e respondent's owner, Pascual Wite, disavows that he
accused conpl ai nant of reporting the acci dent when conpl ai nant
asked himthat question on July 2, the evidence, in general



supports Moses' description of the argunment whi ch devel oped on
that day. If Wiite had said no nore than that he did not
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care what conpl ai nant had heard about Wite's allegations
concerning the reporting of the accident, it is not likely that
the conversation would have becone as heated as it did. Wile
Dorot hy Moses was certainly notivated by self-interest in
testifying on behalf of her husband, the conplainant in this
proceeding, there is reason to believe that she heard Wiite say
to conplainant, "You don't work for them damn inspectors. |
wite your checks"” (Tr. 170). | conclude that Wite woul d nmake
such a remark because of his sensitivity about MSHA's attenpts to
i nfluence his freedomto hire enpl oyees and carry on his business
without MBHA's interference (Tr. 242; 252; 255; 260; 270). For

the sane reason, | believe that Dorothy Myses correctly quoted
VWi te when she clains that Wiite told conplainant to "CGo ahead
and get that damm Ben Bunch." Oherwi se, there is no reason for

conpl ai nant to have clainmed that he told Wiite he woul d go hi gher
than Ben Bunch in getting proof that he had not been the person
who reported the accident to MsSHA

Finally, there is little reason to doubt both conplainant's
and his wife's testinony to the effect that Wiite said that he
woul d see to it that conplainant did not work around there any
nore. |If Wiite had not nade a remark to that effect, there is no
reason for conpl ai nant to have cone away fromthe argunent with
the feeling that he had been fired, or would be, after he
reported to work the next norning. Wite clains that he said to
conpl ainant that "If you want to stay around here, run your own
damm busi ness” (Tr. 251). That remark does not fit into the
subj ect matter of the argument. There woul d have been no reason
for Wiite to make a remark about conpl ainant's running his own
busi ness when conpl ai nant had di scussed only conpl ai nant's
busi ness with Wiite, nanely, an effort to convince White that
conpl ai nant was not the person who reported the accident.

The references by respondent's foreman to the reporting of
t he acci dent had begun to prey on conplainant's nmnd to such an
extent, that conpl ai nant believed it was absolutely essential
that he convince his enployer that he was innocent of the charge
that he had reported the accident. An enployer who was
interested in nmaintaining a harnonious relationship with his
enpl oyee woul d have wanted to assure his enpl oyee that the
guestion of who reported the accident had been inproperly raised
inthe first instance and that the enployer no | onger was giving
the matter any attention. |If Wite had sinply told conpl ai nant
that White believed himwhen he stated that he had nothing to do
with reporting the accident, the whole matter woul d doubtl ess
have been laid to rest on July 2.

| believe that the discussion above shows that respondent
i nproperly di scharged conpl ainant in violation of section
105(c) (1) because its managenent believed that conpl ai nant had
reported the accident to MSHA

Failure To Retain Conplai nant After Conplaint Was Fil ed

The fourth question that is raised by the facts in this
proceedi ng i s whet her respondent's managenent viol ated section



105(c) (1) when it refused to retain conplainant as an enpl oyee
after managenent becane aware of the fact that conpl ai nant had
filed a conpl aint under section 105(c) (1) of the Act.
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Section 105(c) (1) prohibits an enpl oyer from dischargi ng an
enpl oyee because the enployee has "* * * instituted any
proceedi ng under or related to this Act."

Al though | have found in the first instance that
respondent's foreman, MC ure, discharged conplainant on July 3,
1979, when he told conplainant to go to the house, | believe, in
the alternative, that if respondent had not di scharged
conpl ai nant on July 3, 1979, because of respondent's suspicion
that conpl ai nant had reported an accident to MSHA, respondent's
managenment was obligated when it |earned of the filing of the
conpl aint on or about July 9, 1979, to call conplai nant back to
wor k and explain that he had mistakenly filed a conpl aint of
di scharge under an erroneous inpression that MO ure had
di scharged himon July 3 when McClure told himto go to the
house. MC ure had no explanation for his failure to retain
conpl ai nant as an enpl oyee except that he had becone aware of the
filing of the conplaint before the D09 Caterpillar operated by
conpl ai nant had been returned fromthe repair shop. In fact,
respondent's foreman specifically stated, "I think we could work
sonmething out--if he hadn't filed the conplaint” (Tr. 241;

Fi ndi ng No. 14, supra).

Even if all of the evidence in this proceeding is
interpreted in accordance with respondent's version of the events
whi ch occurred before, during, and after conplainant's period of
enpl oyment at respondent’'s mne, the evidence shows unequivocally
t hat conpl ai nant was allowed to pass into the category of an
unenpl oyed person sol ely because respondent’'s managenent had been
advi sed that conplainant had filed a discrimnation conplaint
agai nst respondent under section 105(c) of the Act. |If
respondent's managenent, as it clainms, had not actually
di scharged conpl ainant on July 3, then he was entitled to be
call ed back to work on July 11, 1979, when the D-9 Catepillar he
had been operating was returned to the nmne site. Respondent's
failure to retain conplainant as an enpl oyee was, therefore, a
direct violation of the prohibition in section 105(c)(1) that an
enpl oyer may not di scharge an enpl oyee because he has instituted
a proceedi ng under the Act.

Reasons G ven by Respondent for D schargi ng Conpl ai nant

Unskilled Operator. Respondent was forced to take
alternative positions in this proceeding. Respondent's first
defense to the Conplaint is that it did not discharge
conpl ai nant. Respondent’'s forenman admtted that conplai nant had
not voluntarily quit or resigned when conpl ainant |eft the Becks
Creek job on July 3, 1979 (Tr. 191). It is a fact, however, that
respondent had not had a job fromthe tinme he left the job site
on July 3, 1979, up to the tinme of the hearing which was held on
Novenmber 18, 1980 (Tr. 77). Respondent is able to account for
conplainant's lack of a job only by saying that it just failed to
call himback after the D-9 he had been operating was returned to
the job site after being repaired (Tr. 241).

Respondent had apparently reached the concl usi on before the



hearing that its claimof not having di scharged conpl ai nant woul d
be rejected. Therefore, it gave several reasons for discharging
conplainant if it were held that
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respondent did di scharge conplainant. The first and primary
reason for discharging conplai nant was that he was an unskill ed
operator of a dozer. Respondent's co-owner, Pascual Wite, said
that he woul d descri be conpl ai nant as a dozer driver rather than
a dozer operator. \White described a dozer driver as a person who
could nove a dozer around on |level ground fromone place to

anot her, whereas a dozer operator knows what to do and how to do
it and knows what nakes a dozer "tick" (Tr. 245). \White said
that he shoul d have investigated conplainant's ability to operate
a dozer before hiring him but he had hired conpl ai nant under
pressure from conplainant's brother-in-law (an MSHA inspector)
and that he just did not check into conplainant's abilities unti
after he had hired conpl ai nant and had realized that conpl ai nant
was not a proficient dozer operator (Tr. 243-244).

Respondent not only categorized conpl ai nant as a poor
operator of a dozer, but also clainmed that conplainant was a
"cowboy" who was unnecessarily rough on the equi prent (Tr. 244,
262). Respondent contended that conpl ai nant operated all three
of respondent's D-9 Caterpillar tractors and that he tore all of
themup so badly that all of themwere sonmetines in the repair
shop simultaneously (Tr. 199-202). Respondent clained that the
repairs on its equi pnent increased dramatically during the period
t hat conpl ai nant worked for respondent (Tr. 200; 246).

In order to check the accuracy of respondent's cl ains about
its repair bills, | asked respondent to send nme copies of its
repair bills on its three D9 Caterpillar tractors for the period
of 1976 through 1979 (Tr. 284). Respondent's counsel submtted
the repair bills as requested and they have been identified and
received in evidence in the first part of this decision

Cl ose exani nation and tabul ati on of the data show t he
follow ng results:

Cost of Repairs

Caterpillar Total by
Serial Nos. 1976 1977 1978 1979 Serial Nunbers
66A7485 $15, 808 $5, 174 $5,075 $ 7,562 $33, 619
66A11561 Not Supplied 4,289 8,161 15, 691 28, 141
90Vv2938 Not Supplied 9 2,288 34, 383 36, 680
Total by Years $15, 808  $9, 472 $15,524  $57, 636( FN. 1) $98, 440
(FN.1) The cover letter submtted on Decenber 16, 1980, by
respondent's counsel with the repair bill states that
respondent's counsel added the repair costs for 1979 and arrived
at a total armount of $80,157.67. | can account for the disparity

between nmy figures and those of respondent’'s attorney only by
noting that several ampbunts were shown on the repair bills as
credits. | subtracted the credits, whereas respondent's attorney
may have added the credits.

When one exani nes the data set forth above, it should be borne in



m nd that conplai nant only worked for respondent from May 9
t hrough June 28, 1979.
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Al t hough conpl ai nant was di scharged on July 3, he did not work
bet ween the dates of June 28 and July 3 because the dozer he was
operating was in the repair shop fromJune 28 to July 11

It was respondent's contention at the hearing that
conpl ai nant was so rough on the dozers that he kept all three of
themtorn up all the time. It was alleged that in the 8-week
peri od that conpl ai nant worked for respondent, he caused al
three dozers to have to be rebuilt and caused respondent to have
to spend $54,000 for the repair of the newest Caterpillar with
Serial No. 90V2938. The repair bills supplied by respondent show
that during the entire year of 1979, a total of $34, 383 was spent
in repairing Caterpillar No. 90V2938. Since the newest
Caterpillar was being used the nost, it was reasonable for it to
require extensive repairs after incurring the small anount in
repair costs of $9 and $2,288 which had been spent on it in the
years 1977 and 1978, respectively.

Anot her significant aspect of the repairs on the dozers may
be seen if one exam nes the total cost of repairs on each dozer
for the 3-year period involved in the conparative anal ysis. The
repairs on each of the Caterpillars totaled very nuch the sanme
for all the years involved in the study, as may be seen by
| ooking at the totals shown in the last colum of the tabul ation
above.

Respondent's foreman, Richard McClure, testified that a
Caterpillar engine has to be overhaul ed every 3,000 to 4,000
hours. There are 2,000 working hours in a year, assum ng the
dozers are used 50 weeks each year for 40 hours per week.
Therefore, the new Caterpillar would have needed to have its
engi ne overhauled in 1979 if it had been used rather constantly
during the years 1977 and 1978. MCdure also clainmed that the
engi nes on two of the dozers had been recently rebuilt and shoul d
have | asted another 3,000 hours (Tr. 223). Respondent's owner
said that the cost of a new engine is $37,000 and the cost of
rebuil ding an engine in respondent's own shop is about $17, 000
(Tr. 266). The repair bills submtted by respondent fail to show
t hat enough was spent on the dozers in 1977 or 1978 or in 1979,
prior to the tine that conplainant began working for respondent,
to support a claimthat the engines on two dozers had been
rebuilt or replaced shortly before conpl ai nant began wor ki ng for
respondent.

The wi tnesses who were called by conplainant's counsel in
support of conplainant's case both testified that conpl ai nant was
neither the poorest nor best dozer operator they had ever seen
Bot h of them consi dered conpl ai nant to be an average kind of
operator and both of them stated that conplai nant was not a
"cowboy" on the equi prment and that they did not see himabuse the
equi prent (Finding Nos. 19 and 20, supra).

I conclude that the preponderance of the evidence supports a
finding that conplainant is not so poor an operator of equipnent
as to justify his discharge if that were the only consideration
bei ng used to warrant the di scharge.



Abusi ve Language and Bad Attitude Toward Supervisors.
Respondent's owner, Pascual VWite, testified that conpl ai nant has
the worst attitude toward his
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enpl oyer of any enpl oyee he has ever had work for himduring his
21 years of experience (Tr. 260). Respondent's foreman, Richard
McC ure, also nmade it clear that conpl ai nant does not take well
to constructive criticism(Tr. 220). On the day that conpl ai nant
was di scharged, McO ure stated that conplainant called both him
and Wi te names which McClure did not wish to state on the record
(Tr. 190; 206; 236). During his testinony, conplainant found it
necessary to refer to "what you sit on" in lieu of the actua

word which he used in talking to his foreman (Tr. 12; 70).

The record, therefore, supports respondent's clai mthat
conpl ai nant does use rough | anguage in talking with his
supervisors. On the other hand, Wite had enpl oyed conpl ai nant
back in 1970 as a | aborer and nmust have known what sort of person
he was hiring when he reenpl oyed conpl ainant in 1979 (Findi ng No.
2, supra). Wiile the record shows that one of the reasons
respondent gave for hiring conplai nant was that conpl ai nant's
brother-in-l1aw, who is an MSHA inspector, asked himto hire
conplainant, I amunwilling to accept that excuse as the sole
reason for respondent’'s hiring conplainant a second tine.

One reason for ny rejection of the MSHA pressure argunent as
the reason for respondent's hiring of conplainant is that Wiite
stated that he knew he could have a different inspector assigned
to inspect his mnes if he asked MSHA to assign a different
i nspect or because of any bias or prejudice which Ben Bunch m ght
display if respondent declined to hire conplainant (Tr. 260).

Addi tionally, Howard, the MSHA inspector supervisor who testified
in this proceeding, stated that MSHA did not assign inspectors to
exam ne mnes where the inspectors' relatives were working if
MSHA had know edge that that was occurring (Finding No. 17,
supra). Respondent's owner showed a consi derabl e experti se about
regul atory agencies and woul d know how to deal wi th prejudicial

i nspections if he had declined to hire conplainant and had felt
that conplainant's brother-in-law was thereafter deliberately
trying to find violations at respondent’'s m ne which woul d not
normally be witten apart fromretaliation for an enployer's
refusal to hire an inspector's brother-in-law (Tr. 270).

In view of the fact that conpl ai nant had previ ously worked
for respondent in 1970, | believe that the record fails to
support a finding that conpl ai nant woul d have been di scharged on
account of his use of rough | anguage and his attitude toward his
enpl oyer if the rough | anguage and bad attitude had been the only
consi derations | eading up to the discharge. Moreover, much of
t he bad | anguage and poor attitude resulted fromrespondent's
i nproper attenpt to find out whether conplainant had reported the
D-6 accident to NMSHA

Rel i ef Sought

The relief requested in the Conplaint is that conpl ai nant be
reinstated to his former job and that he be awarded all back
benefits. Exhibit Hin this proceeding is a copy of the payrol
data showi ng the amount that conpl ai nant was paid for all hours
wor ked from May 9, 1979, through June 28, 1979. That exhibit



shows that respondent worked nore than 40 hours during some weeks
and | ess than 40 hours during other weeks. Since it is not

possible to estimate the exact nunber of hours which conpl ai nant
woul d have wor ked had he remnai ned
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on respondent's payroll from June 29, 1979, to the present tine,

I find that paynment for 40 hours each week is a reasonabl e
acconmodati oin for computing back pay. Exhibit H al so shows that
conpl ai nant was paid $7.50 per hour, or $60 per day. Deductions
were made from his check for tax and other purposes in a tota
amount of $76.80 for a 40-hour week, |eaving an anmount of $223.20
as conplainant's net pay for a 40-hour week.

Interest in the anmount of 10 percent should be added to the
anmount to be paid. In order to avoid the difficulty of conputing
the interest as it accumul ates each week, respondent may, if it
wi shes, elect to assune that the full anount of back pay was
generated hal fway between July 3, 1979, and the date of paynent
and the interest of 10 percent on the total anmount nay be
conmputed for half of the period involved.

Respondent will al so be ordered to rei nburse conpl ai nant for
any nedical costs he has incurred since July 3, 1979, if those
costs woul d have been covered by any hospitalization which woul d
have been applicable to himduring his enploynment if he had not
been di scharged on July 3, 1979. Additionally, conplainant
shoul d be paid any increase in hourly rate to which conpl ai nant
woul d have been entitled if he had not been discharged. Finally,
respondent will be instructed to expunge fromits files al
references to conplainant's discharge on July 3, 1979.

Section 105(c)(3) of the Act provides for conplainant to be
rei mbursed for attorneys' fees. According to the letter
subm tted on Decenber 24, 1980, by conplainant's attorney, no
charges woul d have been made if the Conplaint had been deni ed.
Conpl ainant's attorney states that he spent between 25 and 30
hours on this case, including tinme spent in drafting
correspondence, in conferences with conplainant, his wife, and
ot her persons, in procurenent of w tnesses, and in representing
conpl ai nant at the hearing. Conplainant's attorney asks that he
be paid $100 per hour in view of the fact that he woul d have
recei ved no paynent if conplai nant had not prevail ed.

The courts normally discount the tine spent in conferences
by from20 to 35 percent (Kiser v. Mller, 364 F. Supp. 1311
(D.D.C. 1973), and Parker v. Matthews, 411 F. Supp. 1059 (D.D.C
1976)). Since conplainant's counsel did not provide an exact
breakdown of tine spent in conferences, as opposed to difficult
wor k, such as representing conplainant at the hearing, |I find
that he should be paid for 25 hours of work instead of 30 hours.
The courts have al so allowed a higher hourly amount than m ght
ot herwi se be appropriate when an attorney has agreed to represent
a client for nothing if the client does not prevail, on the
theory that |awers will thereby be given an incentive to
represent persons with little or no inconme (Torres v. Sachs, 538
F.2d 10 (2d G r. 1976)). For the foregoing reasons, | find that
conpl ainant's attorney should be paid $100 per hour for 25 hours
of work in representing conplainant in this proceeding. Inasnuch
as conpl ai nant has not paid any attorneys' fees and was not
obligated to pay any if he lost his case, ny order will require
respondent to pay the attorneys' fees directly to conplainant's



counsel .
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VWHEREFORE, it is ordered:

(A

The Conpl ai nt of Discharge, Discrimnation, or

Interference filed on Septenber 24, 1979, is granted for the
reasons herei nbefore given.

(B)

deci si on,

Respondent shall, within 30 days fromthe date of this
carry out the followi ng types of relief:

(1) Reinstate conplainant to his former or equival ent
position at respondent's m ne

(2) Pay conpl ai nant back wages on the basis of a

40- hour week for the period fromJuly 3, 1979, to and
including the date of paynment at the rate of $7.50 per
hour (or at a higher hourly rate if conplai nant woul d
have received an increase in salary but for his

di scharge on July 3), |ess deductions for tax, etc., as
shown in Exhibit Hin this proceedi ng.

(3) Reinburse conplainant for any nedical or hospita
bills which conpl ai nant may have incurred after July 3
1979, if such bills would have been covered by
hospitalization insurance if he had not been

di schar ged

(4) Expunge from conpl ai nant's personnel records al
references to his discharge on July 3, 1979.

(5) Pay to WIlliamE. Hensley, Esq., First Nationa
Bank & Trust Buil ding, Corbin, Kentucky 40701,
attorney's fees in the anmount of $2,500.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



