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DEC!I SI ON
Bef or e: Judge Cook
I. Procedural Background

On June 30, 1980, Mark Segedi, filed a discrimnation
conplaint in the above-capti oned proceedi ng on behal f of 148
m ners (Conpl ai nants) alleging that Bethl ehem M nes Corporation
(Respondent) conmitted acts of discrimnation in violation of
section 105(c) (1) of the Federal Mne Safety and Health Act of
1977, 30 U.S. C. 0801 et seq. (Supp. Il 1979) (1977 Mne Act).
The conplaint was filed with the Federal Mne Safety and Heal th
Revi ew Commi ssi on (Conmi ssion) pursuant to section 105(c)(3) of
the 1977 M ne Act follow ng a deternmination by the Departnent of
Labor's M ne Safety and Heal th Adm nistration that no violation
of section 105(c)(1) had occurred. The discrimnation conplaint
states, in part, as follows:

1. The Federal M ne Safety and Health Revi ew
Conmmi ssi on (Conm ssion) has jurisdiction over the
subject matter of this case.

2. Mark Segedi, (Conplainant) is a mner defined in
Section 3(g) of the Act and is an elected Safety
Conmi tteeman of UMWA Local Union 1197.

3. Exhibit A, attached hereto and nade a part hereof,
contai ns the nanmes of the conpl ai nant miners as defined
in Section 3(g) of the Act who were present and
prepared to work on the 7:00 a.m shift on January 30,
1980.
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4. Sonerset Mne #60 is owned by the Bet hl ehem M nes
Cor poration, Box 143, Ei ght Four, Pennsylvani a.

5. Sonmerset M ne #60 is an underground m ne operating
three shifts a day, enploying 580 nen.

6. Charles Mcdothin [sic] is the superintendent of
Sonerset M ne #60.

7. Mark Segedi has been del egated by the nmenbers of
UMM Local Union 1197 aforesaid to act on their behalf
in filing a Conplaint with MSHA

8. On January 30, 1980, the aforesaid mners schedul ed
to work the 7:00 a.m to 4:00 p.m shift at Sonerset

M ne #60 refused to enter the m ne because the
automatic guard door on the Otis elevator failed to

cl ose properly and operate in a safe manner

9. Angel o G acomantoni o, cleaning plant foreman
attenpted to close the el evator doors nanually and
thereafter use it to lower the mners into the mne but
the men refused.

10. The miners were then told by m ne nanagenent
personnel to ride the elevator, walk into the m ne by
use of the slope or go hone.

11. The men refused to walk into the mne by using the
sl ope because it was unsafe in that the handrails were
broken and there were ice accunmul ations in the foot

pat hs.

12. Federal Inspector Cantini arrived at the mne at
7:20 a.m and he was informed by UMM Local President
Ll oyd Hrutkay of the problembut he refused to make an
i nvestigation of the problem and sonetine thereafter
left the mine prem ses.

13. At 8:10 a.m on January 30, 1980, a representative
of is Elevator Conpany nade sone repairs to the
automati c doors and determi ned that the el evator was
safe to use

14. At 8:30 a.m on January 30, 1980, the mne
managenment representatives told the nen to enter the
m ne but al so advised themthat their pay would be
docked until 8:30 a.m

15. The Safety Conmitteenen then met with mne
managenent in an effort to resolve the dispute and at
10: 00 a.m the nen entered the mne
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16. On January 31, 1980, a witten conplaint was
filed by the UMM Safety Conmittee at the Washi ngton
Pennsyl vania Field Ofice of MSHA

17. On February 1, 1980, Inspector John Poyl e made an
i nvestigation and issued a citation under Part
75.1725(A), 30 C F.R because the mne operator failed
to take unsafe equi pment out of service.

18. On February 5, 1980, the Federal Subdistrict

of fice personnel concluded that if the shaft guard
doors could be closed manually there was no viol ation
and the citation was vacat ed.

19. On March 3, 1980, the district nanager received a
| egal opinion fromJoseph O Cook, Adm nistrator for
Coal M ne Safety and Health concerning 75.1725 which
stated that to operate the automatic doors manual |y was
a violation.

20. In February, 1980, Mark Segedi filed a Conpl ai nt
with the Mne Safety and Heal th Adm nistration on
behal f of the aforesaid mners scheduled to work on the
7:00 a.m shift on January 30, 1980 agai nst the

Bet hl ehem M nes Corporation alleging that the Conpany
had viol ated Section 105(c) of the Act.

21. On May 30, 1980, the Mne Safety and Health

Admi ni stration determned that no violation had
occurred and in a letter dated May 30, 1980, and
recei ved June 4, 1980, Mark Segedi was advised of the
Admi ni stration's decision

22. The aforesaid mners were discrimnated agai nst by
Bet hl ehem M nes Cor porati on because of their refusal to
work in unsafe and unhealthy conditions. Prior to and
at the tine the Conplainants were di scrimnated agai nst
they were engaged in protected activity under Section
105(c) of the Act.

The Conpl ai nants' prayer for relief requested: (1) a
finding that the Conpl ai nants were unlawful Iy di scrim nated
agai nst by the Respondent for engaging in activity protected
under section 105(c) of the 1977 Mne Act; (2) the entry of an
order directing the Respondent to pay the Conplainants full back
pay and enpl oynent benefits which were [ ost due to the alleged
acts of discrimnation; (3) an award of interest to be added to
all back pay until the date such back pay is tendered; (4) the
entry of an order requiring that the Conpl ainants' enpl oynment
records be cleared of all unfavorable references concerning the
activities that occurred on January 30, 1980; (5) the entry of an
order requiring the Respondent to cease and desist all harassnent
of the Conpl ai nants because said harassnment has a chilling effect
upon t he Conpl ai nants' contractual and legal right to refuse to
work where there are safety and heal th hazards; and (6) the
assessnent of an appropriate civil penalty
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for the Respondent's unlawful interference with the Conpl ai nants
exercise of rights protected by section 105(c) of the 1977 M ne
Act .

On July 18, 1980, the Respondent filed an answer which
states, in part, as follows:

1. Respondent denies that it committed any acts of
di scrimnation involving the conpl ai nants.

2. Respondent specifically denies that it committed
any acts of discrimnation concerning activities
protected under the provisions of 105(c)(1) of the Act.

3. Respondent denies that any "unfavorable references”
concerning this incident of January 30, 1980 are part
of the enpl oynment records of the |isted conpl ai nants.

4. Respondent further denies that any harassnent of
t he Conpl ai nants by Respondent regarding this incident
has ever occurred or is occurring.

5. Respondent states that an investigation of this
conpl ai nt has been made by a special investigator of
the M ne Safety and Heal th Adm nistrati on and upon a
review of the facts surrounding this incident, NMSHA
properly determned that a violation of Section 105(c)
had not occurred.

6. Respondent denies that all circunstances related to
this issue entitle the Conplainants to any of the
relief requested by Conpl ai nants.

Respondent, therefore, respectfully requests that al
requests for relief contained in Conplainant's [sic]
Application for Review be denied because they are

Wi thout nerit.

On August 18, 1980, a notice of hearing was issued
schedul ing the case for hearing on the nmerits on Septenber 15,
1980, in Washington, Pennsylvania. The hearing was held as
schedul ed with representatives of both parties present and
partici pating.

Various discussions were held on the record between counse
for the parties and the undersi gned concerning the preci se nunber
of Compl ai nants and their nanmes, the nunber of hours that each
Conpl ai nant was schedul ed to work on January 30, 1980, and the
preci se nunber of hours of back pay cl aimed by each Conpl ai nant.
The parties agreed to address these matters by the filing of an
appropriate stipulation. The stipulation was filed on Novenber
26, 1980. The requisite information is set forth in an attached
docunent styled "conplai nant status sunmary,” a copy of which is
attached to this decision as Appendix A
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Foll owi ng the presentation of the evidence, a schedul e was set
for the filing of posthearing briefs and proposed findings of
fact and conclusions of |law. However, difficulties experienced
by counsel necessitated a revision thereof. Briefs and proposed
findings of fact and conclusions of law were filed by the
Respondent and the Conpl ai nants on Novenber 3, 1980, and Novenber
13, 1980, respectively. The Respondent and the Conpl ai nants
filed reply briefs on Novenmber 26, 1980, and Decenber 1, 1980
respectively.

Il. Wtnesses and Exhibits
A. Wtnesses

The Conpl ai nants called as their w tnesses Lloyd Hutkay, a
m ne nechanic at the Sonerset No. 60 M ne, and president of Loca
Union No. 1197, District 5 United Mne Wrkers of Anerica; Gary
Bostich, a mmintenance repairman, or mechanic, at the Sonerset
No. 60 Mne, and a mine comitteeman for Local Union No. 1197,
Harry L. Nicklow special assistant to the safety director of the
United M ne Wrkers of America; and Mark Segedi, a continuous
m ner operator at the Somerset No. 60 Mne, and a safety
conm tteerman for Local Union No. 1197.

The Respondent called as its witnesses Paul Vancura, an
el ectrical engineer enployed by the Respondent; Neal Merrifield,
t he assistant nmine superintendent at the Somerset No. 60 M ne;
and Herbert Sutter, a maintenance mechanic enployed by the Qis
El evat or Conpany.

B. Exhibits

1. The parties introduced the following joint exhibits into
evi dence:

J-1is a copy of a BCOA-UMM Standard Health and Safety
Gievance Formfiled under Article Ill, Section (i) of
the National Bitum nous Coal Wage Agreenent of 1978.

J-2 is a copy of the National Bitum nous Coal Wage
Agr eenent of 1978.

J-3 is a copy of a BCOA-UMM Standard Gi evance Form
J-4 is a copy of Citation No. 626046, February 1, 1980,
30 CF.R [O75.1725(a), issued by Federal m ne

i nspector John N. Poyl e.

J-5is a copy of a February 6, 1980, determ nation
vacating J-4, issued by Federal mne inspector Al vin
Shade.

2. The Conplainants introduced the follow ng exhibits into
evi dence:

U1lis acopy of a letter dated February 11, 1980, from



M. Harry Nicklowto M. WIIliam Dupree, coal mne
i nspecti on supervi sor.
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U2 is acopy of a letter dated April 14, 1980, from M.
Donald W Huntley, District Manager, Coal Mne Safety and
Health District 2, to M. Harry Nicklow, in reply to U 1.

U3 is a copy of a nmenorandum dated March 3, 1980, for
M. Donald W Huntley, fromM. Joseph O Cook,
Admi ni strator for Coal Mne Safety and Health, setting
forth a | egal opinion concerning mandatory safety
standard 30 C.F.R [75.1725.

U4 is a drawi ng prepared by Mark Segedi during the
course of his testinony.

3. The Respondent did not introduce any exhibits into
evi dence.

. | ssues

1. \Whether any or all of the Conplainants refused to use
the Oxis automatic el evator at Respondent's Somerset No. 60 M ne
on January 30, 1980.

2. If any or all of the Conplainants refused to use the
Qis automatic el evator at Respondent's Sonerset No. 60 M ne on
January 30, 1980, then whether such refusal was activity
protected by section 105(c)(1) of the 1977 Mne Act.

3. If any or all of the Conplainants refused to use the
Qis automatic el evator at Respondent's Sonerset No. 60 M ne on
January 30, 1980, and such refusal was activity protected by
section 105(c) (1) of the 1977 M ne Act, then whether the
Respondent di scrim nated against or otherwise interfered with the
exerci se of the statutory rights of such Conplainants in
retaliation for engaging in such protected activity.

4. |If the Respondent discrimnated agai nst or otherw se
interfered with the exercise of the statutory rights of any or
all of the Conplainants in retaliation for engaging in activity
protected by section 105(c)(1) of the 1977 Mne Act, then what is
t he appropriate renedy.

V. Opinion and Fi ndings of Fact
A Stipulations

1. The parties entered into the follow ng stipulations on
Sept ember 15, 1980:

a. The Admi nistrative Law Judge has jurisdiction in

t he above-capti oned proceeding (Tr. 12-14).

b. Two witten grievances related to this section
105(c) conpl ai nt have been filed by appropriate United
M ne Workers of Anmerica representatives and are
currently pending resolution in the grievance procedure
(Tr. 13-14).
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c. The Somerset No. 60 M ne enpl oyed 606 enpl oyees as
of January 30, 1980, and produced 920,575 tons of clean
coal in 1979 (Tr. 13-14).

d. Bethlehem M nes Corporation produced 12,499, 402
clean tons of coal in 1979 (Tr. 13-14).

e. The Somerset No. 60 Mne had 158 enpl oyees
schedul ed to work the January 30, 1980, day shift (Tr.
13-14).

f. Mark Segedi properly filed the discrimnation
conplaint in the instant case on behalf of all affected
mners (Tr. 13-14).

2. On Novenber 26, 1980, the parties filed the foll ow ng
stipulations with respect to the Conpl ai nants whose nanes appear
on Exhibit A of the discrimnation conplaint filed on June 30,
1980:

a. The attached Conpl ai nant Status Sunmmary (FN. 1)
accurately reflects the regularly schedul ed hours and
starting tines of the conplainants on the day in
qguestion. (The regularly schedul ed starting tinmes of
i neligible conplai nants have not been incl uded.)

b. The attached Conpl ai nant Status Summary accurately
reflects the nunber of hours the conplai nants wor ked
and were paid for on the day in question

c. The attached Conpl ai nant Status Sunmary accurately
reflects the nunber of hours for which each of the
eligible conplainants is seeking pay.

d. Thirty-six of the conplainants are not considered
eligible for pay in this proceeding, for the reasons
listed on the attached Conpl ai nant Status Sunmary.
Certain of these ineligible conplainants who did not
work as schedul ed still received pay from other

sour ces, such as the Personal and Sick Leave and

Fl oati ng Vacation provisions of the collective
bar gai ni ng agreement. Qhers who did not work received
wor krmen' s conpensati on paynents.

e. The Judge should utilize the Conpl ai nant Status
Summary and the transcript as bases for determning the
nunber of hours, if any, for which an eligible
conplainant is entitled to be paid.

f. If it is determned that Respondent is liable for
any hours' pay to any conplainant |listed as an eligible
conpl ai nant in the Conpl ai nant Status Sumary,
Respondent wi Il determ ne the pernmanent job
classification held by the conpl ai nant on January 30,
1980. Respondent will then multiply the standard hourly
wage rate for that classification, as set forth in



Appendi x A-Part | of the collective bargaining
agreenent, by the nunber of hours to which the
conplainant is entitled, in order to determne the full
anount of pay due the conpl ai nant.
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B. Discussion

The activities giving rise to the instant claim of
di scrimnation occurred on January 30, 1980, at the Respondent's
Sonerset No. 60 Mne. The affected m ner-conplai nants were
enpl oyees at the m ne who were scheduled to work the day shift.
Their regularly scheduled starting tines ranged from7 a.m to
8:15 a.m The facts and surrounding circunstances are set forth
i n the paragraphs bel ow.

1. Activities Cccurring Prior to 7 a.m

M. Lloyd Hrutkay, a day shift mne nechanic and president
of Local Union No. 1197, District 5 United Mne Wrkers of
America, arrived at the Respondent's Sonerset No. 60 M ne at
approxi mately 5:40 a.m on January 30, 1980 (Tr. 16-18).
Thereafter, he was inforned by M. Thomas Huddock, the m dni ght
shift |anpman, that the Gtis automatic el evator had "gone down, "
or mal functioned, at approximately 3:20 a.m (Tr. 18, 51). This
elevator is used to transport the mners to the coal seam (Tr.
17-18). Although M. Huddock did not explain the nature of the
problem (Tr. 38), he did inform M. Hrutkay that the Qis
El evat or Company had been contacted but that the el evator
repai rman had not yet arrived (Tr. 18).

At approximately 6 a.m, M. Paul Vancura, an electrica
engi neer enpl oyed by the Respondent, received a tel ephone call at
his home from m ne managenent pertaining to an unrel ated problem
M. Vancura was infornmed that the rotary dunp equi prent | ocated
under ground had encountered problens, or gone down, several hours
earlier. M. Vancura was advised to go to the mne and
i nvestigate the problem (Tr. 134, 136-137).

M. Vancura arrived at the mne at approximately 6:40 a. m
At that tinme, mne managenent advised M. Vancura that he would
not be able to go underground because the el evator was not
functioning. Specifically, M. Vancura was inforned by m ne
managenent that they were having trouble with the outer doors at
the top level. M. Vancura was asked to determ ne the cause of
the problem (Tr. 136-137).

M. Vancura proceeded to the elevator and noted that the
outer doors were open approximately 8 to 10 inches, a condition
that would prevent the elevator fromperformng. Certain
i ndividuals were instructed to prevent people fromentering the
elevator. M. Vancura then proceeded to the el evator nmachinery
control roomlocated atop the el evator. There, he found M. Joe
Forte, the chief electrical foreman, and one of the WI son Shop
electricians. The three nen proceeded to performa rather
t hor ough exam nation of the elevator (Tr. 137-138, 141-143).

According to M. Vancura, the test results indicated that
the elevator was electrically sound (Tr. 138, 142-143). Foll ow ng
the test, he apprised M. Neal Merrifield, the assistant mne
superintendent, that the sole problemw th the el evator was a
sticky door switch on the outer doors at the top level (Tr. 139).



The switch, a sill trip switch, is activated when a mechani cal
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bar l[ocated inside the outer doors falls down to | ock the outer
doors in a closed position (Tr. 143-144). The switch functions
as a safety device by insuring that the outer doors are
conpletely closed before allowi ng the el evator car to descend,
and thus prevents individuals on the top level fromfalling down
the el evator shaft (Tr. 85, 145). However, once the doors close
and the nmechani cal bar | ocks the doors, the elevator wll
operate. Once the car |leaves the |Ianding, the inside doors wll
not open unl ess one bends or breaks something (Tr. 257-258). On
the day in question, the only problemwas getting the doors to
close. dosing the doors manually enabled the switch to operate
in a normal fashion (Tr. 145).

M. Vancura and M. Forte informed M. Merrifield that the
el evator was not in an unsafe condition (Tr. 156-157). Then, it
appears that M. Vancura proceeded to the change roomto prepare
to go underground. By the tine he returned to the elevator, M.
Forte and the WIson Shop electrician had al ready proceeded
underground by way of the elevator. At approximately 7:10 a.m,
M. Vancura boarded the elevator for the trip underground.
Several attenpts were made to close the outer doors manual ly
bef ore such doors would remain closed. Once they closed, the
el evator transported M. Vancura to the bottom of the shaft (Tr.
139, 146, 156-157).

2. Activities Cccurring Between 7 a.m and 9:40 a.m

Messrs. Hrutkay, Bostich, and Merrifield were intimately
involved in the activities occurring between 7 a.m and 9:40 a.m
The testi nony of each of these w tnesses reflects general
agreenment as to certain matters. There is sone disagreenent as
to certain details which is significant enough to warrant
sumari zing the testinony of each witness separately. The
findings of fact based on this testinony are set forth in Part
IV(B)(2)(d) of this decision.

The testinony of M. Herbert Sutter, the el evator nechanic
fromthe Qtis El evator Conpany who performed the January 30,
1980, elevator repairs, has not been sunmarized separately
because nobst of the matters addressed by M. Sutter are reflected
in, and in harnmony with, the testinony of M. Merrifield.
Fi ndi ngs of fact based on M. Sutter's testinony appear in Part
IV(B)(2)(d) of this decision.

a. M. Hutkay's Version

M. Hrutkay and his fell ow m ne mechani cs were schedul ed to
begin work at 7 aam M. Hrutkay apprised his coll eagues that
the el evator was down (Tr. 18, 20). M. Hutkay testified that
when he first observed the elevator, M. Jack Price, the outside
foreman, and M. Richard Matthews, a shop mechanic, were
attenpting to close the outer doors by banging themtogether (Tr.
23, 48). The inner doors were closing, but the outer doors were
springi ng open approximately 1 foot each tinme such outer doors
were forced together manually (Tr. 23). M. Hrutkay observed
them performthis operation approximately five or six tinmes, and



deduced that the sanme problem had existed at 3:20 a.m (Tr. 24,

37-38). To the best of M. Hrutkay's recollection, the el evator
operated on those occasi ons when the nmen succeeded in manual ly

closing the outer doors (Tr. 43).
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Then, according to M. Hrutkay, at approximately 7:15 a.m,
Merrifield approached and i nforned the nen that the el evator was
safe. According to M. Hrutkay, M. Mrrifield accorded the nen
three options at that tine: (1) either use the elevator to enter
the mne, or (2) use the slope to walk into the mne, or (3) go
hone (Tr. 18, 24, 39). M. Hrutkay and the other men pronptly
boarded the el evator and the inner doors closed (Tr. 24-25, 39).

M. Hrutkay testified that the m ne nechanics remai ned
aboard the elevator for approximately 15 minutes while the nen on
the outside attenpted to manually close the outer doors. He
testified that he heard the outer doors bang together
approximately five or six times. During this tine, the el evator
never began its descent to the bottomof the shaft. Finally, M.
Gary Bostich, a mine conmitteenan, expressed both a strong desire
to get off of the elevator and strong reservati ons about whet her
the el evator was safe to operate (Tr. 24-26, 39-41). The
statenment was nade | oud enough for all aboard the elevator to
hear. The men pronptly got off of the elevator (Tr. 26-27).

M. Hrutkay testified that he and M. Bostich then went to
see M. Charles A othlin, the m ne superintendent (Tr. 27, 47).
M. Hrutkay testified that he wanted to tell M. Mdothlin
certain things, but that M. MGothlin abruptly cut himoff,
stating: "Lloyd, | want you to understand one thing. You're not
going to run this mne." (Tr. 27-29). According to M. Hrutkay,
M. MAothlin accorded the mners the sane three options
mentioned by M. Merrifield, i.e., either use the elevator, or
wal k the slope or go hone (Tr. 31). He testified that M.
Bostich inquired as to whether the slope was safe, and that M.
Mcd othlin responded in the affirmative. He further testified
that M. Bostich raised the issue of ice on the slope, and that
M. Mdothlin responded by suggesting that the men carry sone
sand to deal with the problem (Tr. 27-28). At that point,
Messrs. Hrutkay and Bostich left the m ne superintendent's office
(Tr. 27-28).

M. Hrutkay testified that he then tal ked to Federal m ne
i nspector Guido Cantini. Inspector Cantini was at the Sonerset
No. 60 Mne at the time. M. Hutkay testified that he infornmed
the inspector that the el evator was not operating automatically,
and that he requested an inspection. Inspector Cantini gave a
nonconmittal reply and left the m ne wthout inspecting the
elevator (Tr. 32, Exh. U 2).

M. Hrutkay testified that follow ng his conversation with
I nspector Cantini, he returned to the el evator and observed M.
Sutter perform ng sone type of work on it (Tr. 33). However, it
appears that M. Hrutkay never spoke to M. Sutter (Tr. 49).

According to M. Hrutkay, at approximately 8:15 a.m, mne
managenent stated that the elevator was safe to operate. At the
m ners' request, M. Hutkay took a test ride to determ ne
whet her the el evator was safe. Everything functioned properly
and, upon returning to the surface, he pronounced the el evator
safe at approximately 8:15 a.m or 8:20 a.m M. Hrutkay

M.



testified that he did not know what M. Sutter did to repair the
el evator (Tr. 33-34, 45-46).
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Then, according to M. Hrutkay, he approached M. Merrifield and
rai sed the pay issue. The gist of M. Hrutkay's inquiry was
whet her the nmen's tinme, for purposes of pay, would commence at
their regularly scheduled starting tine, i.e., whether the nen
woul d be paid for the tinme period enconpassed by the safety
dispute. M. Merrifield replied that the men would be paid
"portal -to-portal™ (Tr. 35). The term"portal-to-portal" refers
to Article IV, Section b, Paragraph 1, of the National Bitun nous
Coal Wage Agreenent of 1978, which provides, in part, that for
"all inside Enpl oyees a work day of eight (8) hours from
portal -to-portal * * * is established * * *" (Tr. 46, Exh.
J-2). The nessage conveyed was that the nmen's starting tine, for
pay purposes, woul d commence when they boarded the elevator to go
under ground, and that the nen would not be paid for the tine
peri od enconpassed by the safety dispute (Tr. 35-36).

According to M. Hrutkay, an uproar ensued when the nen
| earned of M. Merrifield s determination. M. Bostich, acting
on instructions from M. Hrutkay, persuaded the nen to go to work
and to file a grievance over the pay issue. According to M.
Hr ut kay, the union persuaded the nen to enter the mne at
approximately 9:40 a.m (Tr. 35-36). M. Hutkay testified that
the pay issue was the only issue that prevented the nmen from
entering the mne after he pronounced the el evator safe at
approximately 8:15 a.m (Tr. 46). M. Hrutkay did not recall any
further neetings with mne nanagenent ained at resolving the
di spute (Tr. 36).

b. M. Bostich's Version

M. Bostich's version of what occurred that day is generally
in accord with M. Hrutkay's version. The two versions differ as
to certain details. M. Bostich's version is set forth as
fol | ows:

M. Bostich testified that he arrived at the elevator at
approximately 7 a.m on January 30, 1980. The elevator's outer
doors were not closing conpletely in that they remained
approximately 8 to 12 inches apart. For approximtely 10 or 15
m nutes, the outside foreman and a nmechanic attenpted to nmanual |y
cl ose the outer doors. Then, the assistant supervisor arrived
and tinkered with it for awhile in an attenpt to cl ose the doors.
According to M. Bostich, M. Sutter arrived at approximately
7:30 a.m (Tr. 55-57).

M. Bostich testified that before M. Sutter's arrival, mne
managenent told the assenbled m ne nmechanics to board the
el evator. It appears from M. Bostich's testinony that the nine
nmechani cs obj ected, stating that the doors were not closing (Tr.
57). At sone point in the exchange, M. Merrifield accorded the
men three options, i.e., either ride the elevator, or walk the
sl ope or go hone (Tr. 63).

According to M. Bostich, he and the other m ne mechanics
boarded the el evator after M. Sutter's arrival. M. Bostich
testified that this occurred between 7:25 a.m and 7:45 a.m



Once the nen boarded, the inner doors closed. They could not see
what happened to the outer doors. The elevator did not nove, and
the men heard those on the outside bang the outer doors together at
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| east six tines. The nmen renmained aboard the el evator for
approximately 3 or 4 minutes, at which point M. Bostich
expressed a rather strong desire to get off of the elevator,
stating that he did not believe that the el evator was safe. The
m ne nechani cs thereupon got off of the elevator (Tr. 58-59).

In response to a question fromM. Mrrifield, M. Bostich
expressed the opinion that the el evator was unsafe, and indicated
that he would not ride the elevator while it was in such
condition. At that point, work resuned on the elevator (Tr. 59).

M. Bostich testified that after getting off of the
el evator, he and M. Hutkay went to M. Mdothlin and expressed
their concerns about the elevator. He further testified that
they informed M. MG othlin that they did not want to ride the
elevator until it was fixed properly. According to M. Bostich,
M. MAothlin started to get "a little bit smart-nmouthed.” M.
Bostich testified that M. MG othlin told themthat if they were
not going to ride the elevator, then to either wal k the slope or
go home. At that point, M. Bostich inquired as to the condition
of the slope, and specifically asked whether it was safe to use.
M. Bostich's testinony characterizes M. Mdothlin's response
to the question as angry and sonmewhat what sarcastic. According
to M. Bostich, M. Mdothlin suggested, through the use of
vul gar | anguage, that he take a bag of sand with him At that
point, the neeting adjourned (Tr. 63-64). At approximtely 10
a.m, M. Bostich checked the m ne exam ner's book and found
entries recording ice on the slope and a broken handrail (Tr.
65- 67) .

Thereafter, at approximately 8:10 a.m, m ne nanagenent
apprised the men that the el evator problem had been corrected.
M. Hrutkay conpleted his test ride at approximately 8:20 a. m
and pronounced the elevator safe to ride. Then, either M.
Di ckson or M. Error stood on a bench and addressed the nen,
stating they were going to performnostly "dead work" underground
because the rotary dunp had gone down on the mdnight shift. It
appears fromthe tenor of M. Bostich's testinmony that the
speaker ended his presentation on a handcl appi ng hi gh note by
stating: "How about let's go down and do our work." According to
M. Bostich, the consensus anpngst the mners was to go to work
because the el evator was safe to ride (Tr. 67-69).

The next thing M. Bostich heard was M. Merrifield's
statenment that the nen would not be paid for the time they had
al ready spent at the mne, that their tinme wuld start when they
boarded the el evator to go underground. The m ners were angered
by the decision, and Messrs. Bostich and Hrutkay returned to M.
McAdothlin's office to discuss the matter. They apprised M.
Mcd othlin of M. Merrifield s decision, and notified himof a
provision in the collective bargaini ng agreenent whi ch they
interpreted as entitling the men to reporting pay for the tine
al ready spent at the mine. M. MGAothlin affirned M.
Merrifield s determ nation, and stated that the decision was
final (Tr. 69-70). According to M. Bostich, the issue as to ice
on the slope was not discussed during this neeting (Tr. 92).



Messrs. Hrutkay and Bostich left the office, and it was deci ded
that M. Bostich would apprise the nen of the decision regarding

pay.
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The m ners greeted the news with a chorus of boos and hisses.
M. Bostich informed the nen that the collective bargaining
agreement required themto work under protest and to file a
grievance over the pay issue. M. Bostich testified that it
required "sone time" to explain things to the nen. Finally, the
men boarded the el evator at approximately 9:40 a.m to enter the
mne (Tr. 70).

c. M. Mrrifield s Version
M. Mrrifield s version of the events is set forth as fol |l ows:

M. Merrifield testified that shortly after 7 a.m, he
observed that the m ne nechanics were still on the surface. He
inquired of themas to why they had not gone to work. He
testified that in response to the question, the m ne nechanics
stated that there was a problemw th the elevator, that they felt
it was unsafe, and that they were not going to use the el evator
(Tr. 157). M. Merrifield further testified that he thereupon
informed the m ne nmechanics that Messrs. Vancura and Forte had
i nspected the el evator and had concluded that a problemwith a
relay switch was preventing the outer doors from naking contact;
that the outer doors were a safety feature; that the el evator
woul d not operate unless the outer doors made contact; that it
was necessary to close the outer doors manually in order to nake
the el evator operate; and that once the outer doors were closed,
the el evator would operate normally (Tr. 157-158, 210). It is
significant to note, however, that notw thstanding this
statenment, m ne managenent was not entirely certain at that point
intinm as to the precise nature or extent of the problem M.
Merrifield testified at a later point in his testinony that
al t hough a determination had been nmade that the switch was the
cause of the problem m ne managenent did not really know what
the problemwas (Tr. 171-172).

Foll owi ng the explanation, M. Mrrifield requested the mne
mechanics to go to work but they refused (Tr. 158).

Approximately 15 minutes later, the mne dispatcher and the
sl ope notorman presented thensel ves at the el evator, and M.
Merrifield requested themto go to work. Both nmen conplied by
boarding the elevator. The doors were closed nmanual ly and the
el evator transported the two nmen underground (Tr. 158).

Thereafter, the notormen scheduled to begin work at 7:45
a.m refused to enter the elevator. M. Mrrifield testified
that he explained the situation to them that he requested them
to go to work, and that they refused. Subsequent thereto, he
addressed the nen who were scheduled to begin work at 8 a. m,
expl ai ned the problemto them and requested themto go to work
(Tr. 159).

M. Merrifield testified that M. Sutter arrived at
approximately 7:30 a.m or 7:45 a.m M. Mrrifield explai ned
the problemto M. Sutter, and requested that he exam ne the
el evator, diagnose the difficulty, and determ ne whether the



el evator was safe to operate (Tr. 159).
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According to M. Merrifield, sonme of the mne mechanics entered
the elevator at approximately 7:45 a.m Two unsuccessful attenpts
were made to cl ose the doors manual ly. Then, the nen got off of
the elevator and clainmed that it was unsafe to operate. They
refused to ride it (Tr. 161).

VWhen M. Sutter conpleted his inspection, he informed M.
Merrifield that the problemwas in the sill trip switch and that
the el evator was safe to use. However, M. Sutter was unsure as
to how much tine would be required to determ ne precisely what
was wong with the switch. M. Mrrifield inquired as to whether
he could use the elevator to transport the men underground and
then turn the el evator over to himfor repairs. M. Sutter
responded in the affirmative (Tr. 159-160).

Then, at approximately 8:15 a.m, M. Merrifield addressed
the mners, telling themthat Messrs. Vancura, Forte and Sutter
had i nspected the el evator, that the problemwas in the sill trip
switch, and that the three nmen had determined that the el evator
was safe to operate. The nen still refused to ride the el evator
M. Merrifield thereupon instructed the nmen that only underground
wor k was avail abl e, and accorded themthree options, i.e., either
ride the elevator, or walk the slope or go home. Then, M. MKke
Error, the mne foreman, addressed the nen, telling themthat the
el evator was safe to ride, and that the rotary dunp was down. He
requested the nmen to go to work, and the m ners began to nove
toward the elevator. As sonme of the miners started to enter the
el evator, soneone asked M. Merrifield about pay. M. Mrrifield
responded that in accordance with both the collective bargaining
agreenment and conpany policy, the men woul d be paid
"portal -to-portal."”™ The m ners thereupon deci ded agai nst
entering the el evator, and began arguing and tal ki ng anpongst
t hensel ves (Tr. 160-162).

M. Merrifield testified that at that point he reached the
conclusion that the mners were refusing to work, because none of
them were going to enter the el evator, and because none of them
wanted to wal k the slope. He thereupon took the el evator out of
service and turned it over to M. Sutter for repairs (Tr. 162).

M. Merrifield testified that he proceeded to M.
Mcd othlin's office, and explained the matter to him Shortly
thereafter, Messrs. Hrutkay and Bostich entered the office
acconpani ed by other nmenbers of the local union. They asked M.
Mcd ot hlin whet her he was going to pay themfromthe time their
shift started. M. Mdothlin apprised them of conpany policy
and affirned M. Merrifield s determ nation. Later, during the
same neeting, the issue was raised as to whether the sl ope was
safe. Messrs. Merrifield and McA othlin responded that the area
had been exam ned during the preshift exam nation and that no
unsafe conditions had been reported. Based on that report, the
men were told that the slope was safe to enter. M. Merrifield
testified that the subject of possible ice on the sl ope was
rai sed, that the fireboss book indicated that the slope was safe,
and that it was suggested that the nen take sand with them (Tr.
163-164).



The enpl oyees used the elevator to enter the mne at
approximately 9:40 a.m (Tr. 164).
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d. Findings Based on the Three Versions

Messrs. Hrutkay and Bostich and their fell ow m ne mechanics
arrived at the elevator at approximately 7 a.m on January 30,
1980. They observed M. Jack Price, the outside foreman, and M.
Ri chard Matthews, a shop nechanic, attenpting to manually cl ose
the outer doors by banging themtogether. Wth each attenpt, the
doors woul d spring open approximately 8 to 12 inches. There was
no problemwth the inside doors. M. Hrutkay appears to have
inferred that this was the same problemthat had existed at 3:20
a.m Additionally, M. Hutkay knew that the el evator repairmn
had not yet arrived to correct the problem

M. Merrifield, after observing that the m ne nechanics had
not gone under ground, approached them and inquired as to why they
were still on the surface. The mine nechanics stated that there
was a problemwth the elevator, that they felt it was unsafe,
and that they were not going to use the elevator. M. Mrrifield
t her eupon expl ai ned that Messrs. Vancura and Forte had i nspected
the el evator and had concluded that a problemwith a relay switch
was preventing the outer doors from nmaking contact; that the
outer doors were a safety feature; that the el evator woul d not
operate unless the outer doors made contact; that it was
necessary to close the outer doors manually; and that once the
outer doors were closed, the elevator would operate normally. He
t her eupon requested the nen to board the el evator and go to work.
However, it is significant to note that at that point in tine
m ne managenment was not entirely certain as to the precise nature
and extent of the problem M. Merrifield accorded the m ne
mechani cs three options, i.e., either ride the elevator, or walk
the slope or go hone. The m ne nechanics boarded the el evator
and the inside doors closed. They heard the nmen on the outside
make several attenpts to close the outer doors by bangi ng such
doors together. After approximately 3 or 4 mnutes, M. Bostich
expressed a rather strong desire to get off of the el evator
stating that he did not believe the el evator was safe. The
statenment was nade | oud enough for all aboard the elevator to
hear. The nen got off of the elevator. Then, in response to a
question, M. Bostich told M. Merrifield that, in his opinion
the el evator was unsafe, and stated that he would not ride the
el evator while it was in such condition

Messrs. Hrutkay and Bostich thereupon proceeded to M.
Mcd othlin's office and explained the problem M. Mdothlin
took the sane approach as M. Merrifield and told themto either
use the elevator, or walk the slope or go hone. M. Bostich
t hereupon asked M. Mcd othlin whether the slope was safe to use
and specifically raised the issue of ice on the slope. M.
Mcd ot hlin, through the use of a rather explicit vulgarity,
advised M. Bostich to carry a bag of sand. The entries in the
m ne exam ner's book recorded the presence of ice on the slope
and a broken handrail. Messrs. Hrutkay and Bostich thereupon
left M. Mcdothlin's office.

Then, M. Hrutkay approached I nspector Cantini, advised him
that the el evator was not operating, and requested an inspection



I nspector Cantini gave a rather nonconmittal reply, and left the
property without inspecting the el evator.
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At various tines between approximately 7:30 a.m and 8 a.m,
M. Merrifield addressed ot her groups of miners as they reported to
the elevator to begin work. It appears that M. Merrifield
inforned all of these groups of the determ nation nmade by Messrs.
Forte and Vancura. Al refused to board the el evator, except the
m ne di spatcher and the sl ope notorman.

At sone point in time between 7:15 (Tr. 261) and 7:30 a.m,
M. Sutter arrived at the mine to attend to the el evator problem
M. Merrifield explained the problemand the findings of Messrs.
Forte and Vancura, and requested an exam nation of the el evator,
a di agnosis of the problem and a determ nation as to whether the
el evator was safe to operate. Upon conpleting the exan nation,
M. Sutter informed M. Merrifield that the problemwas in the
sill trip switch and that it would be safe to use the el evator.
However, M. Sutter was uncertain as to the anmount of time that
woul d be required to determ ne precisely what was wong with the
switch. M. Merrifield inquired as to whether he could use the
el evator to transport the men underground and then turn the
el evator over to himfor repairs. M. Sutter responded in the
affirmative. It should be noted that the elevator was an
i nportant part of the escapeway systemfor the three sections on
the left side of the mine (Tr. 220-224).

At approximately 8:10 or 8:15, m ne nmanagenent apprised the
m ners that the elevator was safe to operate. M. Hrutkay,
acting pursuant to the request of the mners, took a test ride to
det erm ne whether the el evator was safe. Everything functioned
properly during the test ride, and, upon returning to the
surface, M. Hrutkay pronounced the elevator safe. At
approximately 8:15 a.m, the mners headed toward the el evator
for the trip underground. At that point, M. Hutkay raised the
pay issue with M. Merrifield. M. Merrifield stated that the nen
woul d not be paid for the time they had al ready spent at the
m ne. The mners were angered by the decision and all novenent
in the direction of the elevator ceased. M. Merrifield reached
the conclusion that the mners were refusing to work and t hat
they were not going to use the elevator. Accordingly, he renoved
it fromservice and turned it over to M. Sutter for repairs.

M. Merrifield went to the mne superintendent's office and
expl ained the matter to M. Mcdothlin. Shortly thereafter,
Messrs. Hrutkay and Bostich, acconpani ed by other menbers of the
[ ocal union, entered M. Mcdothlin's office to discuss the
matter with him They told M. MAothlin about M. Merrifield's
decision, and notified himof a provision in the collective
bar gai ni ng agreenment which they interpreted as entitling the nmen
to reporting pay for the tine already spent at the mine. M.
Mcd othlin then apprised the men of conpany policy, affirned M.
Merrifield s determi nation, and stated that the decision was
final. It is possible, although unlikely, that the issue of ice
on the slope was raised again during this neeting.

After Messrs. Hrutkay and Bostich left the superintendent's
of fice, they decided that M. Bostich would informthe m ners of
t he deci sion regarding pay.
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The m ners greeted the news with a chorus of boos and hisses.
The m ners were told that the provisions of the collective
bar gai ni ng agreement required themto work under protest and to
file a grievance over the pay issue. It required "sone tine" to
explain things to the nen. Finally, the nen boarded the el evator
at approximately 9:40 a.m to enter the mne. The el evator
repairs had been conpleted at approximately 8:45 a.m (Tr.
262-263). (FN. 2)

The pay issue was the sole issue that prevented the nmen from
entering the mne at 8:15 a.m

3. Safety Concerns

M. Hrutkay was a mne nechanic with 12 years of experience
in repairing the electrical conmponents of nechani cal equi prent,
such as |l ocomotives (Tr. 16, 50-51). It appears that he had no
experience as relates to performng repair work on the el evator
(Tr. 29).

M. Hrutkay was concerned that banging the doors together
manual |y woul d have an adverse effect on the automatic swtches.
H s experience gained from
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working with other types of equiprment indicated that the banging
coul d knock the arc chutes, wires and coils off the contactors.
He was al so concerned about the possibility of the el evator
descendi ng uncontrolled to the bottomof the shaft (Tr. 30-31).
However, it is significant to note that M. Hrutkay did not
express any of these concerns to Inspector Cantini when naking
the inspection request (Tr. 44-45, A47-48).

M. Bostich's duties as a mne nechanic required himto
perform mechani cal work on electrical equipnment. At |east sone
of this equi pmrent was designed to operate automatically, as
opposed to manually. M. Bostich had been trained to renove
automatic equi pnent fromservice when it failed to operate
properly. Wen an electrical conponent mal functions, it can
prevent equi pnent designed to operate automatically from
operating automatically. Wen the conponents burn out, the
equi prent is ordinarily "down" (Tr. 60-62).

M. Bostich was not concerned about an uncontrolled descent.
Rat her, he feared that the malfunction in the circuitry m ght
cause the elevator to beconme stuck in the shaft and trap those
aboard it (Tr. 60, 87). Additionally, he feared the possibility
of a fire generated by an electrical arc (Tr. 100-101).

In the past, nmanual operation of the el evator had been

acconpl i shed through a procedure different than the one used on
the nmorning of January 30, 1980. On January 30, 1980, the inner
doors were closed first and then the outer doors were closed.
The procedure used in the past was exactly the opposite. 1In the
past, the el evator operator closed the outer doors manually from
i nside the elevator and then closed the inner doors (Tr. 99-100).
M. Sutter, a trained el evator nechanic, used a simlar technique
on January 30, 1980 (Tr. 256).

4. Condition of the Slope

A joint union/conpany inspection party exam ned the sl ope
after 9:40 a.m M. Mirk Segedi, a continuous m ner operator and
a menber of the mine safety conmttee, and Messrs. Bostich and
Merrifield were menbers of the inspection party (Tr. 71, 124,
164- 166) .

The sl ope was angled at 17 degrees, and was approxi mately
1,200 to 1,500 feet in length (Tr. 74, 91, 166). A conveyor
belt, hoist equiprment and a staircase were located in the slope.

The conveyor belt was |ocated on the | efthand side of the
sl ope and was used to transport coal out of the mne (Tr. 72).
The hoi st was |ocated on the righthand side of the slope and was
used to transport supplies into the mne. An engine-powered,
surface-nmounted cabl e hoi st caused the hoist cars to ascend or
descend through the slope on a railroad track (Tr. 72, 75-76).

The concrete staircase was | ocated between the conveyor belt
and the hoist equipnment. The steps were approximtely 14 to 15
i nches wide and had 6- to 8-inch risers (Tr. 73, 232). Stee



girders, or "I" beans, were |ocated
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to the right of the staircase. The girders were spaced
approximately 3 to 5 feet apart and were nunbered for
identification. A handrail was |ocated on the righthand side of
the steps. The handrail was bolted to the girders (Tr. 72,
74-76, 91).

The inspection party encountered a patch of ice on the steps
whi ch extended from approxi mately 141 girder to 152 girder. This
| ocation was at the approximate mdpoint of the slope. The patch
of ice was approximately 15 feet in Ilength. The thickness of the
ice varied fromapproximately 1 inch to approxi mately 4 inches.
The handrail was broken at that |ocation and, accordingly, it was
necessary to negotiate the patch of ice wi thout the assistance of
a handrail. It required a substantial degree of caution to
successfully negotiate the patch of ice (Tr. 78-79, 91, 102-103,
125-127, 164-165, 233).

The conbi nati on of ice and a broken handrail indicates that
the danger of falling was great. The slope did not afford a safe
means of access to the mine for a large contingent of nen. |If
one man had fallen on the ice, he could have caused sone or al
of the men in front of himto fall in dom no sequence

5. Governing Legal Standard and Application of the Lawto the
Fact s

The question presented in this case is whether the
Conpl ai nants were deprived of earnings in retaliation for
engaging in activity protected by section 105(c)(1) of the 1977
M ne Act. The protected activity alleged is a refusal to work
under unsafe or unheal thful conditions.

Section 105(c)(1) of the 1977 Mne Act provides that:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical evaluations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on



behal f of hinself or others of any statutory right
af forded by this Act.
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In Secretary of Labor ex rel. David Pasula v. Consolidation Coa
Conpany, 2 FMBHRC 2786, 2 BNA MSHC 1001, 1980 CCH OSHD par.
24,878 (1980), the Federal Mne Safety and Health Revi ew
Conmi ssi on (Commi ssion) held that section 105(c)(1) of the 1977
M ne Act accords a miner the right to refuse to work under
condi tions which he believes, in good faith, to be unsafe or
unheal thful. The Conm ssion's Pasul a deci si on has not
"definitely set all the contours of the right to refuse to work."
2 FMBHRC at 2793. However, it appears that sone objective
evi dence supporting a conclusion that a threat to health or
safety existed is necessary before it can be determ ned that the
m ner has proved a condition believed, in good faith, to be
unsafe or unhealthful, and thus be able to rely upon such reason
as a foundation for the refusal to work. 2 FMSHRC at 2793-2794.

As relates to the burden of proof, the Comni ssion held in
Pasul a that:

[ T] he conpl ai nant has established a prinma facie case of
a violation of section 105(c)(1) if a preponderance of
t he evidence proves (1) that he engaged in a protected
activity, and (2) that the adverse action was notivated
in any part by the protected activity. On these issues,
t he conpl ai nant nust bear the ultimte burden of
persuasi on. The enployer may affirmatively defend,
however, by proving by a preponderance of all the

evi dence that, although part of his notive was

unl awful , (1) he was also notivated by the mner's
unprotected activities, and (2) that he woul d have

t aken adverse action against the mner in any event for
the unprotected activities alone. On these issues, the
enpl oyer nust bear the ultimte burden of persuasion

It is not sufficient for the enployer to show that the
m ner deserved to have been fired for engaging in the
unprotected activity; if the unprotected conduct did
not originally concern the enployer enough to have
resulted in the sanme adverse action, we wll not
consider it. The enployer nmust show that he did in
fact consider the enployee deserving of discipline for
engaging in the unprotected activity alone and that he
woul d have disciplined himin any event. [Enphasis in
original .]

2 FMBHRC at 2799-2800.

At the outset, one critical point should be noted. The
testimony of Messrs. Sutter and Vancura proves that the el evator
was safe to operate. Neither the defect existing on January 30,
1980, nor closing the outside doors manually constituted an
unsafe condition. However, the fact that the el evator was
actually safe to use does not nean that the m ners engaged in
unprotected activity when they refused to use it. The right to
refuse to work accorded by section 105(c)(1) of the 1977 M ne Act
is not geared to whether the condition is in fact unsafe, but to
whet her the miner believes, in good faith, that the condition is
unsaf e.
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A preponderance of the evidence establishes that the Conplai nants
who were scheduled to begin work at 7 a.m, 7:45 a.m and 8 a.m,
engaged in protected activity on the norning of January 30, 1980,
but that such protected activity ceased at approximately 8:15
a.m Various arguments have been raised as to the exi stence of
the slope as an alternate nmeans of access to the mine. These
argunents are rejected because the slope did not afford safe
access to the mne for a |arge body of men.

The discrimnation conplaint will be dismssed as relates to
t hose Conpl ai nants whose regul arly schedul ed starting ti ne was
8:15 a.m because the record fails to show that such Conpl ai nants
engaged in activity on January 30, 1980, protected by section
105(c) (1) of the 1977 Mne Act. Therefore, the discussion set
forth in the follow ng paragraphs will be confined to those
Conpl ai nants whose regul arly schedul ed starting tinmes were 7
a.m, 7:45 a.m and 8 a.m

As relates to the time period between 7 a.m and 8:15 a. m,
the record discloses that the Conpl ai nants schedul ed to begin
work between 7 a.m and 8 a.m refused to use the elevator for
safety reasons. This activity was protected activity within the
meani ng of section 105(c) (1) because sone objective evidence
exi sted to support a good faith belief on their part that the
el evator was unsafe. The objective evidence consisted of: (1)
the failure of the elevator's outer doors to function normally;
(2) the violent manner in which conpany personnel were attenpting
to manual ly cl ose the outer doors; (3) the repeated, violent
efforts needed to successfully close the outer doors manual ly;
and (4) the Respondent's unexpl ai ned departure fromthe nethod
used in the past when it had been necessary to close the outer
doors manual | y.

The Respondent concedes that protected activity occurred in
the formof Messrs. Hutkay and Bostich notifying M. Merrifield
of their concern about the elevator. However, Respondent appears
to argue that the subsequent refusal to work was not protected
activity because m ne managenent had di scovered and investigated
the problemprior to 7 a.m and, as a result, had determ ned that
the el evator was safe. According to Respondent, M. Merrifield
gave a reasonabl e response to Messrs. Hrutkay's and Bostich's
protected activity by relaying to themthe results of M.
Vancura's investigation. According to the Respondent, the
activities occurring subsequent thereto were unprotected
(Respondent's Posthearing Brief, pp. 10-12; Respondent's Reply
Brief, pp. 6-7).

| disagree with the Respondent's position because, in
effect, it penalizes the mners for refusing to accept
managenent's eval uati on of the safety hazard. A mner is not
required to accept his supervisor's evaluation of the danger
Phillips v. Interior Board of Mne COperations Appeals, 500 F.2d
772 (D.C. Cr. 1974). In fact, the record reveals that the
so-cal | ed "reasonabl e response” from m ne managenent was anyt hi ng
but reasonable. M. Merrifield was attenpting to persuade the
mners to use the el evator and attenpting to persuade themthat



it was safe to do so at a point in tinme
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when, by his own adm ssion, mne managenent did not know the
preci se nature and extent of the problem The mners acted
prudently by not substituting M. Merrifield s judgment for their
own j udgenent.

The Respondent argues, in the alternative, that if protected
activity did not cease when M. Merrifield explained the results
of M. Vancura's investigation to Messrs. Hrutkay and Bostich
then it definitely ceased when M. Hrutkay apprised | nspector
Cantini of the problem and Inspector Cantini took no action. (FN. 3)
According to the Respondent, Inspector Cantini's failure to
i nvestigate the conplaint constituted, in effect, his
determ nation that the elevator's condition neither violated a
mandat ory safety standard nor constituted an inm nent danger
Therefore, according to the Respondent, there was no need for the
statutory protection regarding M. Hrutkay's conplaint to
conti nue (Respondent's Posthearing Brief, pp. 11-12; Respondent's
Reply Brief, p. 7).

The Respondent's interpretation of the |egal consequences of
the inspector's inaction falls squarely within the real mof the
[ udi crous. Accordingly, the Respondent's interpretation is

rej ected.
Addi tional ly, the Respondent contends that the mners
safety concerns were unreasonable. |In support of its position

t he Respondent points to the fact that the slope notorman and the
di spatcher used the el evator despite the door problem and to the
fact that all of the mners were ready to use the el evator at
8:15 a.m in spite of the fact that no repairs had yet been nade
(Respondent's Posthearing Brief, p. 12). However, these

consi derations do not establish that the mners' belief was
unreasonabl e as relates to whether the elevator was safe. The
fact that the di spatcher and the sl ope notorman used the el evator
to enter the mne standing alone, raises an anbiguity. Although
it could be interpreted as tending to support the Respondent's
position, it could also be interpreted as either poor judgnment or as
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a decision to sinply remain silent in order to avoid a
confrontation with managenent. Simlarly, the fact that the
mners were willing to use the elevator at 8:15 a.m is not

di spositive. It had been pronounced safe by M. Hrutkay after his
test ride and it appears that the miners thought it had been
repaired.

As relates to the second el ement of the Conplainants' prima
facie case, the evidence clearly shows that the determi nation to
deny pay for the time period prior to 8:15 a.m was notivated by
t he Conpl ai nants' protected activity. M ne managenent clearly
knew, as denonstrated by M. Merrifield s testinmony, that the
m ners had refused to use the elevator for safety reasons. The
decision with respect to pay was notivated by the safety dispute,
and, to an extent, was apparently intended to penalize the niners
for refusing to accept managenent's apprai sal of the danger
Under the circunstances, it is immterial that the Respondent
elected to justify its actions by reliance on the
"portal -to-portal" pay provisions of the collective bargaining
agreenment and on conpany policy.

In view of the foregoing, Pasula requires the mne operator
to affirmatively defend by showi ng that he was notivated by the
m ners' unprotected activities, and that he woul d have taken
adverse action against the mners in any event for the
unprotected activities alone. The Respondent has not shown that
unprotected activities were involved in its decision to deny pay.
In fact, no unprotected activities occurred between 7 a.m and
8:15 a.m The decision to deny pay was notivated solely by
protected activity.

The activities occurring after 8:15 a.m were not protected
by section 105(c)(1) of the 1977 Mne Act. The refusal to work
under conditions believed, in good faith, to be unsafe ended at
8:15 a.m when M. Hrutkay pronounced the elevator safe and the
men began to nove toward the elevator with the intent to use it.
VWhen the pay issue was raised, all novenent toward the el evator
ceased. Even M. Hrutkay testified that the pay issue was the
only thing that prevented the nen fromentering the mne at 8:15
a.m

The Conpl ai nants who were scheduled to begin work at 7 a.m
7:45 a.m and 8 a.m, however, seek a renmedy for the tinme period
between 8:15 a.m and 9:40 a.m by clainmng that such tinme was
lost as result of the Respondent's retaliatory or discrimnatory
action. The Conpl ai nants contend that the delay was caused by the
Respondent' s pay announcenent and that such delay coul d have been
avoided if the Respondent had used reasonable restraint.
Addi tionally, the Conplainants contend that the el evator was out
of service until 9:40 a.m (Conplainant's Posthearing Brief, p
14; Conpl ainants' Reply Brief, pp. 8-9).

| disagree with the contention that such considerations
entitle the Conplainants to a renedy covering the time period
from8:15 a.m to 9:40 a.m Section 105(c)(1) authorizes a
refusal to work under conditions believed, in good faith, to be



unsafe or unhealthful. 1t does not authorize a refusal to work
over a pay dispute. Therefore, according the Conplainants a
renedy for
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the tine period enconpassed by the pay dispute would do viol ence
to the provision set forth in the statute for securing redress
for violations of section 105(c)(1). Such self-help renedies are
not enconpassed by the statute. If a miner suffers

di scrimnation, then section 105(c) accords hima renmedy and a

| awf ul neans to secure it

Furthernore, one additional consideration is noteworthy.
The work stoppage over the pay issue occurred i mediately
follow ng the refusal to work under conditions believed, in good
faith, to be unsafe. The timng of these two events is
attributable entirely to chance. The pay dispute would not have
arisen at 8:15 a.m had M. Hrutkay not posed, and M. Merrifield
not answered, the question concerning pay at that precise point
in time. Under other circunstances, the mners mght not have
| earned of the conpany's decision until they received their pay
checks several days later. Their rights should be the sane in
both instances. Section 105(c)(1) would not authorize a work
stoppage in the latter case, and therefore should not be
construed to authorize it in the former.

In view of the foregoing, | conclude that the Conpl ai nants
scheduled to begin work at 7 a.m, 7:45 a.m and 8 a.m engaged
in activity protected by section 105(c) (1) between their
regul arly schedul ed starting tines and 8:15 a.m on January 30,
1980. | further conclude that the Respondent discrim nated
agai nst such Conpl ainants in violation of section 105(c)(1) by
denying them pay for the time period between their regularly
schedul ed starting times and 8:15 a.m (FN. 4)

V. Concl usions of Law

1. The Adm nistrative Law Judge has jurisdiction over the
subject matter of, and the parties to, this proceedi ng.

2. Bethlehem M nes Corporation and its Somerset No. 60 M ne
have been subject to the provisions of the 1977 Mne Act at al
times relevant to this proceeding.
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3. The Mne Safety and Health Adm nistration conducted an
i nvestigation of the dispute which is the subject matter of this
case and concluded that a violation of section 105(c) of the 1977
M ne Act had not occurred.

4. Mark Segedi properly filed the discrimnation conpl aint
inthis case with the Federal Mne Safety and Health Revi ew
Conmi ssion on behal f of all affected mners.

5. The Conpl ai nants scheduled to begin work at 7 a.m, 7:45
a.m and 8 a.m engaged in activity protected by section
105(c) (1) of the 1977 Mne Act on January 30, 1980, conmencing at
their regularly scheduled starting tines and ending at 8:15 a.m

6. The Conpl ai nants scheduled to begin work at 7 a.m, 7:45
a.m and 8 a.m engaged in activity unprotected by section
105(c) (1) of the 1977 Mne Act on January 30, 1980, from 8:15
a.m to 9:40 a.m

7. The Respondent discrimnated agai nst the Conpl ai nants
scheduled to begin work at 7 a.m, 7:45 a.m and 8 a.m by
denying them pay fromtheir regularly scheduled starting tines to
8:15 a.m

8. The Conpl ai nants schedul ed to begin work at 8:15 a.m
did not engage in activity protected by section 105(c) (1) of the
1977 M ne Act on January 30, 1980.

9. Al of the conclusions of |law set forth in Part 1V,
supra, are reaffirmed and incorporated herein.

VI. Proposed Findings of Fact and Concl usi ons of Law

The parties filed the posthearing subm ssions identified in
Part 1, supra. Such subm ssions, insofar as they can be
consi dered to have contai ned proposed findi ngs and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the ground that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

ORDER

A. IT 1S ORDERED that the above-captioned proceedi ng be
and hereby is, DI SM SSED as to those Conpl ai nants who were
schedul ed to begin work at 8:15 a.m on January 30, 1980. Such
Conpl ai nants are identified as B. G Mller; R Filby; D. W
Cark; C J. Zukauckas; S. A Jestat; T. L. Pysh; R T. Harris;
D. Phillips; G R Weeler; C J. Rocco; S. Durko, Jr.; L. T.
Pruski; J. R Kennedy; R T. Rados; J. E Karpoff; M Toth; J. E
TimMin; H W Anbrosy; G A Dean; and G S. MKeta.

B. IT IS FURTHER ORDERED t hat Respondent (1) inmediately
determ ne the pernmanent job classification held by the follow ng
Conpl ai nants on January 30,
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1980, and (2) multiply the standard hourly wage rate for that
classification, as set forth in Appendix A, Part |, of the

col l ective bargai ning agreenent, by the nunber of hours of back
pay to which each respective Conplainant is entitled:

Regul arly Schedul ed Hour s of
Starting Tine; Back Pay

Conpl ai nant January 30, 1980 Due

S. J. Ezarik 8:00 a.m .25
E. P. Avery 8:00 a.m .25
A. Ant anovi ch 8:00 a.m .25
E. H Rosemer, Jr 8:00 a.m .25
M Zol dak 8:00 a.m .25
J. desky 8:00 a.m .25
C. Avery 8:00 a.m .25
W E dark 8:00 a.m .25
L. Casper 8:00 a.m .25
F. Paulish 8:00 a.m .25
A. R Barker 8:00 a.m .25
A. Rusil ko 8:00 a.m .25
C. L. Phillips 8:00 a.m .25
A. J. Seykoski, Jr. 8:00 a.m .25
J. M Jiblets 8:00 a.m .25
W L. Brown 8:00 a.m .25
S. T. Forte 8:00 a.m .25
G J. Evans 8:00 a.m .25
K. R Wwatkins 7:45 a. m .50
J. J. Kurucz 8:00 a.m .25
M L. Hoyt 8:00 a.m .25
T. J. Smth 8:00 a.m .25
D. Wtovich 7:45 a.m .50
R D. Stauffer 8:00 a.m .25
F. Pabi an 7:45 a. m .50
T. M Burger 8:00 a.m .25
C. Zukauckas 8:00 a.m .25
R Ml ac 8:00 a.m .25
T. P. Gines 8:00 a.m .25
S. dark 8:00 a.m .25
F. Perri 8:00 a.m .25
J. Viara 8:00 a.m .25
W Wite 7:45 a. m .50
N. Guri el 7:45 a. m .50
J. C. Fiem 7:45 a. m .50
S. Robertson 7:45 a. m .50
C. J. Washl ack 7:45 a. m .50
R B. Tayl or 7:45 a.m .50
J. Fidazzo 7:45 a. m .50
R L. Enery 7:45 a. m .50
R A. Chaney 7:45 a.m .50
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C. IT 1S FURTHER ORDERED t hat the Conplainants identified in
Part B of this order, be and hereby are, awarded interest at the
rate of 6 percent per annumon their respective back pay awards,
commenci ng on the day followi ng the day upon whi ch such pay was
due in 1980, and ending on the day when such back pay award is
actual |y paid.

D. IT IS FURTHER ORDERED t hat the Respondent pay the back
pay and interest awarded herein within the next 30 days.

E. IT IS FURTHER ORDERED t hat the Respondent clear the
enpl oyment records of the Conplainants identified in Part B of
this order of all unfavorable references, if any, concerning the
activities that occurred prior to 8:15 a. m
on January 30, 1980.

F. IT IS FURTHER ORDERED t hat Respondent refrain from
di scrimnating against or interfering with the Conpl ai nants
identified in Part B of this order because of any activities
whi ch are protected under section 105(c) of the 1977 M ne Act.

G IT 1S FURTHER ORDERED t hat Respondent rei nburse the
Conpl ai nants identified in Part B of this order for all costs and
expenses, including attorney's fees, reasonably incurred in
connection with this proceeding. Counsel for the parties are
directed to confer and attenpt to agree as to the anount of such
costs and expenses. |If they are unable to agree, the
Conpl ai nants identified in Part B of this order will, within 60
days fromthe date of this decision, file an item zed stat enent
of costs and expenses. Thereafter the Adm nistrative Law Judge
will, after affording the parties an opportunity to be heard,
determ ne the anmount of reinbursable costs and expenses to be
recovered by the Conplainants identified in Part B of this order
For this purpose, | retain jurisdiction of this proceeding.

H IT IS FURTHER ORDERED t hat the Respondent within 15 days
fromthe date of this order, post a copy of this decision and
order on all bulletin boards at the m ne where notices to miners
are normally placed and shall keep it posted there, unobstructed
and protected fromthe el ements and from unaut hori zed renoval ,
for a consecutive period of 60 days.

John F. Cook
Admi ni strative Law Judge
~FOOTNOTE_ONE
1 A copy of the docunent styled "conplainant status sunmary”
i s appended to this decision as Appendi x A

~FOOTNOTE_TWOD

2 On January 31, 1980, the Mne Safety and Health
Admi ni stration's Washi ngton, Pennsylvania, field office received
a witten conplaint fromthe mne safety conmttee regarding the
el evator (Exh. U-2). During the ensuing MSHA investigation on
February 1, 1980, Federal mi ne inspector John Poyl e issued
Citation No. 626046 alleging a violation of mandatory safety



standard 30 C. F.R [075.1725(a) in that "the outside doors on the
Ander son shaft el evator were not working properly for the 8 a.m
shift on January 30, 1980, in that the outside doors had to be

cl osed manually. This elevator is used as portal for nen
entering and exiting the mne" (Exh. J-4). On February 6, 1980,
the citation was vacated by Federal mine inspector Al vin Shade,
acting on instructions fromthe subdistrict manager, based upon
MSHA' s determ nation that the condition did not violate nmandatory
safety standard 30 C F. R [075.1725(a) (Exhs. J-5, U-2). A Mrch
3, 1980, nenorandum from Joseph O Cook, Adm nistrator for Coa

M ne Safety and Health, to Donald W Huntley, District Manager,
sets forth a subsequent |egal opinion concerning 30 CF.R 0O
75.1725 (Exh. U-3). MSHA's opinion on the matter is set forth in
Exhi bit U3 as foll ows:

"Section 75.1725 states in part that:

"a) Mobile and stationary machi nery and equi pnent
shal |l be maintained in safe operating condition and machi nery or
equi prent in unsafe condition shall be renoved from service
i medi ately."

"I'n our view, the elevator doors in question were
designed and installed to operate automatically. |If the operator
wi shes to manual |y operate | andi ng doors, the el evator should be
refitted with this type of door. However, if they order
automati c doors, they should be maintained in that condition
The failure to do so, and to not renove fromservice until a
know edgeabl e person had determ ned the exact cause of the
mal function and corrected it, or determ ned that the mal function
woul d not detract fromthe safe operation of the el evator, would
constitute a violation of Section 75.1725."

~FOOTNOTE_THREE

3 The Conpl ai nants characterize Inspector Cantini's actions
as inproper. However, Exhibit U2, a copy of a letter fromM.
Donald W Huntley, District Manager, Coal Mne Safety and Heal th
District 2, to M. Harry W N cklow, offers the follow ng
expl anation for Inspector Cantini's actions:

"I nspector Cantini arrived at the mne about 7:20 a.m
He was inforned by m ne managenent that the shaft guard door was
bei ng cl osed manual |y by an assigned person. Cantini went into
the | anp house and observed the door being closed nanually and
persons being transported in and out of the mne. While dressing
and preparing for the inspection, he was inforned of the sane
condition by Lloyd Hrutkay, President, U MWA. Local Union 1197
Cantini told himhe had observed the shaft guard door being
cl osed manual Iy, but did not give a conclusive response. Wile
proceedi ng through the | anp house toward the shaft entrance to
start his inspection, he heard m ne managenent informthe workmen
that they were to ride the elevator, wal k the slope, or go hone.
At that point, Cantini called his supervisor, informed hima
| abor di spute had occurred, and was instructed to | eave the
property in accordance with instructions in the Coal M ne
| nspect ors Manual . "



~FOOTNOTE_FQOUR

4 The Conpl ai nants prayed for the assessnent of an
appropriate civil penalty for the Respondent’'s violation of
section 105(c) of the 1977 Mne Act. This request will be denied
for two reasons.

First, the proceeding was filed solely pursuant to
section 105(c)(3) of the 1977 Mne Act. Civil penalty
proceedi ngs before the Comm ssion nust be filed pursuant to
section 110 of the 1977 Mne Act. Accordingly, it must be
concl uded that the Commi ssion's authority to assess civil
penal ti es has not been properly invoked.

Second, the provisions of sections 105(a), 105(c)(3),
105(d), 110(a), and 110(k), collectively indicate that the 1977
M ne Act requires civil penalties to be proposed by the Secretary
of Labor. Conmi ssion jurisdiction attaches in penalty matters
when the operator has notified the Secretary of Labor that it
intends to contest the Secretary's penalty assessnent. Since
t hese steps have not been followed in this case, the assessnent
of a civil penalty by the Conm ssion would be premature at this
st age.
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