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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MVSHA) , DOCKET NO WEST 79-128-M
PETI TI ONER DOCKET NO WEST 79-130-M
V. DOCKET NO WEST 79-137-M
THE ANACONDA COVPANY, M NE: Weed Concentr at or
RESPONDENT

DECI SI ON AFTER RENMAND

On February 20, 1981, the Federal Mne Safety and Health
Revi ew Conmi ssi on renmanded t he above cases for additiona
findings of fact, conclusions of |aw, and the reasons therefor

My prior ruling was that the evidence in these three cases
is so equally balanced that it is inpossible to make actua

findings of fact. 1In response to the Conm ssion's order of
remand, | have set forth below all the rel evant evidence
presented at the trial. After a careful review of the record,

agai n conclude that these cases are in equipoise. The Secretary
failed to present the required preponderance of evidence. The
Secretary did not sustain his burden of proof. The |aw,
therefore, dictates that the citations be vacated.

WEST 79-128- M

In this case, involving Citation 341994, the Secretary
al | eges respondent violated 30 CF.R 55.16-9. The cited
standard provides as foll ows:

55.16-9 Mandatory. Men shall stay clear of suspended
| oads.

Secretary's evidence

1. An MSHA inspection was made at respondent’'s Wed
Concentrator. The inspection party consisted of MSHA
i nspector Ketron and MSHA trainee inspector Shanholtz
for petitioner; conpany representatives were safety
engi neer Merritt, and general foreman McHugh. In
addition there were two uni on representatives
[unidentified]. Ketron observed a |arge netal supply
cabi net being relocated on the ground level (Tr. 7-11
18, 204).

2. The cabinet was five feet wide, four feet [ong, and
six feet high; it was being noved by an overhead crane
(Tr. 11, 12).

3. It was approximately six feet fromthe bottom of
the supply cabinet to the ground level (Tr. 12).

4. As the cabinet descended and began noving laterally



it jerked or noved abruptly. At this point an enpl oyee
was underneath the cabinet steadying it and guiding it
with both palns (Tr. 12-13).
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5. The heavy cabinet, 300 to 400 pounds, neither ascended
nor descended as it noved laterally approximately 20 feet.
There was no tag line on the cabinet (FN. 1) (Tr. 13, 14).

6. Merritt said the crusher operator was with the
group on the floor. An individual (not identified)
said this is the way we do it all the tine. Merritt
nmoved quickly to get the man out of the position he was
in (Tr. 17-19).

7. WMBHA I nspector Shanholtz was also on the third
floor. He stated that the cabinet had to be lifted 6
to 7 feet to clear a cone crusher. Ketron testified
the cabinet was lifted 8 to 10 feet to pass the cone.
After Shanholtz observed the cabinet nove laterally
over the top of a cone crusher he saw an enpl oyee
wal ki ng al ong the side of the cabinet with both hands
underneath it. The palns of both hands were at about
shoul der level (Tr. 60, 193-194).

8. After Ketron and Shanholtz got down [to ground
| evel ] a worker explained this happened because the
crane was overtravelling (Tr. 194-195).

Respondent ' s evi dence:

9. Wtness Merritt, Anaconda's safety engi neer, was

with MSHA witness Ketron at the tinme of the incident.
Merritt acconpani ed the inspectors throughout the

i nspecti on which took place between Novenber 28, 1978
and January 11, 1979 (Tr. 103, 105, 106).

10. Ketron and Merritt were two feet apart and they
were | ooking at the same netal cabinet on the first
floor of the crusher. Merritt testified that the
cabinet was 8 to 10 i nches above the floor (Tr.

107-108, 160-161) when the inspector said the enpl oyees
didn't have a tag line on the netal box (Tr. 107-108,
160-161).

11. No enpl oyee or any part of his body was underneath
the load. During the entire tinme span Merritt never
saw a worker with his palnms up on the bottom of the
cabinet (Tr. 108, 148). Merritt's eyes were on the
cabinet during the entire tinme except when he went
downstairs (Tr. 108, 148).

12. An enpl oyee was hol ding the cabinet at arnms
length to steady it as it was noved laterally to a
position 10 feet fromthe stairway. In Merritt's

opi nion the enpl oyee was clear of the load and not in a
position of danger (Tr. 108, 110).
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13. Merritt ran down the stairs because Ketron told
hi mt he suspended | oad | acked a tag |line and there was
a man under the load. At the trial Merritt denied that
there was a mner under the load (Tr. 107).

14. As the cabinet noved laterally the enpl oyee was
wal ki ng al ong with his pal ns al ongsi de the cabi net (Tr.
109).

15. At no time did Merritt observe the cabi net any
hi gher than 6 to 8 inches fromthe floor. The cabi net
had to be suspended so a forklift could pick it up
Not hing in the novenment of the cabinet required that it
be raised higher than 6 to 8 inches (Tr. 109, 110).

16. VWhen Merritt was on the third | evel he assunmed he
woul d receive a tag line citation. However, he didn't
know the nature of the citation until the end of the
day (Tr. 111).

17. Merritt testified the tag |ine standard was
advi sory and not nandatory at the tinme of the
i nspection (Tr. 111).

18. Anaconda's w tness MHugh, general foreman at the
Weed Concentrator, was on the third level with Ketron
Shanhol tz, and Merritt. He was in a position to
observe the cabinet (Tr. 107).

19. According to McHugh the cabinet was lifted 10 to
12 inches (Tr. 187).

20. MHugh testified that the enpl oyee gui ded the
cabinet with his arnms outstretched and no part of his
body was under it (Tr. 187-188).

DI SCUSSI ON

The standard at issue sinply states that "nen shall stay
cl ear of suspended |oads." The term"stay clear of" should be
construed in a way that pronotes safety. dd Ben Coal Company
VINC 74-11, IBMA 75-52, Volune 1 No. 9, FMSHRC Deci sions, 1954
(Dec. 1979).

In view of the ordinary neaning of the words | construe the
term"stay clear of" to nean that enployees shall remain a
sufficient distance froma suspended |oad to protect thensel ves
frominjury.

VWhat constitutes a safe di stance mi ght be best approached by
determ ning the converse, or, an unsafe distance Initially, any
enpl oyee under the |oad would not be clear of it and would be in
an unsafe position. |In addition, the unsafe area should be
extended to include that area which the |oad would strike in
falling, or after inpact, in toppling over, and that area
enconpassed by the possible spilling of any contends.



The position of the miner in relation to the suspended | oad
is the pivotal factor which determ nes whether the standard has
been violated. As
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to this elenent, the parties presented contradi ctory evi dence.

O her factors to be considered in determining a violation are the
shape, height and wei ght of the suspended | oad, whether there is
the possibility of a spillage of contents fromthe object being
noved, and the bal ance of the load while it is suspended. There
was no evidence that the cabinet while suspended was unbal anced.
It was rectangul ar in shape and wei ghed 300-400 pounds. The
cabinet did not have any objects in it that could spill and
neither its shape nor its size presented an additional risk if it
woul d fall fromthe hoist at any height. The distance it was
hel d above the floor is determ native of the danger involved if
it were to fall. Each party testified to irreconcilable

di st ances.

Merritt's actions in running down the stairs mght well
i ndicate an inference that the worker was under the suspended
| oad and in danger. However, Merritt's explanation is |ogical
and reasonable. He says he ran down the stairs because Ketron
said the suspended |oad didn't have a tagline; further, Ketron
added there was a man under the load. Merritt said there wasn't

a man under the load. |If the man was under the | oad as Ketron
al | egedly expressed, that allegation did not work its way into
the citation he issued to respondent. The citation states: "An

enpl oyee was observed gui ding by hand, a netal supply cabi net
whi ch was suspended fromthe overhead crane in the secondary
crusher.”

I nspect or Shanholtz talked to the worker on the floor (O
8). The statement fromthe worker that this happened all the tine
because the crane was over travelling does not relate to the
citation.

I nspectors Ketron and Shanholtz further testified that they
saw t he cabi net nove over the top of a cone crusher (0O7).
This is not determinative of whether a violation occurred since
the action of the enpl oyee took place after the cabinet was
rai sed over the cone crusher. This evidence raises a credibility
conflict since Merritt indicated that nothing in the nmovenent of
the cabinet required that it be raised higher than 6 to 8 inches
(015).

Respondent' s evi dence, considered by itself, places the
bottom of the load from8 to 12 inches above the floor. Merritt
testified the cabinet was 8 to 10 i nches above the floor (O
10). He also indicated he never saw it higher than 6 to 8 inches
(015). | do not consider that this conflict destroys the
credibility of Merritt's testinony since the evidence presented
both by the Secretary and respondent was only an estimate of the
di stances. Those estinmates were made on the third | evel above the
ground fl oor where the cabi net was bei ng noved.

Respondent' s evi dence further places the enpl oyee standing
besi de the cabinet with his palns alongside of it and his arns
outstretched (012, 14, 20). This directly conflicts with the
testimony of the MSHA inspectors who stated that the m ner was
underneath the load (04, 7).



Respondent' s evidence fails to establish a violation of 30
C.F.R 0[55.16-9. The worker was an armis length fromthe | oad
and not under it. There was no danger of injury, hence, the
wor ker was cl ear of the | oad.
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As to the interest of Merritt, it is ny view that he has no
nmore of an "interest” than do the MSHA safety inspectors. All
Wi tnesses are interested in seeing their views sustained. |If
shoul d rule that respondent's w tnesses have an interest that
destroys their credibility, such a ruling would be tantanount to
ruling in favor of MSHA in all cases. The financial interest of
Anaconda in the outcone of this case does not taint its evidence.
No doubt, if Anaconda loses, it will pay the total proposed
penal ties of $829.00. Considerably nore than that has been spent
on these cases. |If the nmere paynent of a fine causes Anaconda's
wi tnesses to be affected by its financial exposure, then MSHA' s
wi t nesses would |ikewi se be affected since penalties accrue to
the Treasury of the United States, 30 U S.C. 820(j).

Since the Secretary has the burden of proof, (FN. 3) he should
be prepared to offer additional evidence when the facts are as
evenly bal anced as in this case. Additional evidence that m ght
have been offered is the testinmony fromthe two union
representati ves who acconpani ed the inspection party. An
i nval uabl e wi t ness woul d have been the worker whom i nspect or
Shanholtz talked to on the floor, or the worker who was guiding
t he cabi net.

Al four witnesses were in the sanme relative position on the
third | evel above the ground floor. There is nothing in the
record that can resolve the conflict as outlined above. Having
observed the w tnesses and their deneanor | could not determn ne
any reason to believe one over the other. The MSHA w t nesses are
not entitled to greater credibility because they are government
i nspectors. Conversely, the respondent's w tnesses are not
entitled to greater credibility because they are Anaconda's
personnel. The record fails to establish any interest or bias of
any witness; hence they are equal in interest. Accordingly, |
find that the evidence of each party is equally credible. The
Secretary has failed to sustain his burden of proof.

For the foregoing reasons | conclude that Ctation 341994
and all proposed penalties therefor should be vacated.

VWEST 79-130-M

In this case G tation 342176 all eges a violation of 30
C.F.R [55.16-9, cited supra.
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Secretary's evi dence

1. Wiile in the Anaconda Wed Concentrator NSHA

i nspector Ketron was acconpani ed by MSHA i nspect or
Shanhol t z and conpany representatives Merritt and
McHugh (Tr. 21).

2. Ketron observed that a cart containing oxygen and
acetyl ene bottles was being transported fromthe second
floor to the first floor (Tr. 22).

3. Wile standing at the edge of the catwalk,

i nspector Ketron observed the crane operator nove the
crane to the load, pick it up, and nove it laterally.
He wat ched the | oad descend to the ground floor (Tr.
22).

4. As the cart descended fromthe second to the first
floor two enpl oyees were directly underneath it (Tr.
23).

5. Neither enpl oyee was | ooking up as the | oad
descended (Tr. 23).

6. As the |oad descended the two enpl oyees
si mul t aneously reached up. Each worker grabbed one
wheel and turned the load as it descended (Tr. 24).

7. Lateral novenent stopped as the | oad descended (Tr.
24, 25).

8. The attached tag |line was not touched before the
cart was set on the ground (Tr. 25).

9. The correct nmethod would be for the two enpl oyees
to remain several feet back until the |oad was a few

i nches above the flat surface of the ground |evel (Tr.
26) .

10. The bal ance of the cart was quite good and it was
not | eaning one way or the other (Tr. 26).

11. The hazard here was that two enpl oyees put
thensel ves in a position of danger in the event of an
el ectrical or nechanical failure of the hoist (Tr. 27).

12. Inspector Ketron notified Merritt at the time that
the cart novenment was a violation. The citation was
witten at the end of the day (Tr. 62).

13. Merritt stated the enpl oyee shoul d not have been
in that position (Tr. 27).

14. WMBHA inspector Shanholtz testified that the two
workers were directly underneath the cart as it was
being | owered (Tr. 196).



15. Inspector Shanholtz indicated the enpl oyees
initially used the tag line to steady the | oad off of
t he second floor (Tr. 196).
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Respondent ' s evi dence:

16. Anaconda's witness Merritt was with the inspection
party consisting of Inspectors Ketron and Shanholtz and
conpany representative McHugh (Tr. 114).

17. Merritt recalled that there weren't any enpl oyees
on the first floor. Further Ketron stated to Merritt
that there weren't any enpl oyees on the floor (Tr.
114).

18. Merritt testified that when he first observed the
suspended | oad two enpl oyees on the second floor were
near the cart. They then followed the | oad down to the
first floor after the cart was on the floor (Tr. 116).

19. One enpl oyee on the second floor had the tagline
and he wal ked over to the handrail and as the | oad
descended to the fl oor he kept feeding off the tagline
(Tr. 114, 115).

20. Wen the | oad got down to the basement floor he
dropped the rope (Tr. 114).

21. The enpl oyee who was operating the tagline was
clear of the load while the cart was being | owered (Tr.
115).

22. The second enpl oyee who was involved in the
i nci dent was giving hand signals to the crane operator
(Tr. 115).

23. The enpl oyee gave the hand signals fromthe second
floor (Tr 115).

24. There wasn't any enpl oyee under the load as it was
being |l owered (Tr. 115, 116).

DI SCUSSI ON

The deternminative fact here is whether one or nore enpl oyees
wer e under the descending | oad. MSHA's evidence and Anaconda's
evidence is directly conflicting and dianetrically opposed.

The only hazard all eged was that two enpl oyees were standing
under the suspended cart. Ketron stated that the bal ance of the
cart was "quite good" ([010). There was no evidence that there
was a danger that the tanks could fall fromthe cart. Respondent
refuted the existence of this hazard by presenting evidence that
m ners were never under the |oad but were on the second | evel
until the cart was resting on the ground |level (017 - 24).

Nothing in this record pernits a determnation to be nade
for or against either party. The witnesses were in the sane
location at the tinme of the incident. | nade the sane
observations as to their denmeanor and credibility as expressed in



the previous case. The nere fact that two witnesses testified
for the Secretary as agai nst one for Anaconda does not give ne
cause to rule that the Secretary has carried his burden of proof.
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There was testinony that inspector ketron notified safety
Engi neer Merritt at the tinme that the cart novenent was a violation.
Merritt denies that Ketron notified himof a violation before
that evening (Tr. 116-117).

Two itens of uncontroverted evidence should be revi ewed.
The Secretary's evidence establishes that Merritt stated that the
enpl oyee shoul d not be under the load (0O013). Al so
uncontroverted is respondent's evidence that inspector Ketron
stated there weren't any enpl oyees on the floor (O17). Each
of these statenents is a damagi ng adni ssion attributed to each of
the parties. However, they |eave the decision-nmaker in the sane
guandary, nanely, the evidence remains evenly bal anced.

The Secretary has the burden of proving his case. He
shoul d, therefore, in circunstances such as this be prepared to
of fer additional evidence to corroborate the testinony of his
i nspectors. In this case an inval uable w tness woul d have been
one or both of the workers whomthe Secretary asserts were under
t he descending | oad. Even their nanes gl eaned frominspector's
notes, or otherwi se, would help to resolve the conflict in the
evi dence.

For the above stated reasons | conclude that Ctation 342176
and all penalties therefor should be vacated.

VWEST 79-137-M

In this case G tation 342194 alleges a violation of 30
C.F.R [55.16-9, cited supra.

Secretary's evi dence

1. During the inspection of Anaconda's \Wed
Concentrator witness Ketron, in the presence of
Shanholtz and Merritt, observed an enpl oyee underneath
a suspended load (Tr. 44, 45). Ketron al so observed
anot her mner holding a tag |ine which was attached to
the load (Tr. 45).

2. The object being noved was a guard (fn.4) for the rod

mll. It weighed 400 to 600 pounds and was 4 to 6 feet
long, 4 to 5 feet wide, and 3 to 6 feet high (Tr. 44,
47, 82).

3. Wen Inspector Ketron observed the individual under
the | oad he stated to Jack Barnes that it was a
violation (Tr. 79-80).

4. Wtness Shanholtz nade the foll ow ng observations:
the guard was raised six feet off of the floor, an

enpl oyee grabbed hold of it, there was another enployee
on the other side of the |oad standing one to two feet
fromthe guard, and he was holding the tagline (Tr.
199.)



5. After Ketron inforned Barnes there was a hazard,
t he enpl oyees were noved away (Tr. 199).



~867

Respondent ' s evi dence:

6. Anaconda's witness Merritt observed the over head
crane begin to Iift the box fromthe floor (Tr. 121
122).

7. One enployee with a tag Iine on the south side was
steadying the load (Tr. 121).

8. Al other enployees were out of the area except one
enpl oyee on the north side of the guard (Tr. 121).

9. Wen the cover was lifted off the floor about 3 to
4 feet this enployee went over and turned the cover
approxi mately 10 degrees so it would be straight (Tr.
121-122, 162).

10. At that point the bottom of the cover was 3 1/2 to
4 feet fromthe floor (Tr. 122).

11. Wil e straightening the cover, no part of the
enpl oyee' s body was under the cover. H's arnms were
ext ended outward horizontally as he pushed on the | oad
approximately in the center of the cover (Tr. 122,
125).

12. At no time did Merritt observe any enpl oyee under
t he cover.

13. Wtness Barnes, Anaconda's mai ntenance
superi ntendant was supervising the foreman in charge of
replacing the load (Tr. 180).

14. Barnes watched the | oad when they started lifting
it fromthe floor to returnit to the mll (Tr. 180).

15. Barnes did not observe any enpl oyee under the | oad
at any tine when it was being returned to the mll (Tr.
180) .

16. Wen Barnes observed that the |oad was first off
the ground, 3 to 4 feet off the floor, a steelworker
wal ked over and straightened it out with his hands
out-stretched (Tr. 162, 180-181).

17. The crane made no novenent when the worker was
near it. Gther than the one worker who touched the
cover twice, the nearest workers were 20 feet away (Tr.
181-183).

18. Ketron cane over and said "that is not safe" and
Bar nes asked the worker to nove away (Tr. 123, 181).

19. The worker did not again approach the cover unti
it was six inches, or less, away fromthe base (Tr.
181).
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DI SCUSSI ON

One of the mine inspectors, (FN.5) Ketron, places a worker
under the load. The other inspector, Shanholtz, did not support
this evidence. Shanholtz's testinmony is so factually vague that
it is of no value. Shanholtz said the steelwrker "grabbed a
hol d" of the cover. Wat Shanholtz neant or how a person woul d
acconplish the feat of grabbing a hold of a box estimated at 4 to
6 feet long, 4 to 5 feet wide, and 3 to 6 feet high is not
further developed in the record. (Exhibit R 1 is a photograph of
t he cover).

The Conmission in its decision remandi ng the case states
that Shanholtz testified that a violation of the standard
occurred after the |lateral novement when the guard was hoi sted
over the trauma screen to be positioned on top of the mll.
Shanhol tz's testinony is unclear as to when Ketron inforned
Superi ntendent Barnes that there was a violation. However,
Ketron testified that the violation occurred when the guard was
bei ng noved laterally frompoint Ato point B (Tr. 79, 80).
Barnes stated that when the guard was 3 to 4 feet off the floor a
st eel wor ker wal ked over to it and straightened it out. It was
then that Ketron told himit was unsafe. Barnes countered
Ketron's testinony by stating that an enpl oyee was never "under
the | oad" while the cover was being returned to the mll (O
15). Barnes asked the enployee to nove away fromthe guard. The
m ner did so, but cane back to the guard after it was positioned
si X inches above the base where it was to be placed. At that
time, the mner adjusted the guard so that it would set properly
on the base (Tr. 180-182). Neither the citation nor the record
i ndi cates that Anaconda was charged with a violation for the
adj ustment of the cover inmediately before its final placenment on
t he base.

| consider in this circunstance that the evidence is equally
bal anced. Al the witnesses in the rod mll were equally in a
position to know the facts. No other person, such as the
st eel wor ker who noved the cover, was offered as a w tness.
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An additional issue is whether respondent's wi tnesses established
a violation of 30 CF.R [O55.16-9. Wtnesses Merritt and Barnes
stated that the bottom of the cover was 3 1/2 to 4 feet fromthe
fl oor when a steel worker wal ked over with his arns extended,
pushed on the center of the guard and straightened it out about
ten degrees (010, 11, 12, 16).

| construe the standard in the sanme nanner as in WEST
79-128-M supra, and | find that the actions of the steel worker
as described by the respondent do not constitute a violation
Respondent's version of the facts places the guard 3 1/2 to 4
feet above the floor. The miner's arns were extended horizonally
when he pushed on the center of the guard. He was not under the
suspended | oad. There was no evidence that the guard was
unbal anced, or of such a size or shape that it was difficult for
the crane to hold it securely above the floor. The mner being
at least at arms length fromthe guard was "clear of" the
suspended | oad.

During the cross exam nation of Merritt he admtted that he
saw "very little danger"” when the cover was 3 1/2 to 4 feet off
the floor (Tr. 122). He disagreed with MSHA' s counsel on how
much danger there was (Tr. 150-152). | do not take Merritt's
statenents to be an admission of a violation. The record taken
as a whole aptly conveys Merritt's denial of a violation.

For the foregoing reasons | conclude that Ctation 342194
and all proposed penalties should be vacated.

ORDER

Based on the stated facts and for the reasons indicated
enter the follow ng O der:

1. In WEST 79-128-M Citation 341994 and all proposed
penal ties are vacated.

2. In WEST 79-130-M Citation 342176 and all proposed
penal ties are vacated.

3. In WEST 79-137-M Citation 342194 and all proposed
penalties therefore are vacated.

John J. Morris
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 The inspector did not know but he believed the tag |line
regul ation, 30 CF.R 55.16-8 was advi sory and not mandatory at
the tine of the inspection. The tag |ine standard provi des as
fol | ows:

55.16-8 Taglines should be attached to suspended
materials that require steadying or guidance.



~FOOTNOTE_THREE

3 5 US C 0O556(d); Brennan v. OSHRC, 511 F.2d 1139 9th
Cr. 1975, din Construction Conmpany v. OSHRC, 575 F.2d 464 (2d
Cr. 1975).

~FOOTNOTE_FQOUR
4 Called | oad, guard, box or cover by various w tnesses.

~FOOTNOTE_FI VE
5 The citation in this case all eges the worker was under the
load while it was suspended 7 feet above the fl oor



