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No. 1 M ne
DECI SI ONS

Appear ances: George Drumming, Jr., Esqg., Ofice of the Solicitor
U S. Department of Labor, Nashville, Tennessee, for
t he petitioner;
Bill Marshall, pro se, Kingston, Tennessee, for the
respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These consol i dated proceedi ngs concern proposals for

assessnment of civil penalties filed by the petitioner against the
respondent pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U . S.C. [0820(a), charging the
respondent with a total of 13 alleged violations found in Parts
70, 75, and 77, Title 30, Code of Federal Regul ations.
Respondent filed tinmely answers and notices of contest requesting
a hearing, and a hearing was convened in Knoxville, Tennessee, on
March 12, 1981, and the parties waived the filing of posthearing
proposed findi ngs and concl usi ons.

| ssues

The principal issues presented in these proceedings are (1)
whet her respondent violated the provisions of the Act and
i npl enenting regulations as alleged in the proposals for
assessnment of civil penalties filed in these proceedings, and, if
so, (2) the appropriate civil penalties that should be
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assessed agai nst the respondent for the alleged viol ati ons based
upon the criteria set forth in section 110(i) of the Act.

Addi tional issues raised by the parties are identified and

di sposed of in the course of these deci sions.

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.

Sti pul ations
The parties agreed to the foll ow ng:

1. Respondent is subject to the jurisdiction of the Act,
and | have jurisdiction to hear and deci de these cases.

2. At the time the citations were issued, the respondent
operated the No. 1 Mne, and the mning operation was small in
si ze.

3. The inspectors who issued the citations were duly
aut hori zed MSHA mine inspectors, and the citations were duly
served on the respondent.

4. Respondent's history of prior violations is reflected in
Exhi bit P-1, a conmputer printout listing all citations issued to
the respondent for the period June 9, 1978, through August 5,
1980. The printout reflects five prior citations concerning
mandat ory safety standard 30 C.F.R 0[075.200, one prior citation
concerni ng section 75.1100-2(a)(2), and one citation for a
violation of section 70.507.

5. Respondent exhi bited normal good faith conpliance with
respect to all of the citations issued in these proceedi ngs,
except for Citation Nos. 985402 and 985403 (Docket No. SE
80-140), which the respondent abated rapidly.

6. Respondent does not contest the fact of violation with
respect to all of the citations except Citation No. 984540
(Docket No. SE 80-140).



7. Respondent is no longer in the m ning business and has
abandoned the mne in question. He is, however, engaged in
reclamation work at the site in
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order to reclaimthe land so as to neet the requirenents inposed
on him by Federal and State surface mining and reclamation
agenci es.

8. Since the respondent is no |onger in business and has
abandoned the mne, the issue concerning the effect of any civil
penalties inmposed for the citations in question is noot.

Procedural Matter

Petitioner's notion to anend Citation No. 984540 to add
subsecti on paragraph (d) to the cited standard section 75.1720
was granted.

Fi ndi ngs and Concl usi ons
Docket No. SE 80-140
Fact of Violations

MSHA i nspector Arthur C. Grant confirmed that he issued
Citation Nos. 984540, 985402, and 985403 on June 6 and 9, 1980,
during mne inspections which he conducted. The first citation
was i ssued after he observed nine operator Bill Marshall exiting
the mne at the portal w thout wearing a hardhat. M. Marshal
was not carrying one at the tinme, but went to his truck where the
hat was | ocated and then put it on.

Respondent's defense to this citation is based on M.
Marshal l's belief that the hardhat requirenent of section
75.1720(d) only applied to m ne enpl oyees, and since he was the
m ne owner rather than an enpl oyee, and since he is not
recogni zed as an "enpl oyee" for other purposes, he did not
believe the cited standard was viol at ed.

Section 75.1720(d) requires that each mner regularly
enpl oyed in the active workings of an underground coal m ne wear
a suitable hardhat or hard cap. M. Marshall does not dispute
the fact that he did not have such a hat on when the inspector
observed him He also conceded that he works in the mne and had
been underground when the inspector observed himcom ng out of
the mne. H s interpretation of the requirenents for wearing a
hardhat is erroneous and it is rejected. The citation is
AFFI RVED

M. Gant testified that he issued the renmaining citations
after finding that short-circuit protection was not provided for
the roof-bolting machi ne and cutting-nmachine trailing cables
operating in the section. Section 75.601 requires that trailing
cabl es be provided with automatic circuit breakers or other no
| ess effective MSHA- approved devi ces. Respondent does not
di spute the fact that the cited trailing cables | acked the
required shirt-circuit devices. Accordingly, the citations are
AFFI RVED

Negl i gence



I conclude and find that the respondent shoul d have been
aware of the requirenments of all the cited safety standards, that
the violations resulted
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fromrespondent's failure to exerci se reasonable care to prevent
the conditions cited, and that this constitutes ordinary
negligence as to all of the aforenentioned citations which have
been affirnmed.

Gavity

Wth respect to the hardhat citation, the facts reflect that
M. Marshall was exiting the m ne when he was observed, and at
that point in tine there is no evidence that he was exposed to
any hazard. However, M. Marshall did not deny that he had been
underground in the mne without his hat, and in these
circunstances, | conclude that the violation is serious.

Wth regard to the two trailing cable citations, M.
Marshal | testified that the main power source junction box
suppl ying power to the cables was equi pped with a magnetic-type
short-circuit protective device which provides for an
i nst ant aneous power di sconnect in the event of problenms with the
cables. However, there is no evidence that this provided a
fail-safe protection and respondent conceded that the cables were
not equi pped with the required short-circuit protective devices.
Accordingly, | find that these citations were serious in that the
| ack of cable short-circuit protection posed a potenti al
el ectrical hazard to the equi pnent operators.

Docket No. SE 81-12
Fact of Violation

MSHA i nspector Jerry F. McDaniel confirnmed that he issued
Citation Nos. 984814, 984815, 984816, 984818, and 984822 during
m ne inspections he conducted on August 6 and 7, 1980 (Exhs. P-2
through P-6). The first two were issued because of violations of
t he respondent's approved roof-control plan (Exh. P-7). Page 4
of the plan requires the use of crossbars or steel strips as
addi ti onal roof support in areas where overhead hill seans or
hor sebacks are encountered. |In addition, the transmttal letter
whi ch acconpani ed the plan also required the respondent to use a
conbi nati on of posts and roof bolts so as to provide ful
over head support in all roof spans during the initial devel opnent
of the mine. Since the respondent was not in full conpliance
with the plan, M. MDaniel issued the citations. | find that
the petitioner has established the violations, and Ctation Nos.
984814 and 984815 are AFFI RVED

Citation No. 984816 concerns the |ack of an automatic
audi bl e backup alarm of an end | oader used on the surface to | oad
coal into trucks. Respondent conceded that the | oader was not
equi pped with the required alarmand the citation is AFFI RVED

Citation No. 984822 concerns the failure by the respondent
to provide at |east 500 gallons of water and at |east three pails
of 10-quart capacity for the mne section as required by section
75.1100-2(a)(2), as part of the mne's firefighting equi prent.
Respondent conceded that the water and pails were not provided



and the citation i s AFFI RVED.
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Citation No. 984818 concerns an alleged violation of section
70.507 because of an asserted failure by the respondent to
conduct a noise survey. The citation was vacated fromthe bench
after | concluded that the petitioner could not establish by any
credi bl e evidence that a violation occurred. Petitioner
i nterposed no objection to nmy ruling and in fact concurred that
it could not prove a violation.

Negl i gence

I conclude and find that each of the citations which have
been affirned resulted fromrespondent's failure to exercise
reasonabl e care to prevent the cited conditions, and that this
constitutes ordinary negligence as to each of the citations in
guesti on.

Gavity
Citation Nos. 984814 and 984815

I nspector MDaniel testified that the mine roof was well
supported and fully roof bolted according to the plan. Sone
straps were used, but his inspection did not detect any | oose,
cracked, or faulty roof. 1In addition, M. MDaniel agreed with
M. Marshall's testinony that by driving the entry less than the
20-foot w de distance permitted by the plan, additional support
was provided to the roof. Although the inspector stated that he
observed sone horsebacks and hill seans, he also indicated that
t he horseback condition is a roof condition where rock flares out
of the coal seam but that he observed none in the inmedi ate area
where nmen may have been worki ng and he observed no hazardous roof
condi tions. Under the circunstances, | cannot conclude that the
conditions cited were serious, and I find that they were not.

The inspector considered Ctation No. 984816, concerning the
| ack of an alarmon the end | oader, to be of "mnimuni gravity
because of the fact that it was a tractor-type | oader, w th good
visibility to the rear, and he observed no one in back of it or
exposed to any real hazard. | find that this citation was
nonseri ous.

Wth regard to Gitation No. 984822, concerning the |ack of
water on the section, the inspector believed that the gravity was
"mnimum" He testified that fire extingui shers were provided on
t he nobil e equi pment whi ch was operating in the section, and
there is no evidence that the other fire equi pment required by
the cited standard was not provided. Further, the inspector
stated that since the entry had not been driven nore than 100
feet or so, the nen could readily escape the mne in the event of
a fire quicker than it would take to fight any fire with water
and pails. He also indicated that the use of water is not
effective in the event of an electrical equipnment fire. Under
the circunstances, | conclude that the conditions cited were
nonseri ous.
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Docket No. SE 81-7

Fact of Violation

I nspect or McDaniel confirmed that he issued G tation Nos.
984813, 984817, 984819, 984820, and 984821. Respondent conceded
that the conditions cited by the inspector constituted violations
of the cited standard. | find that the petitioner has
established the violations and the citations are AFFI RVED

Gavity

Citation No. 984813 concerns the failure by the respondent
toinstall a main mne fan after driving approxi mately 100 feet
into the mine for approximtely two crosscuts. The inspector
considered this violation to be serious because the respondent
had already mned into an area of the old m ne workings and coul d
have m ned into another simlar area. In the event nethane were
found, the lack of a fan would result in a nethane buil dup, and
coupled with the fact that coal dust was present, the |lack of a
fan prevented the renoval of dust and possible nmethane fromthe
mne. | conclude that this citati on was serious.

Citation No. 984817 concerns the failure by the respondent
to weigh the self-rescuing devices worn by the mners underground
during the required 90-day interval. Wighing is necessary to
det erm ne whet her the chenical agent inside the device was
| eaki ng or contam nated. The inspector believed the citation was
of "m ni mum gravity because the nen could readily escape from
the mne without the need to use the devices, and once the
rescuers were wei ghed, they were found to be in proper working
order and in conpliance. Under the circunstances, | find that
the violation is nonserious.

Citation Nos. 984819 and 984820 concern failure by the
respondent to record the results of certain m ne exam nations
required to be nade under several mandatory safety standards.

The inspector testified that the exam nati ons had been nmade but
respondent sinply neglected to record themin the m ne books. He
considered the two citations to be "record keepi ng" violations
and believed they were of "mnimumgravity.” | conclude that the
citations were nonserious.

Citation No. 984821 concerns the failure by the respondent
to store several detonators in a magazine as required by section
77.1301-(a). The inspector found the detonators in a large
cardboard box on the wooden floor of a metal -covered storage
bui | di ng whi ch al so contai ned some mine record books and which
may have been used as an office. The inspector believed the
gravity to be "probable" and indicated that it was possible that
lightning could strike the building or soneone coul d have taken
the detonators since they were in plain view and unsecured.

Under the circunstances, | find that the violation was serious.



~895
Negl i gence

| conclude and find that each of the aforenmentioned
citations which have been affirmed resulted fromrespondent's
failure to exerci se reasonable care to prevent the cited
conditions, and that this constitutes ordinary negligence as to
each of the citations.

Wth respect to the detonator citation, M. Mirshall stated
that he had no i dea who placed the detonators in the storage shed
and indicated that they were of a different brand fromthose
whi ch he normally used. However, the fact is that the inspector
found no storage nmagazine on the mne property and the detonators
wer e subsequently renmoved fromthe property. |In these
ci rcunmst ances, | conclude that the respondent was negligent in
not discovering the detonators which were in plain view of the
i nspect or.

Good Faith Conpliance

The parties stipulated as to respondent's good faith
conpliance in all of these cases, and | adopt these stipulations
as ny findings on this issue. | have al so considered
respondent's conpliance in this regard in assessing the civil
penalties for the citations which have been affirned, and find
that he is a responsible operator who made an effort to conply
with the | aw.

H story of Prior Violations

Respondent's history of prior violations as reflected in
Exhi bit P-1 shows that respondent paid civil penalty assessnents
for 31 citations during a 2-year period. Although there are
several repeat violations, | cannot conclude that respondent's
history of prior violations is such as to warrant any substanti al
increases in the penalties assessed in these cases.

Si ze of Business and Effect of Assessed Penalties on
Respondent's Ability to Continue in Business

Petitioner does not dispute the fact that the respondent is
no longer in the mning business and has abandoned the nine
Further, petitioner does not dispute the m ne operator's
assertion that he is financially unable to pay civil penalties in
the amounts initially assessed for the citations in question, nor
does it dispute the fact that the respondent has been forced to
liquidate some of his property to pay debts that he has incurred
as a result of his small and somewhat nargi nal mning operation

The record establishes that at the tine the citations were
i ssued respondent had recently devel oped and activated the 002
section, that coal production was mnimal, and that the entry had
been driven for a distance of approximtely 100 to 120 feet.

Penal ty Assessnents



In a previous decision concerning these very sane parties, |
took into consideration the fact that the respondent’'s financi al
situation was such as



~896

to preclude paynment of substantial civil penalties for two

vi ol ati ons whi ch had been established by the petitioner. NSHA v.
G & M Coal Company, Docket No. SE 79-128 (Novenber 19, 1980).
Not hi ng has changed since that decision, and it seens clear to ne
t hat respondent has abandoned the mine and is no |longer in the

m ni ng business. In these circunstances, and considering the
fact that | consider the respondent to be a responsible party who
has made a good faith effort to conply with the law and to neet
his obligations, | conclude that the following civil penalty
assessnments are reasonabl e considering the particul ar

circunst ances of these cases:

Docket No. SE 80-140

Citation No. Dat e 30 C.F. R Section Assessnent

984540 6/ 6/ 80 75.1720(d) $5
985402 6/ 9/ 80 75. 601 10
985403 6/ 9/ 80 75. 601 10

Docket No. SE 81-12

Citation No. Dat e 30 C.F.R Section Assessnent

984814 8/ 6/ 80 75. 200 $10
984815 8/ 6/ 80 75. 200 10
984816 8/ 6/ 80 77.410 5
985822 8/ 7/ 80 77.1100- 2(a) ( 2) 5

Docket No. SE 81-7

Citation No. Dat e 30 C.F.R Section Assessnent

984813 8/ 6/ 80 75. 300 $20

984817 8/ 6/ 80 75.1714-3(c) 5

984819 8/ 7/ 80 75.1803 5

984820 8/ 7/ 80 75.1801 5

984821 8/ 7/ 80 77.1301(a) 10
ORDER

Respondent IS ORDERED to pay civil penalties totaling $100
within thirty (30) days of the date of these decisions for the
citations in question, and upon receipt of paynent by MSHA, these
matters are DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



