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Federal Safety and Health Revi ew Comm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

Cvil Penalty Proceeding

Docket No. LAKE 80-245-M
A. O, No. 33-00047-05014 |

V.
Jonathan M ne and M I |
COLUMBI A CEMENT CORPORATI ON,

RESPONDENT
DEC!I SI ON
Appearances: F. Benjamin Riek Ill, Esg., Ofice of the Solicitor,
U S. Department of Labor, C eveland, GChio, for
Petitioner;

Robert A. Mnor, Esg., and Mchael G Long, Esq.,
Vorys, Sater, Seymour & Pease, Col unmbus, Chio, for
Respondent .

Bef or e: Judge Edwin S. Bernstein

On July 8, 1979, M. James Levering was seriously injured
whi | e operating a Wal don 5000 front-end | oader at Col unbi a Cenent
Corporation's Jonathan Mne and MIIl. Respondent was cited for a
violation of 30 CF. R [57.9-2. The Secretary of Labor alleged
that the \Wal don 5000 | oader had defective service brakes, that
Respondent was grossly negligent, and the Secretary of Labor
requested assessnent of a penalty of $10,000. Pursuant to
section 105(d) of the Federal Mne Safety and Health Act of 1977
(the Act), | conducted a hearing on Decenber 9 and 10, 1980, in
Col unbus, Onhio. Followi ng the hearing, the parties submtted
briefs. Upon the entire record and the parties' briefs, | nmake
the follow ng findings of fact, conclusions of |aw, and order.

FI NDI NGS OF FACT
The parties stipulated and | find:

1. Jonathan Mne and MIIl is a mne. |Its products enter
and affect interstate comerce.

2. Respondent operates, and at all tines pertinent to the
citation at issue, operated Jonathan Mne and MII.
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3. Respondent and every m ner enployed at the mne are subject
to the provisions of the Federal M ne Safety and Health Act of
1977 and jurisdiction over the subject matter of this proceedi ng
vests with the Federal Mne Safety and Heal th Revi ew Conmi ssi on

4. During the year of 1978, this mne accunul ated 561, 645
producti on man-hours. Respondent's firm accumul ated 795, 115
producti on man-hours for 1978. For 1979, this mine's production
was 503, 120 man- hours. This constitutes medi um sized production
for both years.

5. The assessnent of penalties as requested will not affect
Respondent's ability to continue in business.

6. Inspectors Dennis Haeuber and Daryl Beauchanp are
aut hori zed representati ves of the Secretary of Labor

7. As indicated by a conmputer printout submtted as an
exhibit by Petitioner, Respondent paid fines in connection wth
140 viol ations covering the period fromJuly 10, 1977, through
July 9, 1979.

8. Citation and Order No. 361463 involved in this
proceedi ng was served upon Respondent on July 9, 1979. Notice of
this proposed penalty was served on Respondent on February 18,
1980. Notice of contest of the proposed penalty was filed on
March 21, 1980 and a special assessnment was filed on May 5, 1980.

9. The alleged violation was abated in good faith.

Ten witnesses testified for Petitioner while three w tnesses
testified for Respondent.

James Levering testified that he worked in the mne during
the second shift on Sunday, July 8, 1979. He operated a Wl don
5000 front-end | oader in order to clean up dirt and nud that was
built up in the crusher area in the underground mne portion of
Respondent's facility. Craig Brannon had operated the sane
machi ne during the prior shift and Ernie Curtis was shoveling
dirt in the area to hel p Levering.

M. Levering stated that the Wl don | oader was wi t hout
brakes and the gear shift kept popping out of gear. It had been
this way for about two nonths. Levering had operated that Wl don
| oader about six or 12 times previously and never recalled that
t he | oader had brakes. When the gear shift popped out of gear
the machine would float freely and the machi ne would be in
neutral. In order to make the machi ne go forward, one would push
the front of the foot pedal on the righthand side of the machine.
To make it go backwards, one would push that sanme pedal down with
hi s heel. Because the machi ne had no brakes, you would stop the
machi ne by reversing your foot on flat surfaces or dropping your
bucket to drag the machi ne.

Before the accident, Levering told Ernie Curtis about the
brakes fromthe begi nning of the shift onward. Levering also



told his foreman, Harold
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Roberts, that the machi ne had no brakes and that the gear knob
was popping out. He told themthis at about 5 p.m that day.
Roberts said that he realized this but so many things needed to
be fixed in the mne that he doubted that anyone could work on
the Wal don | oader. He stated, "As you know, bigger pieces get
fixed first; small ones are the last to be worked on."

As he made one roundtrip and was begi nning his second trip
goi ng up a ranp, the machine slipped out of gear, he was unabl e
to stop the machi ne, and the machine rolled backwards. The
machi ne roll ed agai nst a catwal k behind him This caused
Levering to be pinned between the catwal k which was pressing
agai nst his back and the steering wheel of the Wil don | oader. As
a result of the accident, his ribs were broken and his left fenur
was broken in five places. He was out of work for 14 nonths as a
result of the accident.

On cross-exam nation, Levering stated that before July 8,
1979, he never conpl ai ned about the brakes to anyone representing
managenent alt hough he tal ked to other enpl oyees about it. He
stated that the top speed of the machine in | ow gear was about
five mles per hour. He did not tell Roberts that he was using
the ranp and Roberts may not have known this. Roberts had told
himnot to take the dirt in that area. However, there was no
other place to put dirt and Roberts never told himto avoid the

r anp.

Denni s Haeber stated that he is an MSHA m ne safety
speci alist who visited the m ne on Cctober 30 and 31 and Novenber
1, 1979, in order to make a special investigation of the
accident. He saw the Wal don 5000 | oader parked at the bottom of
the ranp near the accident site. He took photographs which were
submtted as exhibits in this hearing.

Haeber stated that on Cctober 31, 1979, he pushed the brake
pedal with his hand and he felt no resistance. The pedal went
down to the floor. Based on his experience, the brake should
have stopped before going down to the floor

He interviewed Ray Wil ker, a nobil e mai ntenance
superintendent, whose job was to order parts and supervise
repairs. Wal ker said that the brakes on the \Wal don | oader never
were good. Wl ker stated that two naster cylinders were ordered
before the accident and that he thought that the naster cylinder
had been put in this Wal don. However, Wl ker stated that when he
| ooked after the accident he was surprised to find that a master
cylinder had not been installed in this | oader.

Haeber al so found a work order issued by George Hill, one of
Respondent's forenmen, on July 4, 1979, to Wl ker which stated
about the 5000 Wl don | oader, "Needs brakes and light." Haeber

al so found a purchase order for two master cylinders dated
February 23, 1979. Haeber concluded that the brakes were

i nadequate. He also found the gear shift stick wired in a
forward or | ow gear position.
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Craig Brannon testified that he operated the Wal don 5000 on the
earlier shift on July 8, 1979. He stated that the nachine did
not have brakes. He did not recall pushing the pedal that day
because the brake pedal had not worked on previous days. In
order to stop the machine, he needed to reverse gears by
reversing his foot on the foot pedal. He stated that sonetines
if he reversed the gear shift would pop out and into neutral. He
testified that he conpl ai ned about these mechanical problens to
his supervisor, Don Harmer. He stated that he was never
instructed not to use the Wal don 5000 | oader on either July 5, 6,
or 7, 1979. He testified that it was general know edge that the
brakes on the machine did not work. Most of the workers
conpl ai ned to each ot her about the brakes.

Law ence Reed testified that he has been a nobil e equi prent
repai rman for Respondent for the past 25 years. He stated that
t he mai nt enance supervisor, Ray Wal ker, instructed Reed to renove
the master cylinder fromthe Wal don 5000 | oader in question in
February of 1979. Reed renoved the naster cylinder fromthat
machi ne. He was told that a new master cylinder woul d be ordered
the next day. Reed never installed another master cylinder in
t hat Wal don and does not know whet her or not a master cylinder
was ordered or received. He stated that he did not work on that
machi ne after February 1979, and he did not know whether or not
the machi ne had a master cylinder at the tinme of the accident.
He testified that if a naster cylinder is renoved or enpty there
is little pressure on the brake.

Robert Jones stated that he worked at Respondent's m ne and
is a nenber of the union safety committee. He testified that a
few days before the accident he | ooked at the Wal don 5000 | oader
in question with George Hi Il and d arence Sinmons. Simmons had
refused to run the machi ne because of safety. Jones pushed the
brake pedal and the pedal went to the floor with little
resi stance. He stated that if the brakes were good the peda
woul d have gone no nore than halfway to the floor. Therefore, he
concl uded that the machine had no brakes. A work order was
witten requesting repair of the brakes. That work order was
admitted into evidence as Petitioner's Exhibit G 27. The date on
the work order is July 4, 1979, a Wdnesday.

Jones testified that Hill told the oncomi ng shift foreman
Donal d Hanmmer that the nachine had no brakes. Hanmmer said that
he told "Bal dy" (Roberts) about this. Jones acknow edged t hat
driving through nmud and water such as that found in the area
causes brake probl ens.

Ernie Curtis was working as a mine utility man and cl earing
the belt at the time that Levering was injured. Curtis used the
machi ne on the day before the accident, Saturday, July 7, 1979.
He stated that on that date the machine had no brakes and popped
out of gear. The brake pedal went to the floor. The gear stick
lever was wired into a forward position. It had been that way
for at least six months. When the wires would conme out of place
it would be rew red



Curtis stated that he spoke to Harold Roberts, a shift
foreman, about the brake on Saturday, July 7, 1979. Roberts told
Curtis to park the
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machi ne and that Roberts would try to get a maintenance man to
repair the brakes. The machi ne was not marked as being defective
or "tagged out." Roberts did not request that it be tagged out.

The following day as Curtis was shoveling he found Levering
pi nned between the Wal don and the catwal k. He called Roberts for
hel p and toget her they renoved Levering.

Bef ore the accident that day, Levering told Curtis that he
had told "Bal dy" about the defective brakes on the Wl don
Roberts did not tell Levering to go up the ranmp, however,
Levering went up the ranp in order to do the required job. He
stated that the ranp was approximately 30 feet |ong and that the
Wal don noved in | ow gear at a maxi num speed of two to two and a
half mles an hour

Dwi ght Kelley testified that on the day after the accident
he wal ked by t he Wal don 5000 | oader in question and he pushed the
brake pedal to the floor. He found no resistance in the pedal
He found the |Iinkage to the pedal was | oose and not connected
wi th anything. He saw no nmaster cylinder where it should have
been and saw no piston. He was told that the master cylinder had
been renoved previously. He reported this to Robert Stouton, the
m ne superintendent.

He stated that renoval of a nmaster cylinder renders the
braki ng system useless. He stated that Respondent's firm had
consi stent brake problens on nost equi prent due to nud and water.
Usual ly if brakes were defective, the machi ne woul d be deadl i ned
or taken to the shop. He testified that sonetinmes, but generally
not all the time, machines that were defective would be tagged
out. On cross-exam nation, Kelley stated that he could not see
the master cylinder fromwhere he | ooked. To view the master
cylinder, he would have to renove the plate on the fl oor
However, | ooking fromthe pedal side he saw no piston going
through the floor. Thus, even if the master cylinder was in
place it would be inoperative unless it was connected to the
pi ston which is was not.

Harol d Roberts testified for Petitioner as an adverse
Wi tness. He stated that at the tinme of the accident he was
Levering's foreman. Roberts denied being told by H Il on July 4,
1979, or before the accident that the \Wal don | oader had
i nadequat e brakes. Roberts al so denied being told by Curtis that
t he machi ne had i nadequat e brakes and an i nadequate gear shift.
Roberts admitted that after Levering had started work, Levering
had asked Roberts if he knew that the shift [ever was wired.
However, he denied that Levering told himabout the defective
br akes.

Roberts stated that he "assuned the brakes were adequate a
few days and before the accident.” He stated that he ran the
Wal don hinself in June and that the brakes were adequate. The
pedal did not go all the way to the fl oor

In his report, Roberts had said "Loader may not have had any



brakes.” He stated at the hearing that he never checked on this.
At first, he denied
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this as a possible cause. He stated that if the brakes were bad
enough t he machi ne woul d have been tagged out. He did not
personal |y push the brake pedal after the accident.

Ceorge Hill, a mne foreman for Respondent, testified that
Jones refused to run that Wl don | oader on July 3, 1979. He
stated that he then checked the brakes for pedal pressure with
his hand and found the brakes to be weak. The brakes went to the
floor showing little or no brakes. Hill told the maintenance
superintendent, Ray Wal ker, that this was a problem and the
brakes needed correction. Wal ker said that he woul d have the
brakes fixed either that shift or the next shift. On July 4,
1979, Hill wote a work order for repair of the brakes. He also
tol d anot her supervisor, Don Hammer, about the defective brakes.
He did not recall whether or not he told Roberts about the
def ecti ve brakes.

H |l stated that he did not tag out the |oader as being
unsafe. He acknow edged that he should have tagged out the
machi ne. The reason was that at the tinme he did not have any
tags. He did not check to see if the nmachi ne was repaired,
however, he did not assign anyone else to run the Wal don after he
requested repair of the brakes. Hill stated that the sl ope of
the ranp is 10 percent and any grade is sufficient to enable the
Wal don to coast down the ranp.

Daryl Beauchanp investigated the Wal don the day after the
accident, July 9, 1979. He pushed the pedal with his hand and
the pedal with just a little resistance pushed all the way to the
floor. He concluded that the accident was caused when the
machi ne popped out of gear and the operator lost control of it as
a result of having no brakes.

Beauchanp testified that adequate energency brakes are no
substitute for inadequate service brakes. He stated that the
conpany cooperated fully during his investigation and during his
regul ar inspections. He stated that Brannon said that he knew
t he brakes were bad before the accident but had not told anyone
about this. Beauchanp testified the withdrawal order is still in
effect in that the machine is still on the site unrepaired.

James Hamer testified for Respondent. He stated that a
week after the accident he | ooked at the Wal don 5000 on his own.
He had heard there was no master cylinder but when he | ooked at
t he machi ne he saw a master cylinder in place. He does not know
if there was a naster cylinder before or during the accident. He
does not recall working on the machine before the accident. He
noted that hydraulic lines were not connected to the master
cylinder. Wthout hydraulic lines being connected to the master
cylinder, the brakes would not work. He noted that the naster
cylinder was held in place by three nmounting bolts and coul d have
been installed in 10 to 15 minutes. He stated that he coul d not
tell how the hydraulic lines becanme disconnected. He indicated
that the master cylinder that he saw was not a new one, it was
rusting. He could not tell if there was a rod going between the
master cylinder through the firewall to the pedal



~912

Howard MIler testified that he was Respondent's m ne nmai nt enance
superintendent between 1974 and 1978 and since March 1, 1980, but
not at the tinme of the accident. He has operated the Wal don 5000
and is famliar with the machine, including its repair. He
stated that the machine's top speed and range is 2.5 mles per
hour. He testified that the machi ne had brake problens from 1974
to 1978. He reported concerning tests that were nmade with a
simlar but |arger \Wal don Mbdel 6000 | oader at the mine. These
tests indicated that on | evel ground by shifting gears between
forward and reverse the machi ne coul d be stopped at between two
and a half and approxi mately nine feet.

M1l er stated that Respondent no | onger has any Wl don 5000
in use. These have been repl aced by Bobcat nmachi nes whi ch do not
use hydraulic brakes and therefore have nore effective braking
syst ens.

Mller testified that he exam ned the work slips for 1979
and found no slip conplaining about the gear shift popping out of
range, however, these slips were not conplete and many were not
avai |l abl e.

On cross-exam nation, MIler stated that if the Wl don
popped out of gear on that ranmp and had no brakes it woul d coast
at about 10 miles per hour until it stopped or hit sonething.

Davi d McVi cker has been Respondent’'s safety director or
i ndustrial relations manager since May 1979. He stated that he
acconpani ed Beauchanp and Haeber during their investigations. He
had submitted a report which said "No brakes" but this was based
on hearsay of others. He was told by a nechanic that the master
cylinder was in the Wal don but the |lines were di sengaged. He
stated that if the hydraulic |lines were not connected, the brakes
could not work. He did not check to see if the brake pedal was
connected to the piston.

Wth regard to repair orders, he stated that if work is done
a yellow copy is received. Wth regard to the July 4, 1979, work
order for brakes, he found no yellow copy. Thus, he had no
information to indicate that the brakes had been repaired after
July 4, 1979. He also had no information that would indicate
that a master cylinder had been installed on that \Wal don 5000
after it had been renoved by Reed in February 1979.

CONCLUSI ONS OF LAW AND CONCLUDI NG FI NDI NGS

I find that Respondent violated the mandatory safety
standard at 30 C.F.R 057.9-2 as alleged. That standard reads:
"[057.9-2 Mandatory. Equi pnent defects affecting safety shall be
corrected before the equi pment is used.™

The evidence is overwhel mng that on July 8, 1979, when M.
Levering used the Wal don 5000 | oader at Respondent's facility the
machi ne had defecttive brakes and had a defective gear shift. 1In
its posthearing brief, Respondent argued that the problemwth
the | oader's brakes was not one which affected safety because



"the machine's use was to be restricted to
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traveling only on level ground at a speed of two and one-half
mles per hour.” Although the machine noved slowy, it was
extremel y dangerous because of its heavy weight. Even on a
slight incline the nmachine was capable of rolling and injuring
either a pedestrian or its operator. |In fact because of the
defective brakes, M. Levering suffered injuries which

i ncapacited himfor 14 nonths.

Upon consideration of the criteria in section 110(i) of the
Act, | assess a penalty of $10, 000, the maxi mum anount aut hori zed
by section 110(a), against Respondent. | find that Respondent
(1) is a nmedium sized operator; (2) has a history of 140
violations of the Act in the 2-year period prior to this
violation; (3) abated the violation in good faith; and (4)
assessnment of this penalty will not affect Respondent's ability
to continue in business. Further, | find that this violation (5)
constituted gross negligence and (6) was of severe gravity.

30 C.F.R [100. 3(d) (3) defines gross negligence as foll ows:

"Gross negligence"” means an operator either caused the
condition or practice which occasioned the violation by
exerci sing reckless disregard of nmandatory health and
safety standards or recklessly or deliberately failed
to correct an unsafe condition or practice which was
known to exist.

| find that in failing to correct the |oader's defective
brakes before the July 8, 1979 accident, Respondent recklessly
and deliberately failed to correct an unsafe practice which was
known to exist.

First, M. Ray \Wal ker, Respondent's fornmer nobile
mai nt enance foreman ordered its nechanic, Laurence Reed to renove
the master cylinder for the | oader in February, 1979. There is
no evidence that this master cylinder was replaced before the
accident. The | oader was continued in use after the cylinder was
renoved.

Second, on July 4, 1979, M. Ceorge Hill, one of
Respondent's foremen in the conpany of M. Randy Jones inspected
the | oader and found that it had little or no brakes. H Il then

gave a work order to Wal ker who prom sed to repair the brakes on
that shift or the next shift. The work order stated: "Needs
brakes and lights.” Hi Il also told another supervisor, Don Hamer
about the defective brakes. Hill did not tag the machi ne out

al t hough he admitted that he shoul d have and the machi ne
continued in use.

Final Iy, another of Respondent's foremen, Harold Roberts,
was told of the defective brakes both by Ernie Curtis on July 7,
1979 and by Levering on July 8, 1979. Although Roberts was told
that the brakes was defective by Curtis, he told Levering to use
the | oader the next day. | credit Levering' s testinony that when
Levering conpl ai ned about the brakes shortly before the accident,
Roberts told himto continue to use the | oader because other



equi prent had to be repaired first.
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These actions and inactions by Respondent’'s forenen and
supervisors constituted a deliberate decision to continue to use
a machi ne that they knew was unsafe over an extended period of
ti me despite numerous warni ngs and opportunities to repair or
di sconti nue use of the machine. The defective brakes were
further aggravated by the defective gearshift which would pop out
of place throwi ng the machi ne out of a running gear and into
neutral. Instead of repairing the gearshift, Respondent's wi red
it into place in a defective, makeshift manner. This entire
course of conduct constituted a deliberate and reckl ess regard
for safety and a reckless and deliberate failure to correct an
unsafe condition

My finding of severe gravity is first based upon the fact

that this was an extrenely heavy machi ne capable of killing or
seriously injuring either its operator or a pedestrian as a
result of its deficient brakes. |In fact, M. Levering was

di sabl ed for over a year because of this violation

Additionally, the fact that the deficient brakes continued over a
substantial period of tine increased the probability that soneone
woul d be i njured.

ORDER

Respondent is ORDERED to pay $10,000 in penalties within 30
days of the date of this Order

Edwin S. Bernstein
Admi ni strative Law Judge



