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UNI TED M NE WORKERS OF AMERI CA, Conpl ai nt of Di scharge,
LOCAL UNI ON 9800, Di scrimnation, or Interference
COVPLAI NANT
V. Docket No. KENT 80-216-D
SECRETARY OF LABOR Peabody Coal, Riverview M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)
R
THOMAS DUPREE,
RESPONDENTS

DECI SI ON

Appearances: J. Davitt MAteer, Esqg., Center for Law and Soci al Policy,
Washi ngton, D.C., for Conpl ai nant Local Union No. 9800
Thomas P. Piliero, Esq., Ofice of the Solicitor, US.
Department of Labor, Arlington, Virginia, for Respondent
Secretary of Labor;
Stuart A Kirsch, Esq., Anerican Federation of Government
Enpl oyees, Washington, D.C., for Respondent Thomas Dupree.

Bef or e: Chi ef Admi nistrative Law Judge Janes A. Broderick
STATEMENT OF THE CASE

The conplaint filed in this case alleges that the M ne
Safety and Health Administration (MSHA) or Thonmas Dupree viol at ed
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C [815(c), by threatening a | awsuit agai nst Local Union
9800, United M ne Wrkers of Anerica, in retaliation for the
| ocal notifying MSHA of alleged irregularities in inspections at
Peabody Coal Conpany's Riverview Mne. Respondent MSHA filed a
nmotion to disnmss and a notion for sumrary deci sion on the ground
that it is not a person subject to section 105 of the Act. These
contentions were rejected by an order denying the notions issued
on Septenber 25, 1980. 2 FMSHRC 2680.

Pursuant to notice, a hearing was held on January 13 and 14,
1981, in Evansville, Indiana.
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Menbers of Local Union 9800 who testified for Conplainant were
Houston El nore, George Christian, Richard Enbry, Charles WIKkins,
Ri chard Maddox, Neil Butterworth, and Randal | Duncan. James Rowe
and Thomas Gaston, officials of District 23, United M ne Wrkers
of Anerica, also testified for Conpl ai nant. Conpl ai nant call ed
three additional wi tnesses who are officials in MSHA's District
10 O fice, Charles Dukes, WIlliam Craft, and Bobby HiIl. Thomas
Dupree, an MSHA inspector and president of Local Union 3340 of
the American Federation of Government Enpl oyees (AFGE), testified
on his own behal f. Respondent MSHA call ed no witnesses.

The parties have filed briefs on the issues presented and,
havi ng consi dered them and the record as a whole, | nake the
fol |l owi ng deci si on.

FI NDI NGS OF FACT

1. During the period in question, many Local Union 9800
menbers were enpl oyed at Peabody Coal Conpany's Riverview Mne in
West ern Kent ucky.

2. In August of 1979, officials of Local Union 9800
di scovered that there nay have been irregularities in certain
i nspections at the R verview M ne conducted in late July of 1979
by MSHA inspectors. They concluded that records indicating that
coal -dust sanpl es and environnental noise sanples had been taken
were falsified and those sanples had not, in fact, been taken

3. The president and other officials and nmenbers of Local
Uni on 9800 di scussed their allegations with officials of MSHA s
District 10 Ofice. They were assured by those officials that
the matter would be investigated and they woul d be advi sed of any
di sciplinary action taken as a result.

4. By early Decenber, 1979, nmenbers of Local Union 9800
decided that the matter was not being handled to their
sati sfaction. Houston El nore, president of the local, then wote
a letter, dated Decenber 2, 1979, to Joseph Cook, MSHA s
Admi ni strator for Coal Mne Safety and Health. The letter
expressed the |local's concern over the thoroughness of the
i nvestigation and went on to state: "W now have reason to
believe that the practice of falsifying federal records and
reports may be a wi despread practice in MSHA District #10 and
accepted as a nornmal way of doing business.” (Conplainant's Exh.
No. 1). The letter was not nailed until early or md-January
1980.

5. Enployees of MSHA District 10, including its inspectors,
are represented by AFCGE Local Union 3340, whose president is
Thomas Dupree. A copy of Elnore's letter became available to
personnel in District 10 and was w dely di scussed by the
i nspectors. Dupree infornmed the inspectors that he intended to
call the United Mne Wrrkers' District 23 Ofice to see if
district officials supported the above-quoted statenent by
El nor e.



6. On January 31, 1980, Dupree called Thomas Gaston,
president of United Mne Wrkers of Arerica District 23 fromthe
MSHA District 10 Ofice in Madisonville, Kentucky. Dupree
identified hinmself as a District 10 MSHA i nspector and as a
representative of an enpl oyees' union at District 10. He
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told Gaston that he thought the above-quoted statenment m ght be
defamatory and intended to ask | egal counsel whether, based on

it, Elnmore could be sued for libel. Gaston informed Dupree that
he generally supported the sentinments expressed in the letter

al t hough he mi ght not have phrased his criticismaquite the sane
way. He stated that he did not think the letter was |ibel ous.

7. After the call, Dupree sent Elnore's letter to his
superiors in the AFGE with a note describing his constituency's
di stress over the quoted passage. No further action was taken by
the AFGE, Dupree, or MSHA with respect to a | awsuit agai nst
El nore or Local Union 9800, although Joseph Cook did respond to
Elnore's letter.

| SSUES (FN. 1)

1. Didthe letter fromE nore to Cook dated Decenber 2,
1979, constitute activity protected under section 105(c) of the
Act ?

2. Were Dupree's statements to Gaston during their phone
conversation of January 31, 1980, inputable to MSHA?

3. Were Dupree's statenments to Gaston during the same phone
conversation unl awful under section 105(c) of the Act?

STATUTORY PROVI SI ON
Section 105(c) (1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of mners at the coal or other m ne of
an all eged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for
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enpl oyment is the subject of mnedical eval uations and
potential transfer under a standard published pursuant
to section 101 or because such mner, representative of
m ners or applicant for enploynment has instituted or
caused to be instituted any proceedi ng under or related
to this Act or has testified or is about to testify in
any such proceedi ng, or because of the exercise by such
m ner, representative of miners or applicant for enploynent
on behalf of hinself or others of any statutory right
af forded by this Act.

DI SCUSSI ON W TH ADDI TI ONAL FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
A. The Letter fromEl nore to Cook, Decenber 2, 1979

Respondent Dupree argues that the letter fromE nore to Cook
was not protected activity under the Act. Both Respondents argue
that the letter witten, signed, and nailed by Houston El nore,
presi dent of Local Union 9800, was not the act of the |ocal

The Act gives unique responsibilities to mners and their
representatives in carrying out its provisions.
M ner-representatives have the right to acconpany MSHA inspectors
"for the purpose of aiding such inspection and to participate in
pre- or post-inspection conferences held at the mne." Mners or
their representatives have the right to an i medi ate inspection
if they notify the Secretary of an alleged health or safety
violation or an inmm nent danger. They nmay be entitled to an
informal review by the Secretary for any refusal to issue a
citation with respect to any such alleged violation or danger. |
have found in this case that the alleged irregularities in the
MSHA i nspection records were discovered by officials of Loca
Uni on 9800. | have found that the president of the [ocal and
other officials discussed the irregularities with MSHA of ficials.
Clearly, these were activities related to safety in the mne and
therefore were protected under the Act.

The letter in question was witten because the local felt
that MSHA was not properly handling the case. There is no
evi dence and no suggestion except in the argunments of counse
that Elnore wote the letter because of a matter personal to
hinself. It grew out of the union concern over safety in the
mne. Wiether it was formally authorized by a nenbership neeting
isirrelevant. Elnore was the local president and is presunmed to
be authorized to speak for the union in matters of union concern
| conclude that the letter was the act of Conplainant and that it
was activity protected under the Act.

B. WMSHA's Liability for Dupree's Conduct

Based upon the testinony of Dupree and Gaston, the parties
to the conversation, Dupree did not state that he was speaking
for MSHA. There is no evidence that he was authorized, expressly
or inpliedly, to respond to the letter on behalf of MSHA. The
fact that he was an MSHA inspector and used MSHA facilities
hardly creates apparent authority, but even if it did, it was
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expressly negated when he identified hinself as "a representative
of some union that represented [ MSHA inspectors]” (Tr. 398, 424).
It is not clear, furthernore, whether the doctrine of respondeat
superior can be applied in a case such as this. See Mnell v.
Department of Social Services, 436 U S. 658, 692-694 (1978). But
even if the doctrine applied, Dupree's conduct involved herein
cannot be attributed to MSHA. | find that Respondent MSHA cannot
be held liable as a principal for the statements of Dupree in the
t el ephone conversation in question

C. D d Dupree's Remarks Constitute A Violation of Section 105(c)?

My finding as to the content of the tel ephone call is
contained in Finding of Fact No. 6. | reject Conplainant's
contention that Dupree threatened El nore or Local Union 9800. In

deci di ng whet her Dupree's statenments viol ated section 105(c), the
focus nust be on the reaction of the ordinary listener in
Gaston's circunstances. The way other United M ne Wrkers of

Ameri ca nenbers understood the conversation as reported to them
is largely irrelevant. That they may have believed NMSHA
threatened to sue Local Union 9800 in retaliation for conplaining
about inspection irregularities is uninportant if no such threat
was nade.

Thomas Gaston was and renains the president of United M ne
Workers of America District 23. He supervises the union's
affairs in Western Kentucky and is famliar with | egal matters,
havi ng hel ped to negotiate and adm ni ster collective bargai ning
agreenments and having participated in litigation in which the
uni on was i nvol ved.

According to Gaston, Dupree called himto see if District 23
supported the statenents in Elnore's letter of Decenmber 2, 1979
Dupree supposedly stated further that he felt the letter was
i bel ous and that he had talked to an attorney who agreed. In
view of the short period of time which had el apsed since Dupree
received Elnore's letter and in view of Dupree's subsequent
action, | find that Dupree actually stated that he intended to
consult an attorney on the matter. | find that Dupree did not
threaten a lawsuit in so many words. The purpose of the phone
call was to see if Elnore's letter was supported by District 23.
Thi s was the understandi ng of both Dupree and Gaston. | cannot
conclude that the statements of Dupree constituted interference
"with the exercise of the statutory rights of any mner,
representative of mners * * *." Dupree was acting in good
faith and was notivated by a concern for the nenbers of his
uni on.

Grave questions involving the first amendnent protection of
the right of free speech would be presented if | concl uded that
the M ne Safety Act authorized the Comni ssion to punish
(Conmpl ai nant seeks disciplinary action agai nst Dupree) speech of
the kind shown in this record. "It is firmy established that a
significant inpairment of First Amendnent rights nust survive
exacting scrutiny.” Erod v. Burns, 427 U S. 347, 362 (1975).
The conmuni cation involved here was not physically or



econom cally coercive, nor did it threaten such coercion.
Therefore, it is "communication" and not "action" and is
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entitled to rigorous first amendment protection. See EMERSON, THE
SYSTEM OF FREEDOM OF EXPRESSI ON, 423-425 (1970). See al so TRl BE,
AMERI CAN CONSTI TUTI ONAL LAW (1978), 582

[ overnment regulation * * * aimed at the

[ communi cation] * * * is unconstitutional unless
government shows that the nmessage bei ng suppressed
poses a "clear and present danger” constitutes
defamatory fal sehood, or otherwise falls on the
unprotected side of one of the Iines the court has
drawn to distinguish those expressive acts privil eged
by the first amendnent from those open to government
regul ation with only mnimal due process scrutiny.

To construe the Mne Safety Act in such a way that it would
di rect punishing the speech found herein to have taken pl ace,
even if possible under nornms of statutory construction, would
bring it in conflict with a nost basic constitutional right. |
cannot so construe it.

CORDER

Based upon the above findings of fact and concl usi ons of
law, | find that Respondents did not violate section 105(c) of
the Act as charged in the conplaint, and the case is D SM SSED

James A. Broderick
Chi ef Administrative Law Judge
~FOOTNOTES_ONE

1 The conpl aint does not charge that the all eged
falsification of records and MSHA's response thereto are
unlawful , and | do not consider this an issue in this case. MSHA
and Dupree both assert that Local Union 9800 did not formally
aut horize or initiate these proceedings. | know of no rule of
| aw requiring such formal authorization. Oficers and nmenbers of
the I ocal participated in the case. Counsel has appeared for the
local, and there is a strong presunption that he is authorized to
do so. Bethlehem Steel Corporation v. Deevers, 389 F.2d 44
(1968).



