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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CHARLES E. BLANKENSHI P, Conpl ai nt of Discrimnation
COVPLAI NANT
V. Docket No. WEVA 79-336-D
WP COAL COVPANY, No. 21 M ne
RESPONDENT
DEC!I SI ON

Appearances: Larry Harless, Esquire, Charleston, Wst Virginia,
for the conpl ai nant;
Harold S. Al bertson, Jr., Esquire, Charleston, West
Virginia, for the respondent

Bef ore: Judge Koutras
Statement of the Case

On May 29, 1979, conplainant filed a discrimnation
conplaint with the Secretary of Labor agai nst the respondent
pursuant to section 105(c) of the Federal Mne Safety and Heal th
Act of 1977. The conplaint was in the formof a sunmary statenent
of the alleged discrimnatory action, and it was filed with
MSHA's District No. 4 field office in Logan, West Virginia.
Subsequently, on July 10, 1979, MSHA infornmed the conpl ai nant
t hat upon conpl etion of an investigation concerning his
di scrimnation conplaint, MSHA determ ned that a violation of
section 105(c) had not occurred. Conplainant was advised that if
he di sagreed with MSHA s disposition of his conplaint, he was
free to file a conplaint on his own behalf with the Conm ssion

By letter received August 9, 1979, conplainant filed his
di scrimnation conplaint with the Conm ssion, and asserted that
he had been threatened, discrimnated against, and punished
unjustly because of his position as the chairman of the mne
heal th and safety conmttee, and he enclosed a copy of his
previous conmplaint filed with MSHA in support of his Conm ssion
conplaint. He also asserted that "there were other actions taken
against nme that aren't in the report,"” but he failed to furnish
any details in this regard, or to otherwi se indicate the nature
of the alleged "other actions.” Wth regard to his origina
clains of discrimnation, they are summarized as follows in a
statement executed by the conpl ai nant:
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(1) On or about April 4, 1979 a dispute arose about
firebossing the mne after the fan shut down. M.
Bl ankenshi p conpl ai ned about this and the state m ne
i nspector supported his position. As punishnent, M.
Bl ankenship was required to "shovel in the hole" by
Freddy Vance. Wtnesses: R Evans, B. Sipple, Blevins,
C. Bailey, Jr.

(2) On April 10, 1979 a dispute arose about Forenman
Pedro Mendez transporting heavy rails into the m ne on
a mantrip carrying men to the section. M. Blankenship
di scussed this dispute with Ray Herndon and Dewey W ey
in the mne office. Dewey WIey became very angry and
told M. Blankenship "the first chance |I get, 1'll fire
your rump". Wtness: Danny Neace.

(3) On April 12, 1979 M. Bl ankenship was fired for
all egedly instigating a work stoppage. The facts are
that M. Bl ankenship was follow ng the instructions of
his local union president to stop the nen from |l eavi ng
the mne site, and instead to neet on the conpany
parking |l ot to discuss the problem The conpany had
previously requested that the men nmeet on the parking
ot instead of |eaving the prem ses. The di scharge of
M. Bl ankenship thus put into concrete effect M.
Wley's April 10, 1979 threat to "fire your runp".

(4) On or about April 13, 1979 at the contractua
"24-48 hour" meeting on M. Bl ankenship's di scharge,
Dewey WIley offered to rescind the discharge if M.

Bl ankenship would enter into a witten agreenent
renoving himfromthe Mne Health and Safety Committee
for a period of one (1) years [sic]. M. Blankenship
rejected this offer. Wtnesses: B. Belcher, Pete
Brown, D. Neace, T. Hodge, F. Robinette, R Accord.

By letter filed August 30, 1979, M. Bl ankenshi p advised
that he was seeking to clear his work record and to recoup back
pay | ost during his suspension. The supension resulted from an
arbitration proceedi ng concerning M. Blankenship's proposed
di scharge for allegedly instigating the work stoppage referred to
in his conplaint. |In addition, in response to nmy order of August
19, 1980, directing the conplainant to provide specific details
concerning the "other actions" of alleged discrimnation, M.

Bl ankenshi p responded by letter filed Septenber 22, 1980, as
fol | ows:

The other actions stated in the letter were other
threats by Dewey W/l ey (conpany personal director).
Al so, | feel | have been puni shed because of ny
position as Mne Health & Safety Committee.

| filed a grievance on #21 bat hhouse for failure to
comply with the federal |aw under MSHA, our district
safety
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coordi nators Ronal d Nel son and Ri chard Cooper responded
to the grievance and went to the bat hhouse. Dewey WI ey
threatened ne with ny job as he had done before. | am
sending a copy of the district report.

| submitted a safety grievance on toilet facilities in
the mnes after WP Coal Conpany conplied with the | aw
by furnishing portable potties in the mnes. WP Coa
Conpany stated who ever used one of the toil et
facilities had to enpty it. | asked the conmpany to
also conply with the article on keeping them sanitary.

| asked the conmpany to have it cleaned. Joe Bragg, day
shift foreman, canme to the section and acknow edged
asked themto have it cl eaned and he renoved nme from ny
job and told nme to take it to the track so it could be
took outside and cleaned. | did not use the portable
potties. | feel the conpany did this to punish nme for
filing a grievance on portable potties because of ny
position as Chairman of [sic] Health & Safety
Conmittee. Wtness: Randall Evans.

M. Dewey WIley also stated that he would see to it
that I would enpty the potties if |I filed a grievance
on keeping portable potties sanitary. Wtnesses:
Frank Robinette, Field Representative, Ronald Nel son
safety director for District 17.

Respondent filed a response to the conmplaint filed by M.
Bl ankenship and denied that it had discrimnated agai nst him
Further, respondent asserted that since the initial conplaint and
relief requested by M. Blankenship related to his suspension on
April 12, 1979, no consideration should be given in this
proceeding to any all eged acts of discrimnation which the
conpl ai nant cl ainms occurred after May 29, 1979, the date his
di scrimnation conplaint was filed, and that no testinony
regardi ng these alleged additional acts of discrimnation should
be permtted at the hearing. Respondent filed a witten notion
seeking to limt the hearing to events prior to May 29, 1979, and
after oral argunment on the record at the hearing of January 6,
1981, the notion was denied (Tr. 7-A), and testinony was taken
concerning the "other actions" referred to by the conplainant in
his letter of Septenber 22, 1980.

This matter was heard in Charl eston, West Virginia, during
the term January 6-7, 1981, and the parties appeared by and
t hrough counsel and participated fully in the hearing.
Post heari ng proposed findi ngs, conclusions, and supporting briefs
were filed by the parties and the argunments presented therein
have been fully considered by me in the course of this decision

| ssue Presented

The principal issue presented in this case is whether M.
Bl ankenshi p' s suspension was in fact pronpted by his mne health
and safety activities, and whether or not the asserted acts of
di scrimnation as detailed by the
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conpl ainant in his conplaints of May 29, 1979, as well as

Sept ember 22, 1980, constituted acts of discrimnatory
retaliation, intimdation, or harrassnment as a result of
conplainant's protected mne health and safety activities in his
capacity as chairman of the mne safety and health commttee.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 00815(c) (1), (2) and

(3).
Testinmony and Evi dence Adduced by the Conpl ai nant

Charles E. Bl ankenship testified that he is enployed by the
respondent as a continuous mner operator, that he has been so
enpl oyed for approximately 7 years, and is assigned to the No. 21
M ne, one of two mines currently operated by the respondent. He
is a menber of UMM Local Union 5922 and serves as chairman of
the m ne health and safety comittee as well as the mne
conmittee, and in these capacities he has represented the mners
at both the No. 21 Mne as well as the No. 19-C M ne conti nuously
since 1977. He al so serves as chairman of COWPAC, a
UMAMA- endor sed political action conmttee relating to mning
i ndustry laws and community-related mner activities (Tr. 10-17).

M. Bl ankenship testified that on February 13, 1979, he
filed a grievance with m ne superintendent Ray Herndon concerning
the lack of water at the bathhouse which had been installed at
the then operating No. 20 Mne (Exh. G 2). M. Herndon assured
himthat water would be provided or the nen would be paid $1.75
each per day as compensation for the lack of water. Water was
not provided and the nmen were not conpensated, and this resulted
in a strike or work stoppage on April 13, 1979. Prior to this
ti me, another bathhouse grievance had been filed (Exh. G 3) but
it was withdrawn after the respondent corrected the condition
which was in issue, nanmely, the installation of floor safety
strips to preclude stunbling hazards (Tr. 17-26).

M. Bl ankenship testified that on April 4, 1979, the main
mne ventilation fan went down on the "hoot ow" shift. After he
reported to work, he and M. Randall Evans were assigned to
"police" and clean up the parking lot by his inmediate
supervi sor, foreman Freddi e Vance, while the other seven nmenbers
of his crew were "standing around.” While he was doing this,

m ne safety director Junior Aiver and he got into a dispute as
to whether the mine had to be fire bossed before the nen were
permtted to go in. M. Blankenship believed that since the fan
had been down for over 2 hours, the state | aw required the m ne
to be fire bossed, but M. Aiver did not. A telephone call was
made to a state mne inspector and he confirnmed M. Bl ankenship's
position. Shortly thereafter, he and his crew were assigned by
M. Vance to shovel coal spillage in and around the underground



panl i ne area known as "the hole" while another crew renai ned
out side "laughing at us." Eventually,
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after the fire bossing was conpleted at 11 a.m, he and his crew
resumed their normal work duties in the mne (Tr. 27-31).

M. Bl ankenship testified that on April 10, 1979, safety
conmitteeman Dani el Neace cane to himw th a conplaint that the
third shift mne foreman, Pedro Mendez, had permitted severa
i nexperienced mners to be transported in a battery-powered car
toget her with 80-pound steel rails positioned over their heads.
A nmeeting was held over this incident, where M. Mendez, M.
Neace, personnel director Dewey WI ey, and superintendent Ray
Her ndon were present. After the neeting was over and as they
were | eaving the room M. Wley remarked: "This nit-picking
stuff - I'Il get you yet" (Tr. 32-34). Several days later on
April 12, when he reported to work at 8 a.m, he |earned that the
previ ous mdni ght or "hoot ow" shift had gone on strike, and
Bill Belcher, president of the local, informed himof this fact.
M. Bel cher advised himthat a neeting had been called at the No.
19- C bat hhouse to discuss the strike and M. Bel cher instructed
himto go to the No. 19 Mne, 3 mles away, to advise the nmen not
to go home and to remain for the nmeeting to discuss and settle
the dispute. He went to the parking |lot area of the No. 19 M ne
and waited for M. Belcher with several of his fell ow workers
(Tr. 26, 35-36).

M. Bl ankenship stated that the strike di spute was over the
fact that the nen had not been conpensated for the |ack of water
in the bathhouse. He stated that he tried to talk the nen into
goi ng back to work because the work stoppage was illegal, but
that they went honme after the neeting. He also left and went
hone but returned on the evening shift and tried to get the nen
to stay. He then returned on the following third or "hoot ow"
shift and finally convinced the nen on that shift to go back to
work. Upon reporting to work, the next day, M. Herndon gave him
an envel ope which contained a discharge slip and told hi mthat
"this wasn't nmy idea.”" M. Blankenship took the slip to his
union field representative and initiated a discharge grievance
(Tr. 37-41).

M. Bl ankenship indicated that the initial step in his
gri evance was the "24-48 hour" neeting with m ne managenent,
where each side presented testinony. He stated that throughout
this meeting mne managenent requested himto relinquish his nmne
conmittee and safety committee positions, and that if he agreed,
he woul d only receive a small suspension rather than a di scharge.
VWhen he declined to relinquish the conmttee positions, his case
proceeded to arbitration the followi ng week (Tr. 42-46; Exhs. G4
through G- 7). The arbitration was resolved by M. Bl ankenship
recei ving a 30-day suspension, and M. Blankenship testified that
his representative, Frank Robinette, told himthat m ne
managenent had sought his resignation fromhis safety committee
job but that the arbitrator denied that request. M. Bl ankenship
was in fact suspended for 30 days without pay (Tr. 47-52).

After returning to work foll owi ng his suspension, M.
Bl ankenshi p indicated that he filed another grievance (Exh. C 8)
concer ni ng the bat hhouse because the nmen still had not been paid



for the periods when there was no water available. That
grievance was settled when the nmen, including hinself, were paid
conpensation (Tr. 54), but subsequent bathhouse probl ens
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with water, lights, an exhaust fan, and | ack of sufficient shower
heads resulted in additional periodic grievances being filed (Tr.
55). A neeting was held at the bathhouse, where union district
safety director Richard Cooper, Ron Nelson, M. Wley, and M.
Her ndon were present. At that neeting, M. Wley told himhe
would "fire me" and "get rid of me" (Tr. 56).

M. Bl ankenship testified that on one occasion, follow ng
hi s suspension, his imedi ate foreman, Freddie Vance, stated:
"Charlie, you're going to keep it up and they've probably got a
hit man after you right now' and that "the company will catch you
in the wong place one of these tines and they' Il get you."

These statenents were nmade in the presence of his entire crew,
but M. Vance offered no further specifics (Tr. 58).

M. Bl ankenship testified that he requested the respondent
to provide sanitary portable toilets for the nen underground and
that one was provided for his section. However, when the
respondent failed to provide themfor others, he filed a
grievance insisting that the respondent conply with the | aw.

Al t hough the conpany policy dictated that each miner had to

renove the toilet which he used fromthe mne, he was instructed
by assistant nmine foreman Joe Bragg to hel p anot her nminer renove
his used toilet. M. Bragg told himthat it was not his idea and

that "I just got orders to tell you to get it out of here" (Tr.
60). He helped M. Randall Evans carry the toilet to the track
under protest and M. Wley later told himthat "I'lI|l see that

you enpty it" (Tr. 61). The toilets weigh approximately 10 to 15
pounds (Tr. 62).

M. Bl ankenship stated that during his tenure as chairnman of
the m ne safety committee, he has filed nunerous bat hhouse
conpl aints concerning 30 C F.R [75.1712, roof-control problens,
manbus probl ens, and ot her violations, and when the respondent
woul d not cooperate with him he resorted to section 103(g) of
the Act and requested MSHA inspectors to cone in and obtain
conpliance (Tr. 66-67). He also contacted state inspectors and
uni on safety representatives both before and after his 30-day
suspension (Tr. 68).

M. Bl ankenshi p expl ai ned the procedures for filing safety
conplaints and he identified several docunents which constituted
t el ephone conpl ai nts whi ch he made or was sonehow responsi bl e for
initiating (Tr. 88-93, Exhs. C 10 through C18). Al but the
first two are dated after May 29, 1979, and they were received in
evi dence over the respondent’'s objections (Tr. 96). M.

Bl ankenshi p stated that m ne managenent accused hi m of
"nit-picking” and being "radical" and that he would cause the
m ne to shut down because his conplaints resulted in fines (Tr.
94).

On cross-exam nation, M. Bl ankenship confirmed that the
strike or work stoppage occurred on April 12, approximtely 2
nmont hs after his bathhouse grievance of February 13, 1979, was
filed. He stated that he did not pursue the bathhouse grievance
(Exh. G 2) further with the respondent because he relied on its



word that the men would be paid (Tr. 98-101). He considered
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the shoveling incident in the "hole" with his crewto be

puni shrent and considered it "less desirable” work (Tr. 102).
Regardi ng the incident concerning transporting inexperienced

m ners, he confirmed that M. WIley "nmade the accusation to ne
that he'd get rid of me.” M. Blankenship recalled no
conversati on concerni ng absenteei smor the respondent's policy
concer ni ng absenteeism and he denied telling M. Wley that the
policy "was not worth the paper it was witten on" (Tr. 104).

Regarding the strike, M. Blankenship stated that Union
Presi dent Bel cher conducted the neeting with the nen and that it
was his position that the dispute should be settled through the
grievance procedure. He stated that he told the nen to go to
work but that they left spontaneously. Followi ng the strike, the
respondent accused hi mof being the instigator and advi sed hi m of
its intent to suspend himwith the intent to discharge (Tr.
105-111).

M. Bl ankenshi p confirmed the 24-48 hour neeting concerning
hi s suspension grievance and stated that he was satisfied with
M. Robinette's representation on his behalf at that neeting but
was di ssatisfied with the subsequent arbitrator's action in
excluding himfromthe hearing roomprior to rendering his
decision (Tr. 112-114). He denied ever threatening M. Robinette
with a lawsuit as a result of the arbitration decision but rather
that M. Robinette and his union advised himto pursue the matter
further through the instant discrimnation action under the Act.
He did so because he believed he was discrimnated agai nst
t hrough the proposed di scharge because of safety reasons rather
than for instigating the strike in question (Tr. 113-114).

M. Bl ankenship confirmed that at the 24-48 hour grievance
meeting with mne managenent, he was asked to relinquish both his
safety conmittee job as well as his union commttee job. He
believed that the April 12 or 13 strike was related to his mne
safety conmittee activities because "the conpany brought this on
me because of safety reasons" because the failure of the
respondent to settle the mners' grievance resulted in the
di spute which led to the strike. At the tine he received M.

Bel cher's instructions to proceed to the parking |ot neeting, he
bel i eved he was acting in his capacity as both the safety

comm tteeman as well as the mne conmtteenman because of the
conbi nati on of factors concerning the |ack of water in the

bat hhouse as well as the failure by the respondent to conpensate
the men for this (Tr. 118). He also confirnmed that M. Vance
never threatened himand that he had never received any

t hreat eni ng phone calls at his home. Wile he has received
obscene calls, he cannot attribute themto the instant proceeding
and stated that his phone nunber is readily available (Tr. 120).

Regarding the portable toilet incident, M. Blankenship
confirmed that on the day in question it was used by his
conti nuous mner hel per, M. Evans, and that the m ner was
tenporarily down and idle. He conceded that m ne nanagenent
deci ded that he should help M. Evans carry the toilet out, and
while he did not like it, he had no argunent with the decision



(Tr. 123-125). He also indicated that he advised M. Bragg that
he was acting under protest and that M. Bragg told himthat the
order came from "outside" but he did not state
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who gave the order (Tr. 130). M. Blankenship stated that
several persons |aughed about the incident (Tr. 131).

In response to bench questions, M. Blankenship stated that
the portable toilet was carried three breaks and placed on the
mantrip to be taken outside (Tr. 136). Regarding the shoveling
i ncident, he stated that it was the first time he could recall an
entire crew being assigned to shovel and clean the belt in
question, and in the event of a breakdown it was not unusual for
a shuttle car operator to be assigned such duties. However, he
bel i eved he was being punished at the tinme because he prevail ed
in the confrontation over the ventilation fan being down and the
requi renent for fire bossing the mne. Wen asked who assi gned
himthe task of shoveling, M. Blankenship replied as foll ows
(Tr. 140-141):

Q Shortly after the tel ephone conversation, soneone
from m ne managenent told you to go shovel in the hole.

A. M. Freddie Vance. He also stipulated it wasn't
hi s idea.

Q Now, that's the second tinme sonebody from nine
managenment has assigned you to do certain chores which
you felt was retaliation and in both instances these

i ndividual s purportedly told you it wasn't their idea.
A Yes, sir.

Q \Wose idea was it? Do you have any idea?

A. It had to cone fromoutside, | figure fromm ne
managenent -- from higher up than they are. See, a
section boss -- you deal with themevery day. You know

what | nmean. They're just |ike a working person with
you. You get used to them

Q Is it possible the section bosses were trying to
retaliate against you and used the outside as an excuse
so you wouldn't know it was really themthat was

puni shi ng you?

A, No, sir.

Q Have you ever had a dispute with the section boss?

A 1l've had a fewtines -- not really disputes. W' ve
had things to happen over safety and stuff but the
section boss -- it's in his power. He'll get it

corrected even if he wants ne to do it.

But see, on nost of the section bosses, if you ask
about a safety dispute they say you have to go to mne
managenent .
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You had to go to Ray or Dewey or soneone |like that. They
ain't got no power to do not hing.

M. Bl ankenshi p conceded that there have been occasi ons
where respondent has corrected safety conplaints that he brought
toits attention (Tr. 145), and he al so conceded that m ne
managenent does not totally ignore his safety conplaints (Tr.
148).

Ri chard C. Cooper, UMM International Safety |nspector,
testified that he has worked with M. Bl ankenship for a nunber of
years and considers himto be a very good conmtteeman. Although
he has not received too many recent safety conplaints fromM.

Bl ankenshi p, there were quite a few received fromhimat one tine
concerning the respondent. M. Cooper stated that on two

occasi ons he personally heard M. WIley threaten M. Bl ankenship
because of his safety activities. The first incident occurred at
t he bat hhouse during the nmeeting referred to by M. Bl ankenshi p,
and the second occurred during a tel ephone conversati on he had
with M. Wley on the following day. He remenbered the incidents
because he found it unusual for m ne managenent to threaten a
union man in the presence of a union representative. M. Cooper
prepared a menorandum dat ed Septenber 26, 1979, regarding the

i nci dent and gave a copy to M. Bl ankenship upon his request (Tr.
70-74; Exh. CG9).

On cross-exam nation, M. Cooper stated that he has received
a few conplaints fromsafety committeenan Randal|l Evans but that
nost of them cane through the commttee chairman. He confirned
t hat his nmenorandum of Septenber 26, 1979, regarding his
conversation with M. Wley was typed by his forner secretary on
the day he received the phone call fromhim Al though he could
not recall the exact words M. W/l ey used during the Septenber
19t h bat hhouse neeting, he stated that the menorandum was
accurate. He also distinctly recalled M. Wley stating that "if
Charlie Bl ankenship didn't |ike working with that company that he
would find a way to get rid of him' (Tr. 74-78). He also
recal | ed the phone conversation when M. Wley stated that "if
Charlie Bl ankenship keeps witing safety grievances that the
conpany is going to get rid of hinf (Tr. 79).

M. Cooper stated that it is the respondent's responsibility
to keep the bat hhouse clean but that some mnes use a union
attendant for this task (Tr. 86). He confirmed that he nade the
notation concerning M. Wley's threats in order to keep a record
of it, and if additional threats were nade he woul d have taken
some action hinself (Tr. 82-83). Regarding the alleged statenent
at the bat hhouse on Septenber 19, 1979, M. Cooper stated that
M. Wley did not nmake the statenment directly to himbut nade it
in his presence as he was | eaving, and he believed that he was
speaking to M. Herndon at the time (Tr. 83). After the phone
conversation, he assunmed that M. WIley was going to suspend M.
Bl ankenshi p subj ect to discharge, but that was not done (Tr. 85).
M. Cooper believed that it was easier to fire soneone than to
renove himfromthe safety commttee (Tr. 85).



Randal | Evans, testified that he is enployed as M.
Bl ankenshi p' s conti nuous m ner hel per and that he is also a union
safety committeenan. He
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confirmed the facts concerning the dispute over the fire bossing
of the mne after the ventilation fan went down, and confirned
the fact that M. Vance assigned the crew to clean the coal which
had accumul at ed around t he underground belt [ine. Another crew
was | aughing at themand after the mne was fire bossed, they
resunmed their normal work. Prior to shoveling, he and M.

Bl ankenship were cleaning up the parking lot while waiting for
the mne to be fire bossed (Tr. 150-154).

Regarding the strike neeting, M. Evans testified that M.
Bl ankenship tried to get the men to go back to work (Tr. 156),
and he confirmed the "hit man" conment made by M. Vance.
Al t hough he expressed concern over the statenent, he stated that
M. Vance had been "under a |lot of nedical attention" (Tr. 157).

M. Evans confirmed the incident concerning the portable
toilet and confirmed that M. Bragg assigned M. Bl ankenship to
assist himin taking the toilet to the track area and M. Evans
then took it out of the mne. M. Evans had previously used the
toilet (Tr. 160-162). During a previous neeting with mne
managenment concerning the toilets, M. Evans stated that M. Ray
Her ndon had made the followi ng statenents (Tr. 158-159):

A. Well, on the portable potties, Charlie conme to ne
and informed nme -- he said some nen on the hootow were
wanting portable potties put inside the mne. Charlie
said they had to be there -- the law requires themto
be in there, so we'll ask themto put themin there.

We asked themto put themup there -- to furnish al
the sections with portable potties. Instead of
furnishing all the sections, they furnished it on the
one section we worked on. And | inforned Charlie --
said, "No, Charlie, that don't get it." | said, "The
law requires it to be on all sections within five
hundred foot."

So, we went down in a second-step nmeeting on portable
potties and it was just an outrageous neeting. There
wasn't nothing come out of it -- just threats.
Character -- just downgradi ng of people. 1, nyself,
got downgraded in it.

Q GCkay. | don't want to take up too much tine. What
was sai d by whon?

A. M. Ray Herndon stated plainly -- he said, "It's
because of radicals like you all this conpany is going
to be shut down." He said, "You all are not going to
have to worry about portable potties. You're not going
to be here | ong enough to worry about portable potties.”

| said, "Wiat?" And he said, "You're right. You heard
me right. Just because of radicals |ike you" -- then
he said
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"Radicals like you -- this conpany's not going to be here
long." And that was the outconme of the second-step neeting
on the portable potties.

Q Was there anything said at that neeting about the
conpany said they would put themin?

A.  Yeah. The conpany agreed to put themin but they
sai d whoever used it would enpty it.

On cross-exam nation, M. Evans stated that the shovels used
to shovel the belt line were stored in a shed sone 70 feet from
the center of the parking lot. There were enough for the nen,
and two were | ocated at the belt location. It was custonmary for
a truck driver to clean the belt by shoveling after | oading his
truck, but "inside nen" had never done this work in the past and
he was not aware that a "belt-man" was assigned to shovel at the
belt. He confirmed that he and M. Bl ankenship carried the
portable toilet together for a distance of sone 210 feet and
placed it on a rail rover. He transported it out of the nine
after being furnished safety goggles to wear while driving the
rover, and M. Bragg rode out with him He and M. Bl ankenship
did it under protest because suitable transfer tanks were not
available to transfer the toilet to the surface and he believed
that this is a violation. He also indicated that he was the only
person who ever used such a toilet (Tr. 162-167).

In response to bench questions, M. Evans stated that he
protested handling the toil et because respondent did not furnish
himwi th suitable equi pnent to transfer it out of the mne (Tr.
169). M. Evans stated that M. Vance was the section boss, that
he had known hi m about a nonth, that M. Vance had never given
himor M. Bl ankenship any problens over their safety activities,
and he had never threatened or intimdated them (Tr. 171-172).

M. Evans testified that "policing" the parking lot while
the mne is down is a normally acceptable chore. The mners
sinmply stand around until one of the bosses tells themwhat to do
and none of the miners have objected. H s testinony with respect
to this incident is as follows (Tr. 174-177):

Q Is it normal -- okay. Is it normal for your fellow
enpl oyees and the foll ow ng crew guys when you're out

wi th them one evening or out on the parking | ot
somewhere to say, "Ha-ha, you had to shovel the hole
today?" Is that unusual? | assume you fellows kid a
ot don't you. Not when you're worKking.

A.  No, the company has a policy of no horseplay.
Q I'mnot tal king about -- have you ever hollered or

gigged [sic] or teased any of your fellow m ners when
they had to shovel the hol e?
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A. | haven't known any of the fellows -- nminers that had
to shovel the hole other than our section

Q Yours was the only crew that had ever been assigned
to go down and shovel that belt?

A.  Yes, sir.

Q But if the section foreman told you to do it while
you were spinning your wheels, so to speak, waiting to
go underground you woul dn't object to it.

A. No, sir. | don't object to no direct order as |ong
as it's within the I aw

Q Was this shoveling the hole this day within the
I aw.

A. No, sir.
Q Wy wasn't it?

A. Because we was inside the hole shoveling and there
was an endl oader overtop of us |oading coal trucks.

Q WAt a mnute.

A. W're in under a stockpile of coal. There's a
conveyor right in the bottomof the stockple. It comes
out of the stockpile and feeds it into the truck

Ckay, we're down here. Ckay, the belt's not running.
There is a bull dozer up here pushing coal back and
forth (indicating) over our heads.

Q Your objection to shoveling in the hole was because
you felt it was an unsafe act?

A. No, | didn't object to shoveling in the hole, | did
it because at the tine I didn't know there was a
bul | dozer up there over our heads -- an endl oader

| oadi ng coal

Q | got the inpression from M. Blankenship his

obj ection about shoveling in the hole was the fact he
felt he was sent there to be punished.

A Yes, sir.

Q Was that your objection?

A. That's ny opinion of it. | didn't object to it
because | was following a direct order, but ny opinion of
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the reason we had to do it was because of our actions we
took in making themfire boss the mnes is the reason they
put us in there doing it.

Q You're not suggesting -- or are you suggesting
somebody from mi ne nanagenent assigned you to shovel in
the hol e knowi ng there was a bull dozer | oading coa
above you that put you in a position of possibly
getting hurt as punishnent for --

A. Well, they did put us in that position, but | don't
know i f they knew t hat endl oader was up there working

or not.
Q Well, let's assune you finished you policing duties
on the parking ot and the section was still not

oper ati onal
A Yes, sir.

Q And they've said okay, now we're finished policing
The next thing we're going to do nowis we're going to
cl ean up and shovel around this belt. Wuld that be a
problemto you?

A. No, sir, as long as they told everybody to do it
and not just one section of nen.

Q In other words, what you thought it was nore than a
coi nci dence you were put down there to shovel in the
hol e?

A Yes, sir, they put one section down there and | eft
one section up on the hill |aughing at us.

Q Now, where was -- okay, there were two sections
down and two crews waiting.

A, Yes, sir, it was a two-section mnes [sic].

M. Evans testified as follows concerning the allegation
that M. Wley threatened to fire M. Blankenship (Tr. 177-180):

Q D dyou hear M. WIley or anybody el se nake any

t hreats? Have you ever heard anybody from m ne
managenent make any threats to M. Bl ankenship or take
any action agai nst hin®

A Yes, sir, | sure have.

Q Tell ne about it.

A. Well, on a safety dispute on the bathhouse, nme and
Charlie -- we had to get hold of the district and we had



~982

M. Richard Cooper and Ronal d Nel son acconpany us at a
third-step neeting at the lab. And we went fromthe |ab
to the bathhouse, Nunmber 20 bat hhouse.

W& got over there and when we got over there, we
started making the -- the international safety

coordi natory started nmaking the safety run to see what
was in violation. Wile w were doing that, M. Wley
| ooked at ne and Charlie right in the face -- | ooked at
us dead in the eyes and said, "This nit-picking safety
matters like this, you're all not going to be here
long." And | replied, |I said, "Well, M. Wley, if I'm
not going to be here I ong, ny house has got wheels on
it. 1'll just go find sonewhere el se to work when |
get out of a job."

Q And that's what he said?
A Yes, sir.

Q W el se was there besides you and M. Bl ankenship
when he | ooked you in the eye and said that to you?

A Well, M. Cooper and Ronal d Nel son were present.
M. Ray Herndon was present, and that's it.

Q And this was when M. Cooper went there to | ook at
t he bat hhouse?

A, Yes, sir.

Q Now, when M. Wley said this -- made this
statenment, what was his deneanor? | nean, was he
angry? Was he caln? Was he frustrated? Ws he ticked
of f?

A. My opinion of his enotions was he was ticked off
because we are constantly asking themto try to cure
sonme safety factor. And in this instance it was the
bat hhouse and he was ticked off because we took it
further to the third step neeting where we coul dn't get
no -- we couldn't get nothing out of the second-step
nmeeting, which if the conmpany wanted to they coul d' ve
went ahead and settled it.

They coul d' ve fixed the bat hhouse and the matter
woul d' ve been settled. It wouldn't have had to went
anywhere. But in this instance, it went to the
third-step and | feel they just got mad because we took
it onto the third step.

Q Were you here in the courtroomwhen M. Cooper
testified this norning?
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A Yes, sir, | was.
Q M. Cooper purportedly said -- | don't know what
his direct statements were -- that he's a pretty busy

man. He got a little irritated having to run to the
mne all the tine to the bathhouse.

A.  Yes, sir.

Q Let's assunme M. Cooper was in that franme of nmnd
when he went to the mne. Let's assune M. WIley was
in the same frane of mnd. Let's assume M. Wley, as
he's going out the door, |ooks at you and M.

Bl ankenshi p and says, "You fellows keep this
nit-picking up, we're going to close this mne down."
Is that the way it happened?

A, No, sir.
Q Are we going to be out of business?

A. No, sir. M. Cooper never stated nothing like
t hat ?

Q D d he specifically look at you and say, "I'm going
to fire you over this?"

A M. Wley | ooked at ne and Charlie Bl ankenship both
right dead in the eyes just like I'"'msitting here

| ooki ng at you right now and he said -- he said, "If
you don't quit this nit-picking, you re not going to be
here nmuch longer. 1'mgoing to get rid of you." That's

exactly what he stated.

| said, "Well, one thing about it, if you get rid of
me, ny house is on wheels and | can roll any tine."

Dani el Neace testified that he has been enpl oyed as an
electrician for 2 years and works on the "hoot ow" shift. He
confirmed the incident regardi ng several new mners being
transported together with sonme rails and stated that he advi sed
M. Mendez that it was a safety violation. Although he was on
the safety comittee, M. Mendez told himit was none of his
busi ness, but after he | odged a conplaint, M. Mndez apol ogi zed
to him (Tr. 182-185).

At the conclusion of the neeting concerning the mantrip
incident, M. Neace stated that M. WIley nmade a statenent that
"Charlie would make a m stake and he would fire him' (Tr. 186).
M. Neace testified as follows concerning this incident (Tr.
186):

Maybe he didn't use the word fire. He said, "I'Il get
you when you do nmake that m stake,” or words pretty
close to that effect. It's been a long tine and in
fact, | didn't
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have any reason for renmenbering it. It's just -- | didn't
know this was all going to come up again because | was in
the original arbitration. | was there as a w tness but

they didn't call nme or talk to me or anything. They just
cone out and informed us what their verdict was.

On cross-exam nation, M. Neace stated that he previously
served on both the mine committee as well as the safety conmittee
and that he considers the duties of each to be different. He has
since resigned fromboth of those positions (Tr. 190-191). M.
Neace confirned that he had to neet once with M. Herndon over a
witten "slip" he received for absenteei smbut that he could
recall no discussions between M. Bl ankenship and M. WIley
concerning the subject. However, he has heard the nen state that
the absenteeismpolicy is "not worth the paper it's witten on"
(Tr. 193).

M. Neace stated that since he quit his mne safety
conmittee position, he has worked solely as an electrician and is
gi ven assi stance when he has to haul cables into the mne
whereas on previous occasions, while serving as conmtteeman, he
had to handl e cables alone (Tr. 195).

In response to further questions fromthe bench, M. Neace
testified as follows (Tr. 197-199):

Q \Wen you were on the safety committee, were you
enpl oyed as an el ectrician?

A Yes.

Q D d your normal duties require you to take cable in
and out?

A. Wien | was on the safety conmttee | was on a
section and | paneled outside. It required nme to take
cables in but I had nore nen to hel p ne.

Q Let nme ask you this, M. Neace. Wre you ever
during your tenure as conmmtteeman, assigned such tasks
as what |'ve heard today -- digging in the hole,
shoveling in the hole, carrying out potties, anything
of that nature?

A, No.
Q D d you ever feel that you were --

A. Now, there was a dispute conme up over the potties
one time and I was involved init. Let me think just a
mnute. But at that tine | believe they told ne -- |
said it was the conpany's responsibility to see that
these were enptied and they said the nen that used them
enptied themand | was the only one at that particul ar
ti me who voi ced
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an objection and I think M. WIley would substantiate that
if you would ask him

Q Were you ever threatened or intimndated or feel
intimdated by either M. Wley or anyone else in mne
managenment with regard to any of your safety activities
when you were on the comittee?

A Well, I knew things were kind of rough for ne but I
never felt like -- | never felt like they put any extra
heat or anything on ne. | did-feel like they put it on

Charlie because they nore or |less held himresponsible
with a lot of actions | done because at the time | went

on [sic] safety committee -- took the position of
safety, | did not know howto wite up grievances and
t hi ngs.

So, | would take themto Charlie and he would wite

themup for me. Therefore, he carried the brunt of the
heat on everything whether | wote it up or anybody
el se wote it up.

And, at pages 200-202:

Q I've heard testinony today that M. Herndon, for
exanpl e, on the two instances concerning the mantrip --
when that dispute arose that M. Herndon purportedly

i ndicated that M. Bl ankenship had a right which M.
Her ndon recogni zed to get involved in that because he
was a safety committeeman.

A Yes, sir.

Q And that M. Herndon had purportedly dressed down
M. Mendez.

A.  Yes.

Q I've also heard testinony that M. Herndon, on

anot her occasi on when a dispute arose on safety, also
conceded that M. Bl ankenship had the right to be
i nvol ved because he was on the safety commttee. kay?

A Yes, sir.

Q Now, if | can accept that as true, what aml to
bel i eve about M. Herndon's attitude with regard to M.
Bl ankenship and his role as a safety conmtteenman?

A Well, | always found himto be honorable in
anything I went to himwith -- calm But he also takes
his orders fromM. Wley. He may not take direct
orders or sonething



~986
fromM. Wley but he takes a I ot of suggestions from M.
Wl ey and he takes orders from ot her people, too.

Q M. Neace, you inpress nme as being a very candid
honest i ndividual, now and you' ve sat here all day and
heard all the testinmony so far, right?

A.  Yes, sir.

Q And | think I made the statenment earlier today
that, you know, this whole dispute seens to center
around or at |least the starting point is the bathhouse
and fromthen on everythi ng was downhil |

Let me ask you this: Just fromyour own, can you give
me a capsul e view of what your inpression is as to what
the dispute is all about here. It seens to ne on the
one hand we've got a vigorous safety committeenan over
there who has an interest in safety and is doing his
thing on safety.

On the other hand, the picture that's being painted of
the conpany is the conpany just doesn't care about safety.
They're out to get this guy. Just what is your --

A, Well, you know, wi thout being involved and seeing
everything that's happening in all directions it's
quite hard to understand. | felt, personally, that

gi ven half a chance they woul d di smss himnuch quicker
than they woul d di smi ss ne because he is a thorn in
their side -- not saying they won't conmply with safety.
I've worked for conpanies that was worse.

But they don't conply as fast as they should at tines
and by -- Charlie is a very persistent, conscientious
safety man and it did bring pressure upon himand

feel they would dism ss himquicker over a small thing
than they woul d ne or anybody el se.

M. Neace testified that he was present during the 24-48
hour neeting of April 13, 1979, and he believed M. Wley offered
to rescind the proposed di scharge of M. Blankenship if he would
accept a suspension and give up his union activities. M. Neace
stated further that he did not believe M. Blankenship was asked
to give up his mne safety and health job and his testinmony is as
follows (Tr. 211-214):

Q Were you present during this twenty-four
forty-eight-hour thing --

A Yes.

Q ~-- on April 13 --
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A Yes, | was.

Q 19797

A.  Yes.

Q Tell us in your own words what you recollect of

hat event?

—

A. There was an offer made to him If he would give
up his -- but | didn't think they said nmine safety and
health. | thought they said his union activities.

Q To the best of your recollection, how was this
offer -- or howdid it happen?

A.  For one year and they would rescind the firing. But
they wanted himto accept a suspension.

Q W was they?

A It was M. Wley, | believe, is the one who brought
the idea up and it was backed by M. diff Herndon.

Q M. diff Herndon?
| believe he was presiding over the neeting.
Is he related to Ray Herndon?

Yes, he is.

A

Q

A

Q \Wat's the rel ationship?
A. | think he's your father isn't he, Ray?
Q Wiy were you there at this?

A

I was one of the safety commtteenen and | was
there as a witness for Charlie.

Q And your recollection of the offer was that M.

Bl ankenshi p cease and desist or quit his union
activities for a year and the conpany woul dn't go ahead
and fire himbut would suspend him

A Yes, sir.

Q But you don't know who said that.
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A I'mpretty sure M. Wley is the one that nentioned it.
But it was substantiated by the conmpany president at that
time -- or superintendent.

* * *x k% * *x *

Q But in any event, M. Blankenship didn't take them
up on the offer, is that right?

A. That's right. He didn't take themup on the offer
so they stood by the dism ssal which is --

Q But your recollection was it was just general union
duties rather than M ne Health and Safety activities,
specifically?

A. No. His reason for being there was, | believe,
with all my heart -- stenms fromhis mne safety
activity.

G arkson Browning testified that he has been enpl oyed by the
respondent for approximately 8 years as a day shift mner
operator, and served as a nmenber of the mne commttee until he
resi gned sonetine at the end of 1979. He confirmed that he was
present at the April 13, 1979, 24-48 hour neeting concerning M.
Bl ankenshi p' s proposed di scharge. M. Herndon presided at the
nmeeting and M. WIley was present.

M. Browning testified that both union and managenent
representatives were consulting with each other in their efforts
to resolve the dispute but that no agreenent was reached. He
stated that M. WIley nade an offer to restore M. Bl ankenship's
job if he were to agree to a 60-day suspension and give up his
conmittee jobs (Tr. 6, January 7, 1981). M. Browning's
testimony concerning this nmeeting is as follows (Tr. 8):

Q As best you can, what were his exact words? As
best you can renenber, realizing it's been a while.

A. He said that Charley could have his job back, you
know, with the agreenent that he take a sixty-day
suspensi on and be relieved of his commttee jobs.

Q Now you're saying "jobs"?

A. Yes, sir. He didn't specify safety or mne
conmittee either one. He said, "Conmittee jobs".

Q D d you or anyone on the union side ask him M.
Wley -- to be clear, you said "conmttee jobs". |
mean not hi ng was pursued along that or was it?

A, No, sir.
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Q \What was the response? Wat was your all's -- you're
a union rep -- what was your response or your other union
officials' response to his offer?

A. Everybody got quite upset about it because the fact
they wanted to suspend himfor sixty days plus renove
himfromthe conmttee, which, you know, you have steps
to renmove sonebody fromthe committee. You just don't
tell themto quit or ask themto quit.

You know, it looked like it was either quit the
conmittees or |lose his job, one of the two.

On cross-exam nation, M. Browning stated that he woul d not
consider an offer by M. Wley to M. Blankenship allowing himto
relinquish only his union conmttee job, accept a 60-day
suspensi on, but permtting himto retain his safety committee
job, to be fair. He believed that M. Wley's offer enconpassed
resignati on of both commttee jobs as well as a 60-day suspension
(Tr. 11-12).

In response to further questions, M. Browning stated that
renoval of a miner fromconmttee jobs is covered by their
contract and he personally believed that M. Bl ankenship was a
"victimof circunstances” and that m ne managenent was trying to
bl ane himfor the strike incident because he was on the mne
committee and was a tough mne safety comitteeman (Tr. 13). M.
Browni ng al so stated that M. Bl ankenship never "stirred up
strikes,” and that since he and M. Bl ankenship have served on
the safety committee, there have been no w |l dcat strikes, except
for the one over the bathhouse (Tr. 15).

In response to bench questions, M. Browning testified that
he no | onger serves on the mne safety committee and that he
resigned voluntarily for "personal reasons.” He also stated that
M. Ray Herndon was always fair with himbut that sone of his
fellow miners did not |ike the idea that he and M. Herndon "were
close” so he quit (Tr. 19). M. Browning also stated that any
decision to accept M. Wley's offer with respect to the strike
i nci dent woul d have been a personal choice for M. Blankenship to
make, but he has never heard of any simlar offers made in the
past to other committeenen (Tr. 19). M. Browning stated that
the function of a mne safety conmtteeman is to deal with safety
matters, and the mine committeenan deals with pay and ot her
managenent problenms. The contract calls for a separation of the
functions, although occasionally the sanme individual holds both
positions. Both comm tteenen are paid and supported by the | oca
union (Tr. 20-21).

Testinmony and Evi dence Adduced by the Respondent

Cifton R Herndon testified that he has been enployed with
the respondent for 10 years and now serves as the general mne
superintendent. He indicated that M. Dewey W/l ey handl es
personnel matters and industrial relations, but has no authority
over him He stated that his position on the
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bat hhouse was that he would do his best to furnish water but then
he explained the problens with the system He also stated that
the respondent's policy was to pay the men when water was not
avail able (Tr. 22-26).

Wth regard to the shoveling incident, M. Herndon stated
that it occurred at a tinme when the ventilation fan was down. He
wanted to take the men to the end of the track and | eave t hem
there while the foreman fire bossed the faces and called out his
reports. However, a dispute arose between the mne commttee and
the safety director, and after calling the State Departnent of
M nes, he determined not to send the men in at all and he told
the foreman to keep each crew busy while waiting for the mne to
be fire bossed. He did not specify which crew was to be assigned
to any specific task and did not order M. Blankenship's crewto
shovel the belt, but he sinply told the foreman what he wanted
done. The so-called "hole" is a reclaimbelt where coal dunps on
to a stockpile and is fed on the belt to be taken out of the nmne
and dunped on a truck. He did not consider this to be a dangerous
job and the belt is protected by corrugated steel and concrete
and the entire stockpile rests on that structure. Although the
area is danp, it is sheltered fromthe weather and is |lighted
(Tr. 27-30).

Wth regard to the incident concerning new m ners being
transported with steel rails, the neeting which was held
concerning that event had finished and the issue resol ved when
M. Bl ankenshi p engaged M. Wley in a conversation concerning
t he conpany policy of abseenteeism M. Bl ankenship nade a
comment that the policy "wasn't any good or wasn't worth the
paper it was wote on," and M. Wley told him "Charley, if you
lay off we'll get you, too," neaning that if he violated the
absent eei sm policy he, too, would be held accountable. M.

Her ndon denied that M. Wley threatened to fire M. Bl ankenship
for his safety activities at that nmeeting (Tr. 32).

Wth regard to the April 12, 1979, strike, M. Herndon
stated that the decision to discharge M. Bl ankenship over that
i ncident was a joint decision made by him M. Wley, and mne
manager John Denotta (Tr. 33). M. Bl ankenship was observed by
his truck near the parking |lot road between the two nmines and he
was observed stopping a vehicle and informng the driver about
the meeting (Tr. 34). He confirned that he was at the 24-48 hour
di scharge neeti ng and m ne nanagenent nmade a joint decision to
offer to settle the matter by M. Bl ankenship accepting a 60-day
suspension and giving up his mne commttee jobs, but managenent
specifically did not want to nention safety because "that could
bring trouble on down the road. So we stayed away fromit" (Tr.
36). He was not sure who made the offer, and indicated that it
could have been M. WIley. He saw nothing unusual about the
offer and stated that it is common for both sides to nmake
settlenent offers (Tr. 35). Hi s father, diff Herndon, conducted
the neeting, and he believed he nade the followi ng offer (Tr.
37): "Well, what we've decided is we'll give Charley a sixty-day
suspension. If he will relinquish his job as a nine
committeeman, we'll put himback to work at the end of sixty days."
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M. Herndon stated that Union President Bel cher advised M.
Bl ankenship not to accept the offer and to pursue the nmatter
further and the neeting ended. Wen asked why he wanted M.
Bl ankenship to resign fromthe m ne committee, he responded as
follows (Tr. 37:

We felt because of Charley's position that's what
instigated this work stoppage, his activities as a mne
commtteeman. Like | said, it was testified he was a
victimof circunmstances. It may have well been, but the
circunstances all pointed toward Charley's activities
that norning is the reason the nmen went hone.

M. Herndon stated that he had no know edge of the all eged
"hit man" conment allegedly nmade by M. Vance and he heard it for
the first time during the instant hearing (Tr. 38). Regarding the
portable toilet incident, he acknow edged that conpany policy
dictated that M. Evans bring it out because he was the one who
used it and he did not order M. Blankenship to assist him(Tr.
39). He acknow edged that M. Evans conpl ai ned about it and that
the law required it to be sanitary but he did not know when it
had been used. Wwen M. Evans told himthat the job of enptying
toilets had to be posted, he responded that it was a nine
managenent deci sion and that M. Evans' suggestion was not
justified. He acknow edged naking the statenent that M. Evans
had a radical attitude, but only after being provoked by M.
Evans (Tr. 40).

M. Herndon acknow edged that he was aware of the fact that
M. Bl ankenship had at various times made conplaints to State and
Federal mne safety officials. However, he also stated that he
had a good working relationship with the mne safety committee
before M. Bl ankenship and M. Evans cane into office.

In response to a question as to M. Blankenship's ability to
cooperate, M. Herndon responded as follows (Tr. 42):

It's hot and cold to tell you the truth in my opinion
VWat really upsets nme is when they don't give us tine
to straighten up a problemor cone to us and tell us
we' ve got a problem and they go directly to the
agencies. They said yesterday there's a procedure they
have to go through. They have to go through the first
step and second step, and then they file one of these
103' s.

That's not right. They don't have to go through any
steps to file a 103. They don't even have to let you
know you' ve got a safety problemto file one.

Q Can you ever recall a 103 that was filed wi thout
consulting you first?

A.  Yes, several of them
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M. Herndon recall ed one incident when M. Evans called in an
i nspector after he (Herndon) thought the probl emhad been
resol ved, and when he confronted M. Evans, M. Evans admitted
that he did so over the portable toilet incident where he was
told to take it out of the mne (Tr. 43).

Wth regard to the condition of the bathhouse, M. Herndon
stated that the "UMAM peopl e" keep several others clean and he
has had no conpl ai nts about those (Tr. 44). Regarding the
all eged threats made by M. Wley to M. Cooper concerning M.

Bl akenshi p, M. Herndon stated he was present during this
exchange, and his recollection of the incident is as follows (Tr.
45-47):

A. kay. Let nme explain alittle bit about the

bat hhouse situation. M. Cooper was called in twice.
He never cited us for anything neither tine. The UMM
man didn't. He wote no paperwork on it. He didn't
produce any. They found the bat hhouse in good shape
both tines.

Q Is it your testinony that M. Cooper found the
bat hhouse in good shape on both occasi ons?

A. Yes. And the UMM nman that was responsible for

cl eaning themtravel ed with hi mwhen he nade those

i nspections on that shift. The federal man wote one
notice the ventilation fan was out of order. Soneone
had stuck a pop can up init. And that's the only
noti ce that was wote on both inspections.

They found themin good operating order. Now on this
one inspection we were going through one of the

bat hhouses and we weren't happy. 1'll tell you the
truth. We weren't happy with the situation. M.
Cooper wasn't either

He told me he was tired of running checki ng bat hhouses
when he had people getting killed underground. And we
wer e wal ki ng through the bat hhouse and M. Bl ankenship
was telling me about other mnes, how they done it, how
they took care of their bathhouses, what kind of

bat hhouses they had, first one thing and anot her

And | said to M. Blankenship, "Charley, if you re not
satisfied with this place and these other places are so
much better, why don't you go to one of them and get

you a job?" And he said, "No, |I plan on working here a
long tine."
And M. Wley then said, "I wouldn't count on it."

That's what was sai d.

Q And how did you take that?
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A Wiat M. Wley as tal king about, we'd already shut down
one m ne, Nunber 20 Mne. W were in the process, which the
union didn't know at the tinme but we did, of shutting down the
19C Mne. It's shut down now.

Now we're in the process of phasing out 19L M ne. This
is what M. WIley was tal ki ng about.

Q D d you understand M. Wley to be threatening
Charl ey Bl ankenship individually with the loss of his
j ob?

A. No, sir. He was being truthful with himif you
want to know the facts.

On cross-exam nation, M. Herndon admtted that he was
di scouraged when mners filed section 103(g) safety conplaints
because he believed that it should be brought to the first and
second mne | evel before an outside agency is brought in. He
acknow edged that sone Federal safety regulations were at tines
"a little bit picky," but believed they are necessary (Tr. 48).
He al so acknow edged that M. Bl ankenship may have been "a victim
of circunstances"” concerning the neeting which preceded the
strike, but that he was informed by a foreman that M.
Bl ankenshi p stopped every nminer who pulled in where he was parked
and they congregated at his truck. Since he was the m ne
conmi tteeman, m ne managenent believed that he was in charge of
what was going on at the time. M. Blankenship acted as the
spokesman and told himthat the nen wanted a guarantee that they
woul d be paid for the | ack of bathhouse water and M. Herndon
told himhe would do his best to get water or pay the men. M.
Herndon returned to his office, and 30 minutes |later the nmen |eft
the mne (Tr. 50).

M. Herndon stated that sone of the nen had been paid for
the lack of water but that all of them probably had not because
the water problens changed fromday to day and shift to shift and
he was having payroll computer problens (Tr. 50-51). He
personal |y never heard M. Bl ankenship advise the men to strike
and in the 6 years he has known him the strike in question was
the first one that he believed M. Blankenship had instigated,
and that was the conpany's position at the arbitration hearing
(Tr. 51, 54).

In response to a direct question as to why M. Bl ankenship
was di scharged, M. Herndon replied as follows (Tr. 58-59):

Because we felt because of his position and his neeting
and the actions we observed that norning, that he was
the reason the nmen turned around and went hone that

day.

Q D dhe instigate a work stoppage?

A.  Come eight o'clock, no one was at work. They were
having a nmeeting. Eight o' clock is work tine.
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Q And that's what you nmean by interfering with
managenent ?

A. Rght. At eight o' clock for the day shift, they
beconme our enployees. W expect themto start to work.
At eight o clock they were at a neeting. At eight
thirty they were in a neeting.

Q How do you know t hose nmen woul d have worked i f
Charl ey Bl ankenship hadn't been down there?

A | don't know. | don't know that. You don't know
that. No one knows that.

Q You suspected that, right?
A. | suspected what?

Q You suspected they woul d have worked if Charl ey
hadn't been down there?

A, Yes, | do. 19C nen anyway.

A.  And based on suspecting, your conpany feels that is
a legitmate basis for taking the job froma man who has
wor ked there for six years?

A.  Qur conpany observed what we tal ked about and we
put forth our position and went through the grievance

procedure. |If we had been proven wong, we woul d have
been proven wong. And we woul d have accepted that,
t 0o.

M. Herndon stated that it was not unusual to use
under ground section crews to clean and shovel belts as it had
been done several tines prior to and after the incident in
guesti on when there was trouble with mantrips or crews could not
be sent in for some reason, and he stated that "I'ma firm
bel i ever in people giving an honest day's work for an honest
day's pay" (Tr. 64). He conceded that the offer made to M.
Bl ankenshi p concerning his resignation fromthe mne committee
was an unusual case, but that the strike was al so unusual and
managenent felt that a mne comitteeman had caused it and it was
an "unusual " offer sinply for that fact (Tr. 65). He expl ained
it further as follows (Tr. 66-69):

Q D dyou see this as a wel come opportunity to get
rid of what you fellows mght have considered to be a
troubl emaker, or soneone overzeal ous in enforcing
safety?

A. No, sir, we did not. W felt to resolve the
problemin a fair way [sic]. W felt because of his
m ne conmtteeman activities that he had been part of
t he reason that these nen
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had went home. He was the |leading factor, we felt these
men went home that day. And this would be part of the
resol ve of the problem

Q How could that be when you said you met with M.
Wley and the other M. Herndon and you di scussed

whet her or not you could go into negotiations and ask
for his safety commttee job? You decided you m ght get
into trouble on up the road.

A. W decided we'd better make a distinct difference
in how we said that that day, because we didn't want
safety involved in the issue.

Q That's what I'msaying. |'mnot talking about what
you were saying. |'mtalking about what you were

thi nking. The fact is you openly discussed with them
about "Well, we'd better not bring up the safety
matter”. This was discussed openly, wasn't it?

A Yes, it was.

Q | want to know why you were discussing safety when
this was over a wildcat strike and it was a mne
committee function. Wat's safety got to do with it?

A. There's two separate distinct jobs. Safety
conmitteenman and a mne commtteeman. Safety had
nothing to do with this issue whatsoever, so we did not
want to try to take his safety position away from him
only his mne commtteeman position. You don't

under stand what |'m sayi ng?

A. | think I understand. You said, "If we took the
safety away, we might get in trouble on up the road,"
you sai d.

A. Safety wasn't an issue. W had no right to ask for
his safety position

Q And you did say that if you took his safety
conmittee job, you decided not to do it because you
m ght get in trouble on up the road. Isn't that what
you sai d?

A W didn't decide not to take his -- we decided to
make sure we didn't nention his mne safety comittee
job because it wasn't an issue.

Q Al right. The record will speak for itself on
that score. | want to ask you one final question. Wy
woul d you be worried about getting in trouble on up the
road?
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A. Because this was not a safety issue and we didn't
want to involve safety init. This was strictly a
contractual issue interfering with m ne managenent.

Q Then why didn't you say, "W'll take the man's m ne
conmittee job and we won't worry about safety"?

A. That's all we did. W just decided to nmake a
di stinct difference and not say anything about his
safety job, so someone might cone along later |ike
today and say that we were naking that kind of

i nference, and we weren't.

Regarding the portable toilet incident, M. Herndon
testified as follows (Tr. 69-70):

Q And you say your policy was on the portable potty
deal s that each man would carry out his own?

A. Yes. |If he used it, yes.

Q Are you famliar with the situation where Charl ey
Bl ankenship was told to hel p Randall Evans to help
carry one out?

A. After it happened, yes, | was nade famliar with
it.

Q Wy did that foreman give that order?

A. You get in forty inches of coal and you try to
carry a box. W tal ked about the box, a wooden box.
The Port-a-Potty was in a three-quarter inch plywod
box wi th handl es on each side of it. And |like the nman
said, try to pick it up and bend over and wal k.

It was just a thing of helping your buddy. And he
didn't take it outside. He helped himtake it three
hundred foot to the end of the track and M. Evans took
it on outside. And he was the logical man to help
because his machi ne was down and he was hi s hel per

Q You nean individual mners working underground in
| ow coal don't have to struggle and carry bigger | oads
than that portable potty?

A. Sure they do. But as the supervisor, you want to
make it as easy as you can on a man whenever you can
Wiy should we | eave M. Bl ankenship sitting there on a
m ner not operating and have M. Evans do sonething
that would be twice as hard on himas it would if M.
Bl ankenshi p had hel ped hi n?
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M. Herndon testified that respondent operated five nmnes in
1979, but due to economnmic conditions, two have been cl osed and
the three remaining ones are not in full operation (Tr. 82). He
bel i eved that the bathhouse in question has only been cited one
time by MSHA, and that respondent has four bat hhouses, each of
whi ch costs $85,000 (Tr. 83).

Dewey L. Wley testified that he has been enpl oyed by the
respondent for 3 years and prior to that worked for the United
M ne Wrkers as a district representative and in other
underground mnes. He is enployed as respondent’'s director of
i ndustrial relations, but health and safety matters are handl ed
by the general m ne superintendent. He was not present on Apri
4, 1979, when the shoveling and fire-bossing incidents took
pl ace. Regarding the April 10 neeting concerning hauling stee
rails on a mantrip, he explained the incident after the neeting
as follows (Tr. 88-89):

Q D d you speak with M. Bl ankenship about the Pedro
Mendez di spute?

A. No. | don't think we had anything --

Q D d you speak to M. Blankenship at all?

A.  Yeah

Q What did you talk with M. Bl ankenshi p about?

A Well, | mght have just said, "Good norning,
Charley," or sonething like that, or nmade a conment or

somet hing. But | know what you're referring to.

VWhen Charley started to | eave the thing broke up, and

some of the people had already left. And | was quite

interested in who he was tal king to yesterday, because
I couldn't renenber who he was talking to.

Evidently, whoever it was had a problem W have an
absentee rule programand under this program-- it's a
livable program-- it's progressive. You can just
about not get fired for being under it. W think it's
good. It's been in use since 1976.

Anyway, | overheard -- maybe | was wal ki ng out behind
Charley or something -- but the man had a conmplaint. |
can't remenber who the man was. |t was about the
absentee policy. Charley nade the comment, "Don't worry
about it. It's not worth the paper it's witten on."

Well, that didn't set too well with nme, because know ng
Charley's position as a mine conmitteenan, he does have
a lot of influence on our enployees. | don't want him
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to go out and say to the other enployees, you know, "Don't
worry about that absentee policy. It ain't worth the paper
it's witten on."

Because he could lead theminto believing that it

wasn't and, you know, that nothing could happen to them
under it. | said, "Charley, you shouldn't tell people
that the thing is not worth the paper it's witten on,
because it could get sonebody in trouble. It could
lead theminto feeling secure about sonmething that is
not there."

And he said sonmething else. And | said, Well, now
Charley, it's a good policy. There's nothing wong
withit. And if people lay off and they don't work and
t hey are unexcused, you could cause themby telling
themthat to get thenselves in trouble. And that

i ncludes you. |If you lay off, it applies to you, too.
So he left. That was it.

Q Is the absentee policy a safety issue?

A, No.

Q Is it an issue involving managenent of the m nes?
A.  Yeah, very nuch so. Yeah.

Regarding the April 12 strike, M. Wley stated that he was
not at the mne, but was in his office sone 9 mles away and
observed none of M. Blankenship's activities that day (Tr. 90).
However, he was present at the 24-48 hour discharge neeting with
Ray and diff Herndon, and he recalled the settlenent offer nade
to M. Blankenship as follows (Tr. 90-91):

Q D d you participate in the discussion with other
managenent enpl oyees to determ ne whether an of fer of
settl enent woul d be nmade?

A Yes, sir.
Q Wo else participated in that discussion?
A. Ray Herndon and diff Herndon.

Q As aresult of that discussion, did someone
ultimately make an offer of settlenent?

A Yes, sir. And I'mlike Ray. It's been a year and
a half ago, and | don't recall whether | said it or
whet her Ciff Herndon, the general manager, said it.
VWhat the contract does, it says, if we suspend Charl ey
with intent
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to discharge, he has a right to neet with the genera
superintendent or the m ne manager in the twenty-four or
forty-ei ght hours.

At that neeting, the m ne nanagenent or the genera
superintendent, whichever one it may be, will make a
deci si on whet her or not, you know, to go ahead or
whatever. And |I'msure that we all discussed the
decision. | know we did.

And M. diff Herndon, the general manager, m ght have
made the offer or | mght have nade it. You know, it
was no big issue, so it wasn't something you could just
nail down in your mnd

Q \What was the settlenment offer?

A. It was a sixty-days suspension and himgive up his
right as a mne conmtteeman. Now let ne explain that.
We had discussed it and we felt, due to the fact what
had happened, the way it canme about -- and | think Pete
said it lasted a couple of hours there -- that Charley
had acted arbitrarily and capriciously in the way he
conducted hinself as a committeeman, and hadn't acted
in the best interests of the |ocal union or the

conpany.

And it was to our best interest and the |ocal union's
maybe, that he relinquish his position as a nine
conmitteeman. There's no way to force himto do it
It's sonmething he could have done hinsel f, and he
certainly could have done it.

Regarding the arbitration hearing, M. Wley testified as
follows (Tr. 92-95):

Q After M. Feldnan cleared the room was a
settl enent offer nade?

A wWll, M. Feldman, he asked ne -- he heard our
testinmony and then he heard, |I'm sure, whatever Bil
Jack had said. The other people would be Iike
repetitious, you know, the same thing maybe. Maybe not.
| don't know what his reasoning was -- if we actually
wanted to fire Charl ey.

| told him "W don't actually want to fire anybody."
There's no way we set out to fire people. We wouldn't
hire themin the first place, if we didn't need them or
want them And he said, "Wuld you be adverse to

settling this dispute?" | said, "No, if it would
resolve it and we'd have sonme kind of assurance it
woul dn"t happen again. 1'mnot adverse to any kind of

a settlenent."
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And he asked Frank the sanme thing. He said, "Frank would
you be against a settlenent?" And he said, "It wouldn't
have anything to do with going on with the case if you
wanted to, wouldn't have any bearing on ny decision after
the settlenent.”

| said, "Well, what do you suggest?” And he said, "What

do you suggest?" | said, "I'mnot going to suggest
anything. | got burnt for suggesting things before. That's
why |I'm here today, | guess, for offering settlenments."

And he suggested the thirty-day suspension. And he
asked Frank if he thought Charley would accept it. He
said, "Well, I don't know " He said, "WII| your people
accept it?" | said, "I'lIl ask them" He told nme and
Frank to go ask them

We went out and we talked. | talked to nmy people and
I"msure Frank talked to Charley and them you know.
W& went out the back of the building and they stayed in

t he buil di ng.

My people said, "Well, all we want to do is nake the
peopl e aware of what they' ve done. W feel like its
wong, and we still do. |If they can give us sone kind

of assurance this sort of thing won't happen again,
sure. A thirty-day suspension is fine. W don't want
to discharge him™

So we cane back in and | told the arbitrator then. He
said, "Fine. 1'll make it into an Order. You know,
"Il send it to you in witing."

But he also called Charley back in again. And Charley
could tell you what he said to him | don't know what
he said to him

Q Was this a conprom se settl enent?
A.  Yes.

M. Wley testified that he knew not hi ng about the "hit man"
comment made by M. Vance, and he had nothing to do with the
deci si on concerning M. Bl ankenship's hel ping M. Evans renove
the portable toilet fromthe mne (Tr. 95-96). M. WIley denied
ever threatening M. Bl ankenship with his job in M. Cooper's
presence, and he recalled the nmeeting at the bat hhouse as foll ows
(Tr. 98-99):

But we was wal ki ng on down to the next bathhouses.
There's two bat hhouses there. | don't think we got
anything on that one either. It wasn't very clean
They never are where mners change clothes. Just
naturally due to the nature of the job you're going to
get the thing dirty. |It's for use. It's not to |ook
pretty.
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Charl ey kept saying what good bat hhouses they have at

ot her conpanies or sonmething like that. You know, |ike
t hey' ve got a good one over sonewhere. But there was no
big i ssue here, so this stuff -- we wasn't at each others

throats. We was just wal king al ong tal ki ng.

He kept saying that and | think Ray said, "Well
Charley, if it's a good place over there -- "wherever
it was at he was tal king about -- "at these other
conpani es, why don't you go get you a job over there?"

He said, "No. | plan on being here a long tine." And
said, "Well, I wouldn't plan on it." You know, just
talking. And | didn't explain nyself because |ike
said, it wasn't no big issue

But what | neant was, the bat hhouses we was in at that
ti me had been noved from anot her m ne we had shut down.
W was in the process -- along about that tine we had
had sonme real problens. Even though we are captive,
steel conpanies got to the point where they didn't need
our coal anynore.

We'd al ready shut down the Nunber 20 Mne. | knew,
which they didn't know, that Nunber 19C M ne was on the
line to be shut down. And it eventually was. Al so the
19L M ne was on the list to be shut down, which half of
it is gone now. W just recently shut two sections
down on it on the second shift.

| didn't bother to explain it myself, because | didn't
think it was a big issue, you know, about that. And
that's about where it ended at.

Fi ndi ngs and Concl usi ons

As correctly stated by the conpl ai nant at pages 8-10 of his
posthearing brief, the reporting of safety violations to nine
managenment or to governnental mne safety agencies is protected
activity under the Act. Further, | believe that the parties
recogni ze the fact that any safety activities engaged in by M.
Bl ankenship in his capacity as chairman of the mne health and
safety conmittee are clearly protected activities, and that any
attenpts by m ne nanagenent to curtail those activities through
di scrimnatory acts of harassnent, retaliation, intimdation, or
threats is clearly illegal and subject to severe penalties and
sanctions under the law. The record in this case establishes
that M. Blankenship is a conscientious and diligent safety
conmi tteeman who obviously has no fear of mne managenent insofar
as his mne safety activities are concerned. Conversely, mne
managenent concedes that M. Bl ankenship is a vigorous safety
conmi tteenman, but the record suggests that both M. Herndon and
M. Wley are not totally enchanted with the manner in which M.
Bl ankenshi p exerci ses his day-to-day mne safety conmtteenman's
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duties. However, the critical issue presented is not whether M.
Bl ankenshi p and m ne managenent |i ke each other. The question
presented i s whether m ne managenent, either directly or
indirectly, has discrimnated agai nst M. Blankenship in the
exercise of his mne safety activities. Further, with respect to
the specific conplaints | odged by M. Bl ankenshi p agai nst the
respondent in this case, the question presented is whether the
record supports a conclusion that the incidents and events which
conpl ai nant bel i eves anpbunt to discrimnation and retaliation for
his safety activities do in fact individually or collectively
constitute discrimnation under section 105 of the Act.

Conpl ai nant argues that all of the separate events preceding
and followi ng his 30-day suspension raise the spectre of
retaliation for mne safety enforcenent efforts on his part and
est abl i shes the respondent’'s discrimnatory nmotive in suspendi ng
himfromhis job. The separate instances of alleged
discrimnation relied on by the conplainant are identified and
di scussed in this case as (1) the April 4, 1979, fire-bossing
di spute, (2) the April 10, 1979, mantrip safety neeting, (3) the
events surroundi ng a work stoppage and m ne wal kout of April 12,
1979, (4) a section foreman's "hit man" comment, (5) the portable
toilet or "pottie" incident, and (6) the Septenber 1979,
bat hhouse di spute, and two all eged threats purportedly made by
m ne industrial relations director Dewey Wl ey on Septenber 19
and 26 to fire the conplainant for making or filing safety
conpl ai nts.

In addition to his argunent concerning the separate all eged
acts of discrimnation, conplainant argues that even if those
separate acts were to be given little weight in and of
t hensel ves, when viewed in totality and taken in the aggregate,
the tilt toward discrimnation against the conplainant is
mani fest. Wth regard to those all eged acts of discrimnation
whi ch purportedly took place after the conplainant's 30-day
suspensi on, conpl ai nant argues that those events nust be closely
scrutinized with care since any discrimnatory actions or
i nplications thus established may retroactively go towards
showi ng the notive which actuated the suspension itself.
Conpl ai nant al so asserts that the overall conduct of all conpany
managenent officials in this situation, both past and present,
nmust be consi dered.

In order to properly consider and eval uate conpl ai nant's
argunents, it is necessary to closely exanm ne the testinony and
evi dence concerni ng each of the incidents conplained of by M.

Bl ankenshi p, as well as the cast of m ne managenent officials who
M. Bl ankenshi p obvi ously bel i eves have somehow col | ectively
conspired to retaliate and discrimnm nate agai nst hi m because of
his protected mne health and safety activities. The specific

i nci dents have been item zed above and a di scussion and anal ysis
of each follows below As for the accused m ne managenent
officials in question, they are identified in this case as (1)
general mne superintendent Clifton R Herndon, (2) director of
industrial relations Dewey L. Wley, (3) section foreman Freddy
Vance, the individual who assigned M. Blankenship and his crew



to shovel coal at the belt line, and the individual who
purportedly made the "hit man" coment to M. Bl ankenship, and
(4) shift foreman Joe Bragg, the individual who ordered M.

Bl ankenship to assist M. Evans in carrying the portable toil et
fromthe section.
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The April 4, 1979, Fire-bossing D spute

M. Bl ankenshi p contends that m ne nmanagenent retaliated
against himfor the dispute arising out of the fire-bossing
i ncident of April 4, 1979, by requiring himand his crewto
"shovel coal in the hole." The so-called "hole" is an
under ground recl ai mbelt which dunps coal onto a stockpile so as
to facilitate its removal fromthe mne. At page 11 of his
post hearing brief, counsel for M. Bl ankenship contends that, due
to M. Blankenship's reluctance to pernmit his crewto go
underground prior to conpletion of the firebossing that foll owed
the ventilation fan problem he and his crew were assigned a
retaliatory transfer of work duties, when ordered to shovel and
clean coal spillage fromthe belt. Respondent denies that this
wor k assignnment was in any way inproper or discrimnatory.

In his complaint, M. Blankenship states that the work
assi gnment was made by section boss Freddy Vance, who purportedly
told himit was "not his idea." M. Vance was not called as a
witness in this proceeding and there is no credible evidence to
establish his notivation in making this work assignnent.
Further, although M. Bl ankenship listed four menbers of his work
crew as "w tnesses" to the work assignnent, only he and M. Evans
testified, and both of themtestified that M. Vance never
threatened or intimdated themover their mne safety activities.

M. Evans conceded that he did not object to the shoveling
chores because the work assignnent was a direct order from nine
managenent. H s objections stemmed from his unsubstanti at ed
assertion that the assignnent of the crew to the shoveling detai
sonmehow exposed the men to a safety hazard because of the
presence of a bulldozer "overhead" which was | oading coal. A
cl ose exami nation of this assertion reflects that the bull dozer
was operating outside of the mine in an area which was wel |
supported and in fact exposed no one to danger. bjectively
viewed, | believe that M. Evans' displeasure with the shoveling
chores was pronpted by his own subjective opinion that he was
sonmrehow bei ng puni shed, along with M. Bl ankenshi p, because of
the difference of opinion concerning the fire bossing of the
section. | also believe that it was pronpted by the obvious fact
that shoveling work is physically nore demandi ng than "policing"
a parking lot, and that the other section crew was needling M.
Evans' crew. Further, | take note of the fact that M. Evans
di spl ayed no di spl easure over the sonmewhat nenial task of
cleaning up the parking lot while the crew was waiting to enter
the mne. As a matter of fact, the testinony reflects that such
duties are routinely assigned to crews by mne nmanagenent while
they are idle and standing by to enter the nine

There is no evidence or testinony that M. Wley was in any
way connected with the shoveling work assignnent. M. Wley's
office is not on the inrediate mne property and his duties do
not entail the supervision of miners in their day-to-day work
assignments. M. Herndon testified that it was not unusual for
underground crews to be assigned to clean and shovel belts and
that this has been done on several occasions, both before and



after the incident in question. M. Herndon also testified that
he did not specifically assign M. Bl ankenship to the shoveling
chore but sinply told the foreman to keep each crew busy while
awai ting the conpletion of the fire bossing.
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After careful consideration of the testinmony of record in this

case, | cannot conclude that the assignment of M. Bl ankenship
and his crewto the shoveling duties in question was an act of
discrimnation or retaliation because of M. Bl ankenship's

di fference of opinion with mne managenent over whether the
section should have been fire bossed after the ventilation fan

probl em was corrected. | conclude that m ne managenent has the
right to direct the work force and assign enpl oyees to work
details, and absent any showi ng that such assignnments are ill egal
or contrary to the contract, | amnot persuaded that it is

discrimnatory nerely by the fact that a mner is not too
enchanted with the assignnent.

The April 10, 1979, Mantrip Meeting

M. Bl ankenshi p's conplaint asserts that at a neeting on
April 10 concerning the mantrip incident, M. Wley threatened to
fire himat the first opportunity, and M. Neace is listed as a
witness to this alleged statenent by M. Wley. There is sone
di spute as to when the alleged threat was nmade as well as a
dispute as to the issue or event that pronpted it. M.

Bl ankenship testified that M. Wley told himhe would "get rid"
of himduring the nmeeting concerning the mantrip incident, and he
deni ed any conversation concerni ng absenteei smat that neeting.
He indicated that any comrent concerning the conpany's

absent eei sm policy was made by M. Evans at the time M. Evans
received the warning slip in question (Tr. 137, January 1, 1981).

M. Wley attributed the alleged remark to a conment that he
made to M. Bl ankenship while |eaving the neeting over the
conpany's absenteei sm policy, and he readily conceded that he
told M. Blankenship that any mner violating the policy would be
in trouble, including M. Blankenship. |In short, respondent
argues that any discussion "to get rid" of M. Blankenship at the
meeting in question resulted froma di scussi on concer ni ng
absenteeism and that M. Bl ankenshi p obviously m sinterpreted
the statenent.

M. Neace confirmed that he was present during the mantrip
nmeeti ng and conceded that he previously received a warning slip
from M. Herndon over the question of absenteeism However, he
deni ed that the subject was discussed at the mantrip neeting, and
confirmed that he heard M. Wley state that M. Bl ankenship
woul d "make a m stake" and that M. Wley would fire him He

then clarified his testinony as follows: "Maybe he didn't use
the word fire. He said, "I'Il get you when you do make that

m stake,’ or words pretty close to that effect. |It's been a |ong
time and in fact, | didn't have any reason for renmenbering it."

M. Herndon's version of the conversation and the asserted
threat by M. Wley to fire M. Blankenship is that once the
nmeeting concerning the mantrip incident had concluded and the
i ssue resolved, M. Blankenship engaged M. Wley in a
conversati on concerning the conpany absenteeismpolicy. During a
conversation which foll owed, M. Herndon stated that M. Wley
did indicate to M. Blankenship that "[wje' |l get you too," but
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that the statenent was made in the context of the absenteeism
policy, and that M. WIley was upset over adverse comnments nade
by M. Bl ankenship concerning that policy.

Havi ng viewed the w tnesses on the stand during their
testinmony, and after careful scrutiny of the record in this
regard, | cannot conclude that M. Wley threatened to fire M.

Bl ankenshi p because of his involvenent in the safety conpl ai nt
which resulted froma section foreman permtting new mners to be
transported on a mantrip with materials which may have posed a
hazard. Both M. Herndon and M. Wley inpressed me as being
credible witnesses and | believe their account that M. Wley's
statenment was pronpted by the rather heated di scussion concerning
t he conpany absenteei smpolicy and that M. WIley nay have been
provoked and lost his tenper when he nmade the statenent. More
importantly, the record establishes that M. Herndon supported
M. Bl ankenshi p's position concerning the mantrip incident,
acknow edged that he had a right to be involved in the neeting
concerning that incident, and in fact took the foreman to task
over the incident. Furthernore, there is nothing to suggest that
M. Wley was directly involved in the mantrip incident, and he

i ndicated that he did not speak with M. Bl ankenshi p about t hat

i ssue, and that the neeting had ended when the absenteei sm policy
was brought up.

In view of the foregoing, |I find that the conplai nant has
failed to establish any connection between any comments M. Wley
may have made on April 10, 1979, at the mantrip neeting, and M.
Bl ankenshi p' s di scharge which followed on April 12, 1979, for his
purported role in the work stoppage.

The Work Stoppage of April 12, 1979

The focal point of the alleged discrimnation in this case
is the work stoppage of April 12, 1979, and the subsequent 24-48
hour grievance neeting which followed that event. The relief
sought by M. Blankenship in this case includes paynment of ful
back wages and benefits, with interest, for the 30-day suspension
peri od, and expungenment from his personnel records of al
references to that suspension. Fromthe conplainant's point of
view, the totality of the aforenentioned incidents of alleged
di scrimnation which have been di scussed and anal yzed, which
occurred both before and after his proposed di scharge and
subsequent suspension, when consi dered together suggest a pattern
of discrimnation which culmnated in a retaliatory response from
m ne management, nanely, the proposed discharge of M.
Bl ankenshi p because of m ne nmanagenent's bare unsupported
"belief" that he was sonmehow responsible for the illegal work
stoppage. In short, conplainant believes that m ne managenent
found a convenient excuse to get rid of M. Blankenship and to
rid thensel ves of his somewhat troubl esone mne safety activities
by proposing his discharge based on a charge that he instigated
t he work stoppage and subsequent wal kout .

Conpl ai nant' s argunent that the basis of the respondent’'s
assunption that M. Blankenship instigated the work stoppage



stens solely from m ne
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managenent's "feelings" and unsubstantiated "assunptions” is not
totally correct. Although M. Herndon conceded that it was

al t oget her possible that M. Bl ankenship was a "victim of
circunmstances,"” he stated that the basis for his assunption that
M. Bl ankenship instigated the work stoppage was the fact that he
was observed by his truck at the parking |lot, stopping and
talking to mners who were driving by. None of the m ners who
were driving by progressed beyond the point where they were
intercepted by M. Bl ankenship, and it appears that each of them
pulled into the parking | ot area where all of the mners were
assenbling for the neeting. |In addition, M. Herndon testified
that the nen were attending the neeting at 8 a.m and at 8:30
a.m, and they were supposed to start work at 8 a.m He believed
the men fromthe 19-C M ne woul d have gone to work if M.

Bl ankenshi p were not present, although he was not sure as to what
the other nen woul d have done. Once assenbled, and after the

di scussion with M. Herndon concerning the bathhouse issue, a

di scussion in which M. Blankenship acted as the principa
spokesman for the mners, the mners went hone rather than
returning and resunming their normal work activities.

Under the foregoing circunstances, | cannot concl ude that
m ne managenment was totally wong in assum ng that M.
Bl ankenshi p had sonething to do with the wal kout, notw thstandi ng
M. Bl ankenshi p's assertions that he tried to get the nen to go
back to work. Even if he did, the fact is that viewed in
per spective, nmine nmanagenent's perceptions, based on M.
Bl ankenshi p's stopping and talking to miners on their way to
wor k, which resulted in their assenbling in the parking | ot area
for a neeting during normal working hours, |ends sonme credence to
m ne managenent's contention that M. Bl ankenship's actions
interfered with and interrupted the normal work activities of the
mners. O course, the nmerits of M. Bl ankenship's proposed
di scharge for allegedly instigating an illegal work stoppage was
never resolved at the arbitration stage because the hearing was
abruptly ended when the parties to that dispute agreed to a
settlenent. Significantly, M. Blankenship was represented at
that arbitration proceeding by the president of his own | ocal
uni on, the sane individual who represented himat the 24-48 hour
gri evance, and the sane individual who reconmended that he reject
the asserted offer by m ne nanagenent to resign fromhis mne
conmittee positions and proceed to arbitration on the suspension
and proposed di scharge. Mre significantly, this individual was
not called as a witness by M. Blankenship and he did not testify
in this proceeding.

Conpl ai nant's argunments that | am not bound by any decision
of an arbitrator and may decide this case on ny de novo
consi deration of the evidence and nmy own view of the facts is
correct. After careful evaluation and assessnment of the
testinmony presented in this case, | cannot totally discount the
result of the arbitration which culmnated in M. Bl ankenship's
acceptance of the 30-day suspension. The arbitration decision
reflects that M. Bl ankenship voluntarily agreed to accept a
30-day suspension w thout pay through May 12, 1979, with no | oss
in seniority (Exh. CG7, p. 3).



Al t hough M. Bl ankenship asserted that his decision to
accept a 30-day suspensi on was based on his desire to insure his
job security and to provide
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conti nued support for his famly, the fact is that the record
supports a conclusion that his decision was reluctantly nmade and
that his intention was to pursue the matter further with the
"Feds" under the discrimnation provisions of the Act after

recei ving advice fromothers in this regard. However, | believe
that this decision was pronpted by M. Bl ankenship's belief that
by pursuing the matter further he coul d somehow be conpensated
and receive back pay for the period of tinme he was in suspension
status fromhis mne enploynent. | also believe that his
decision to accept a 30-day suspension was al so pronpted in part
by his belief that he could possibly |ose the arbitration case
and end up without a job.

The 24-48 Hour Work- Stoppage Gievance Meeting

In his conmplaint, M. Blankenship asserted that during the
24-48 hour contractual neeting concerning his proposed di scharge,
M. Wley offered to rescind the discharge if M. Bl ankenship
woul d resign fromhis safety conmttee positions for a period of
1 year. M. Blankenship testified that he was asked to relinquish
his position on the mne commttee as well as his safety
conmittee position, and to accept a "small suspension” in return
for the respondent's offer to rescind his proposed di scharge for
interfering with the work force and instigating the work
stoppage. M. Browning, who was present at the neeting, testified
that the offer made by M. WI| ey enconpassed a proposed and
suggested resignation by M. Blankenship fromboth of his
committee jobs, and M. Browning believed that requiring M.

Bl ankenship to resign fromeither conmttee as the quid pro quo
for managenent's agreenent not to discharge himwas patently
wWr ong.

M. Wley's and M. Herndon's versions of the offer nade at
the 24-48 hour neeting stand in marked contrast to that of M.
Bl ankenship and M. Browning. M. Herndon contended that it was
common for both | abor and managenment to make settlenent offers to
resol ve a dispute without the necessity for formal arbitration
He testified that the offer to M. Bl ankenship was "probably
made" by M. Wley, but he insisted that it only enconpassed M.
Bl ankenshi p's resignation fromthe mne commttee and not the
safety conmttee. M. Herndon believed that the work stoppage
had nothing to do with safety and that it was purely a
| abor - managenent di spute over conpensation in lieu of water in
t he bat hhouse, and that in this context, he saw nothing wong in
seeking M. Bl ankenship's resignation fromthe mne committee as
a conprom se offer of settlenent.

M. Herndon candidly admtted that the reason m ne
managenment sought M. Bl ankenship's resignation fromthe nine
conmittee was that they believed M. Bl ankenship's actions caused
the work stoppage and was the reason the men went hone that day.
As a matter of fact, M. Herndon testified that m ne managenent
wanted to make it absolutely clear that M. Blankenship's safety
activities had nothing to do with the decision to discharge him
for interfering with the work force and instigating the work
st oppage, and he maintained that this issue was openly discussed



so that it would be clear that M. Bl ankenship's discharge had
nothing to do with his safety activities. He also indicated that
managenent had no right to deprive M. Blankenship of his
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safety conmittee position and he wanted to insure that it was
made clear that his proposed di scharge was strictly a contractua
i ssue dealing with his interference with the work force.

M. Wley testified that he nmay have nmade the offer in
qguestion to M. Bl ankenship during the 24-48 hour discussions. He
bel i eved that M. Bl ankenshi p's conduct concerning the work
st oppage was not in the best interests of the union or mne
managenent, and during the discussions the suggesti on was made
that M. Bl ankenship resign fromthe mne commttee and accept a
60-day suspension in lieu of being fired for his role in the
wal kout. M. Wley insisted that his intent was to insure that
there was no repetition of future wal kouts, and he sought
assurances that it would not happen again. He al so insisted that
he did not wish to fire M. Blankenship, and that he accepted M.
Bl ankenship's later arbitration offer of a 30-day suspension in
lieu of a discharge because he was satisfied that the
respondent's position was correct.

Conpl ai nant recogni zes the fact that there is conflicting
testimony concerning mne managenent's offer nade during the
24-48 hour neeting that he resign fromone or both of his mne
committee jobs. Even so, conplainant suggests that all of the
events which transpired in this case make it far nore likely that
t he conpany sought to strip himof both positions. Even if it
were found that they did not, conplainant enphasizes that the
di spute which led to the work stoppage, and his subsequent
suspensi on subject to discharge, were based upon all eged
vi ol ati ons of Federal safety regul ations.

The question of mne managenent's "offer” to M. Bl ankenship
that he resign fromone or nore of his mne committees and accept
a suspension in lieu of discharge is a troubl esone one,
particularly in light of the fact that M. Bl ankenship held both
positions. Threatening or intimdating a mner to resign fromhis
safety conmittee position is clearly a discrimnatory action
under the Act. Even though an "offer"” of this type is nmade
during grievance or settlement negotiations, there is an
i nference that such offers are subtle pressures that could be
used by m ne managenent to rid thensel ves of a safety
conmitteeman who nmay not see eye-to-eye with mne managenent on
matters dealing with safety and health. Wether the sanme can be
said with respect to "offers” dealing with a mner's nenbership
on a mne conmttee other than safety may be debatable, but the
fact is that while a clear distinction may be nmade as to the
separability of the two jobs, in this case it is sonewhat
difficult to separate the two because M. Bl ankenship served on
both conmmttees, as well as a third "political action" conmttee.
Therefore, a critical question which nust be addressed is whet her
a mner who serves on several mne commttees may cry "foul " when
m ne management seeks to discipline himfor conduct which may not
be clearly isolated fromhis safety activities.

M. Bl ankenship testified that during the 24-48 hour
nmeeting, he was asked to step down fromboth of his conmttee
jobs. M. Neace, one of the signatories to M. Bl ankenship's



initial grievance on his proposed di scharge which was filed with
the respondent, testified on two occasions in reply to
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nmy questions during the hearing, that while he was present at the
24-48 hour neeting, his recollection of the asserted "offer"” nade
by m ne managenent focused on M. Bl ankenship's "union
activities" rather than his safety comm tteeman position (see
previous transcript references, pp. 211-213, January 6, 1981).

Al though M. Neace later testified that it was his belief that

M. Bl ankenshi p's predi cament stemed fromhis nmine safety
activity (Tr. 214), his conclusion does not detract fromhis
recol l ection of the asserted "offer"” in question, and
corroborates m ne managenent's version of the event. On the other
hand, M. Browning, who was also a signatory to the initial
grievance, testified that the "offer" enconpassed both committee
jobs held by M. Blankenship (Tr. 8). Thus, M. Browning's
testinmony corroborates M. Bl ankenship's version of the incident.

After careful consideration of all of the testinony adduced
in this case, | find m ne managenent's version of the offer nade
to M. Blankenship to be plausible and believable, and when
coupled with nmy analysis of this entire episode, which follows
bel ow, | sinmply cannot conclude that managenment's suggestion that
M. Bl ankenship step down fromhis mne committee position in
itself constituted an act of discrimnation or intimdation

The initial grievance filed with the respondent by M.
Bl ankenship on April 18, 1979, with respect to his proposed
di scharge for interfering with the work force (Exh. CG4), states
as follows:

There was a work stoppage on the 12:01 shift on Apri
12, 1979, because we had problens all wi nter |ong
getting water in the bathhouse. Article XX

Bat hhouse. The Conpany has pronised to conpensate the
men and we are having problens getting paid under this
Agreenent, which resulted in the work stoppage.

Article XXIV D scharge Procedure, Sections (a), (b),
(c), (d), and (f). I, Charlie Blankenship, ask to be
reinstated and conpensated for lost tine.

Article XXV Discrimnation. The Conpany has al so
di scrim nated against ne under this Article.

Article XXI'l Section (r). It has always been a prior
practice of the Local Union to use the bathhouse at
19-C for a union neeting at 8:00 a.m when a work

st oppage has occurred [sic] for the purpose of getting
the men back to work. It has been posted on the

bull etin board and the Conpany has agreed with us that
we can hold the neeting there for the purpose of trying
to get the nen back to work.

Article XXI'l(a) of the contract (Exh. C1), deals with
provi di ng bat hhouse facilities for mne enpl oyees, and section
(r) of that article deals with the use of the bathhouse as a
union neeting place. Article XXV, which deals with
discrimnation, is limted to discrinmnation dealing with terns
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of enpl oynent, race, creed, sex, age, or "political activity,

whet her intra-Union or otherwise." Significantly, while the
three nenbers of the mine commttee who endorsed the grievance
stated thereon that it was their belief that M. Bl ankenship had
been di scri m nated agai nst because of his menbership on both the
mne conmttee and mne safety commttee, M. Bl ankenship made no
such claim His conplaint, on its face, pertains to matters
dealing with contract provisions which do not appear to have any
direct connection with matters of safety.

As | view the dispute over the bathhouse, it goes beyond a
sinmpl e question of a mne operator violating specific safety or
heal th standards and then failing to correct the conditions. The
essence of the dispute centered not so much on the fact that the
bat hhouse was not al ways kept tidy, but rather, focused on
conpensating the mners $1.75 a day for the days that the
bat hhouse was wi thout water. Fromthe conpany's perspective,
consi dering the nunber of mners affected and the periods of tine
i n question, the conpensation anounted to a relatively
substanti al amount of noney. Fromthe mners' point of view I
can understand their frustration over what they believed to be a
recal citrant nmine operator who found conveni ent "conputer
br eakdowns" as an excuse for not providing conmpensation. Viewed
inthis light, I believe that the bathhouse di spute becane the
focal point of a | ongstanding and conti nual | abor-nanagenent
di spute which affected both sides dearly, nanely, their
pocket books.

| believe that m ne managenent has a legitimate interest and

concern in preventing illegal work stoppages anong its work force
and insisting that its personnel adhere to normal work hours and
schedules. | also believe that m ne nanagenent has a legitimte

interest in addressing questions concerning enpl oyee absent eei sm
so that normal production is not unduly interrupted by m ners who
may absent thenselves fromwork w thout bona fide excuses.

Al though the latter issue is not directly involved in this
proceedi ng, | detect an undercurrent concerning these and ot her

| abor - managenent confrontations cutting across this entire
proceeding. As | stated to the parties during the course of the
hearing, the discrimnation provisions found in section 105 of
the Act are there to protect mners fromdiscrimnatory acts by
m ne managenment which infringe on their clearly recognizable
right to insist on a safe and healthy work environment. The Act
shoul d not be used to provide a Federal forumfor settling

| abor - managenent di sputes which have no rational relationship to
the health and safety of the work force

In Secretary of Labor ex rel. David Pasula v. Consolidation
Coal Conpany, 2 FMSHRC 2786, 2 BNA MSHC 1001, 1980 CCH OSHD par.
24,878 (1980), the Comm ssion established the follow ng test for
resol ving discrimnation cases:

We hold that the conpl ai nant has established a prinma
facie case of a violation of section 105(c)(1) if a
pr eponder ance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the



adverse action was notivated in any part by the
protected activity. On these issues, the



~1011
conpl ai nant nust bear the ultinmate burden of persuasion
The enpl oyer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although part
of his notive was unlawful, (1) he was al so notivated by
the mner's unprotected activities, and (2) that he would
have taken adverse action against the mner in any event
for the unprotected activities alone. On these issues,
t he enpl oyer must bear the ultimte burden of persuasion
It is not sufficient for the enployer to show that the
m ner deserved to have been fired for engaging in the
unprotected activity; if the unprotected conduct did not
originally concern the enpl oyer enough to have resulted
in the same adverse action, we will not consider it. The
enpl oyer nust show that he did in fact consider the enployee
deserving of discipline for engaging in the unprotected
activity alone and that he would have disciplined himin
any event. [Enphasis in original.]

Respondent argues that the suspension and proposed di scharge
t aken agai nst M. Bl ankenship for his perceived role in the work
stoppage of April 12, 1979, would have been taken agai nst any
person simlarly situated and woul d have been taken agai nst M.
Bl ankenshi p whether or not he was a nenber of the safety
conmittee and whether or not he ever participated in safety
conpl ai nts agai nst the respondent. 1In support of this argunent,
respondent points to the unequivocal testinmony of M. WIey,
whi ch appears at pages 132-133 of the January 7, 1981, hearing
transcript:

MR, ALBERTSON: My question is a hypothetical question.
If M. Blankenship had not been a nenber of the mne
conm ttee -- strike that.

If M. Blankenship had not been a nenmber of the safety
conm ttee, but he was a nenber of the mine comittee,
and your managenent people had observed his activities
on the day of the strike, would you still have taken
the action that you took?

A. Yes, sir. |If M. Blankenship would have been an
enpl oyee, we woul d have taken the action

Q The fact he was a nenber of the mne conmittee, and
especially the fact he was a nenber of the safety
conmittee, would not have affected your decision in

di sm ssing or discharging hinf

MR, HARLESS: bjection.

JUDGE KOQUTRAS: Overrul ed.



~1012
THE WTNESS: That woul dn't have had anything to do with it.
Had he been an ordinary enpl oyee, just an enployee, then his
activities would have warranted a suspension with intent to
di schar ge.

MR, ALBERTSON: M WIley, would you have taken the
adverse action even if M. Blankenship were not a
nmenber of the mine committee?

A Yes.

It seens clear to ne that respondent’'s counsel was well
aware of the Pasul a gui delines when he posed the above questions
to M. Wley since he used that decision as a reference point
whi l e posing his questions (Tr. 133-134). However, having vi ewed
M. Wley on the witness stand, | find himto be a credible
wi tness, and | accept his testinmony on this question. Further,
the facts surrounding the work stoppage and the resulting
suspensi on action which flowed fromthat event establish that
m ne managenment took swift and al nobst instantaneous action in
giving M. Bl ankenship notice that the respondent intended to
suspend himwith a viewto his ultinmte di scharge because of his
actions ininterfering with the work force and instigating the
wor k st oppage. Exhibit C5, a copy of the notice served on M.
Bl ankenship by M. Herndon on April 13, 1979, the day foll ow ng
the work stoppage, inforned M. Bl ankenship of the respondent's
intent to discharge himfor the follow ng stated reasons:
"Violation of Article I, Section D, interfering with direction of
wor k force managenent of the mines and instigating and
participating in an unauthorized work stoppage.™

Al t hough M. Herndon testified that he personally never
heard M. Bl ankenship advise the men to strike, and that the work
stoppage in question was the first "strike" at the nmne, it seens
clear to ne fromM. Herndon's testinony that he considered M.

Bl ankenshi p's | eadership role at the mne as one of a "spokesman"
for the rank and file for practically all matters flowing from
his mne commttee positions. Viewed in this context, and
considering M. Herndon's perceptions of the role played by M.
Bl ankenship with regard to the work stoppage, | conclude that M.
Herndon' s testinony supports m ne managenent's position that the
suspensi on and proposed di scharge of M. Bl ankenship on April 13,
1979, was pronpted solely by M. Bl ankenship's conduct and
activities which led to the work stoppage. | also take note of
the fact that conplai nant does not dispute the fact that the
stated charges filed against himare in fact offenses for which
an enpl oyee may be disciplined under the contractual agreenent.

Section Foreman Vance's Alleged "Ht Man" Conmment

Al t hough the "hit man" comment by M. Vance is not included
as part of M. Blankenship's original conplaint, he brought the
matter up for the first tinme during the course of his testinony
at the hearing in this case. The commrent by M. Vance was
purportedly made sonetine after M. Blankenship's return to work
at the conclusion of his 30-day suspension.
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Al t hough Section Boss Vance purportedly made the "hit man"
comment to M. Bl ankenship, | cannot conclude that this
constituted a threat by m ne managenent. The record suggests that
at the tine the alleged statenment was nade, M. Vance may have
been havi ng sone personal problens, and notw thstanding that M.
Vance was the individual who directed M. Bl ankenship and his
crewto police the parking |lot and shovel the coal at the belt on
the norning the ventilation fan was down, safety conmtteenman
Randal | Evans testified that M. Vance never caused himor M.
Bl ankenshi p any probl ens over their safety activities and had
never threatened or intimndated them

M. Vance did not testify at the hearing, and there is no
credible testinony or evidence to suggest that the "hit man"
comment was intended as a m ne managenent threat to M.

Bl ankenshi p. After careful consideration of all of the testinony
presented, | have discounted this alleged statenent as a threat
by m ne managenent .

The Portable Toil et |ncident

Conpl ai nant asserts that the respondent discrimnated
agai nst himand punished himfor his mne safety activities by
renoving himfromhis job and assigning himto renove one of the
toilets fromthe nmine. He also asserts that M. WIley made the
statenment that he would see to it that M. Bl ankenship woul d
enpty the portable toilets if he filed grievances concerning
keepi ng them sanitary.

Al t hough M. Bl ankenshi p contends that Assistant Forenman
Bragg told himhe "had orders” to assign M. Blankenship to
assist in renoving the toilet in question fromthe nmne, M.
Bragg was not called as a witness. Furthernore, while M.

Bl ankenship stated in his original conmplaint that a field
representative and a safety director of his union were w tnesses
to M. Wley's purported statenent that he would see to it that
M. Bl ankenship enptied the toilets, they were not sumobned or
called as witnesses either. |In short, the only corroboration for
M. Bl ankenshi p's conclusion that M. WIley was punishing hi mby
directing others to make sure M. Bl ankenship enpties the potties
is M. Blankenship.

There is no evidence that M. Bl ankenship was ever directed
or ordered to renove, clean, or otherw se dispose of any portable
toilets fromthe mne except for the one which M. Evans had
used. Taken in context, and considering the circunstances
surroundi ng the renoval of that toilet, | cannot conclude that
M. Bl ankenshi p has established that it constituted an act of
di scrimnation or was part of any plot by m ne managenent to
puni sh or otherw se intimdate hi mbecause of his mne safety
activities. To begin with, M. Blankenship's assertion that he
was "renmoved fromhis job" and forced to take the toilet of the
mne is not totally accurate. The incident occurred at a tine
when the continuous mner M. Bl ankenship was operating was down
and idle. Hi s helper, M. Evans, was asked to renove the toil et
whi ch he had used fromthe section, and M. Bl ankenship was asked



to assist him The toilet was not hand-carried conpletely out of
the m ne by M. Blankenship or M. Evans. They transported it
sone 300 feet to the end
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of the track and it was subsequently taken out by mantrip.
Furthernore, while M. Blankenship testified that he assisted M.
Evans under protest, he conceded that he had no argunent with the
right of the foreman to order himto do it

The toilet incident occurred sonetinme after M.
Bl ankenship's return to work followi ng his suspension. After due
consi deration of this incident, | cannot conclude that assigning
M. Bl ankenship to assist his miner helper in carrying the
portable toilet a relatively short distance and placing it on a
mantrip during an idle noment underground, constituted an act of
discrimnation or intimdation by managenment because of M.
Bl ankenshi p's safety activities. There is no evidence to
establish that M. Bl ankenship's had been ordered or directed to
clean or renove portable toilets as punishment for insisting that
they be kept sanitary. As for the conpany's policy requiring the
person who used it to enpty it, there is no showing that this is
in anyway illegal or discrimnatory, and even though M.
Bl ankenship did not use the portable toilet in question, | view
the incident as a rather innocuous and isolated occurrence. The
toilet was rather cunbersone, and was enclosed in such a nmanner
which made it difficult for one man underground to renove it by
hinsel f. Furthernore, there is no evidence that M. Herndon or
M. WIley gave the orders for the toilet to be renoved by M.
Bl ankenship. In short, conplainant has established no connection
between the toilet incident and his suspension and proposed
di scharge which preceded that event.

M. Wley's Alleged Threats of Septenber 19 and 26, 1979

M. Bl ankenshi p has all eged that subsequent to his return to
work followi ng his 30-day suspension, M. Wley threatened to
fire or get rid of him because of additional conplaints and
gri evances concerni ng the bat hhouse. In support of this
contention, UMM Safety |Inspector Cooper testified that during a
nmeeting at the bat hhouse on Septenber 19, 1979, he overheard a
comment nmade by M. Wley to M. Herndon as they were leaving to
the effect that, "if Charlie Blankenship did not |ike working
with the conpany he (Wley) would find a way to get rid of him"
He al so confirmed a tel ephone conversation of Septenber 26, 1979,
with M. Wley, during which M. WIley purportedly stated that
t he conpany would get rid of M. Blankenship if he continued
maki ng safety conmplaints. M. Cooper identified a copy of a
menor andum typed by his secretary concerning the two
conversations and confirmed that it accurately reflected the
conversations with M. Wley (Exh. G9). He also confirmed that
he made a notation of M. WIley's conment while at the m ne and
drafted a menorandumfor his file after the tel ephone
conversation, and he did so because he thought it highly unusua
for a representative of m ne managenent to nmake such statenents
to a UMM official such as hinself. He also indicated that M.
Bl ankenshi p had previ ously advi sed hi mabout several threats he
had received, and this also pronpted himto nake a menorandum of
what he heard. Although conceding that he had no present
recol l ection of precisely what was said by M. Wley, he
distinctly recalled the statenment that M. Wley would find a way



to get rid of M. Blankenship if M. Blankenship did not |ike
wor ki ng for the conpany (Tr. 78).
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M. Wley's recollection of the bathhouse neeting is stated in
his previous testinony at pages 98 and 99 of the transcript. M.
Wl ey denied threatening to fire M. Blankenship, but confirned
maki ng a statenent that if M. Blankenship was not happy working
for the respondent conpany he should | ook for enpl oynment
el sewhere. M. Wley also indicated that his statenent was nade
in the context of the threatened closure of sonme of the m nes due
to economic conditions as well as the continued controversy over
the condition of the bathhouse.

M. Herndon testified that he was present at the bathhouse
while M. Cooper was there and while the group was wal ki ng
t hrough the area, M. Herndon responded to a coment by M.
Bl ankenshi p concerni ng bat hhouses at other mines. M. Herndon
stated that he suggested to M. Bl ankenship that he seek
enpl oyment with another mine if he was not happy with the
bat hhouse, and that when M. Bl ankenship responded, "[n]o, | plan
on working here along tine," M. WIley commented, "I woul dn't
count onit."™ M. Herndon testified that M. W/l ey's conment was
made in the context of a truthful assessnment of the existing
economnmi ¢ conditions at the mne and he did not viewit as a
threat to fire M. Bl ankenshi p because of his bat hhouse
conpl ai nts.

There is a direct conflict between the testinmony of M.
Cooper and M. WIley concerning the purported threatening remarks
made by M. Wley to fire or get rid of M. Blankenship because
of his conplaints concerning the bathhouse. M. Cooper expressed
surprise that M. WIley would make such statenents initially in
his presence and later to himover the tel ephone. On the other
hand, M. WIley indicated that one would have to be stupid to
make threats to a mner in the presence of a union official, let
al one making themdirectly to that official.

The purported statenent by M. WIley on Septenber 19 was not
made directly to M. Cooper. He testified that he overheard a
remark made by M. Wley to M. Herndon, and both M. Herndon's
recol l ection of the statenment, as well as M. Wley's, stand in
mar ked contrast to M. Cooper's recorded recollection of what he
overheard that day as well as his subsequent conversation with
M. Wley. Apparently, no one else overheard the remarks since
none of the other w tnesses who testified in this proceeding
mentioned the incident of Septenber 19, and the remarks were not
made directly to M. Blankenship. He first |earned of the
purported remarks when M. Cooper nentioned the incident to him
and gave hima copy of his nenorandum sone tinme after M.

Bl ankenship filed his conplaint in this case.

Significantly, the asserted threats by M. Wley to fire or
get rid of M. Blankenship cane after his return to work
foll owi ng his suspension and there is nothing of record to
suggest that m ne managenent has since attenpted to fire or
ot herwi se di scipline M. Blankenship because of his mne safety
activities. As | view M. Blankenship's conplaint in this case,
he is arguing that the adverse action by m ne nanagenent in
suspendi ng himfor 30 days wi thout pay was a discrimnatory act



t aken agai nst hi m because of his protected nmne safety and health
activities, and that the reasons given by the respondent for the
suspensi on, nanely, the charge that M. Bl ankenship
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interfered with the work force in violation of the contract by
instigating an illegal strike, was nmerely a pretext and a
conveni ent excuse by the conpany to conceal their real reason for
suspendi ng him Recogni zing that the alleged threats of
Septenber 19 and 26, 1979, cane after his suspension, conpl ai nant
nonet hel ess argues that these threats may be retroactively

consi dered in establishing mne managenent's true notives in
seeki ng his discharge. In short, conplainant argues that M.
Wley's statenents of Septenber 19 and 26, purportedly nade nore
than 5 nmonths after the conpany instituted renoval action against
him may be shown to retroactively establish m ne managenent's
state of mine and true notivation for this action

After careful review of all of the testinony and evi dence
concerning the asserted remarks made by M. WIley on Septenber 19
and 26, 1979, and having viewed the w tnesses on the stand during
the course of their testinmony in this regard, | believe the
testinmony of M. Wley and M. Herndon with respect to their
version of the statement in question and | conclude that M.
Wley did not threaten to fire M. Bl ankenshi p because of his
conpl ai ni ng about the bat hhouse on the two occasions in question
My reasons for this conclusion foll ow

Since the work stoppage in question was precipitated by the
earlier bathhouse controversy over pay, it seens to nme that mne
managenment had anpl e opportunity to get rid of M. Bl ankenship
when they proposed his discharge over that incident by sinmply
refusing to accept a 30-day suspension and continuing ahead with
its initial proposal to discharge himfor instigating the work
st oppage. Furthernore, none of the threatening remarks attributed
to M. Wley by M. Cooper were directed to M. Bl ankenship, and
he obvi ously was unaware of themuntil well after he filed his

initial conplaint. | reject conplainant's argunment that those
remarks made 5 nonths after his suspension establish a
retroactive illegal notive on the part of m ne managenment. Since

M. Herndon testified that the decision to seek M. Bl ankenship's
di scharge over the work stoppage was a joint decision nmade by
hinself, M. WIley, and the m ne manager (John Denotta),
acceptance of conplainant's theory would necessarily require a
finding of a retroactive joint conspiracy by three nine
managenent officials based on the asserted threats purportedly
made by one of themwell after the proposed discharge. On the
basis of the evidence presented in this case, | sinply cannot
make that concl usion.

In the final analysis, | believe that the thrust of M.
Bl ankenshi p's conpl aints concern alleged acts of discrimnation
t aken agai nst himby respondent’'s director of industrial
rel ati ons, Dewey WIley. Although nmne superintendent Ray Herndon
is part of m ne managenent, the testinmony and evi dence adduced in
this proceedi ng does not establish that he has discrimnated
agai nst M. Bl ankenshi p, or has otherw se harassed, threatened,
or intimdated himbecause of his mne safety activities. The
testinmony reflects that M. Herndon recognized M. Bl ankenship's
right as the chairman of the safety committee to becone invol ved
in the grievance nmeeting concerning the mantrip incident, and in



fact, M. Herndon chasti sed Foreman Mendez over the incident.
Furthernore, former Safety Conmmitteenan Neace testified that M.

Her ndon al ways acted honorably with himon safety matters. As a
matter
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of fact, although M. Neace admtted that M. Herndon had issued
hima "slip" for absenteeism M. Neace nonet hel ess conceded t hat
he never felt that any "extra heat" was ever put on hi mbecause
of his mne safety activities.

Former safety committeenman O arkson Browning testified that
M. Herndon was always fair to him and that while his decision
to voluntarily quit his safety commttee job was for personal
reasons, his decision to quit that position was al so pronpted by
the fact that the men did not |ike the close relationship he had
with M. Herndon.

The only concrete testinony concerning statenents
purportedly made by M. Herndon which coul d concei vably be
construed as a "threat” is the testinony by safety comrtteeman
Randal | Evans that M. Herndon referred to himas a "radical"
during the grievance neeting concerning the underground portable
toilets. M. Herndon readily adm tted maki ng the statenment, but
i ndi cated that he was provoked by M. Evans.

Havi ng viewed M. Herndon during the hearing, | find himto
be a candid and credi ble witness. Taking into consideration the
fact that other witnesses called by the conplainant were of the
opinion that M. Herndon treated themfairly in matters
concerning safety, and considering the fact that M. Evans may
have believed that M. Herndon was responsible for the incident
concerning the renoval of the portable toilet which M. Evans had
used fromthe mne, I find M. Herndon's statenent that he may
have been provoked by M. Evans to be credible. Wen viewed in
per spective, and considering the unrebutted testinony that
respondent's mining operations have apparently been seriously
curtail ed due to econonmic and ot her reasons, | cannot concl ude
that M. Herndon's statenment nade to M. Evans was a threat to
di scharge M. Bl ankenshi p.

M. Herndon conceded that he has not been conpletely
enchanted with M. Bl ankenship's performance as chairman of the
m ne safety commttee, and he candidly admtted that his
di spl easure stemmed fromthe fact that M. Bl ankenshi p has on
occasion filed conplaints directly with the agencies responsible
for mne safety enforcenment rather than first bringing themto
the attention of m ne managenment. Even so, M. Herndon readily
conceded that safety conplaints may be filed directly with NMSHA
pursuant to section 103 of the Act w thout notifying mne
managenent and that this has been done on several occasions.
Furthernore, M. Bl ankenship conceded that respondent has
corrected safety conplaints that he brought to its attention and
t hat m ne managenent does not totally ignore his safety
conplaints. And, while M. Neace stated that he believed the
respondent considered M. Bl ankenship to be "a thorn in their
side," he did not indicate that the respondent would not conply
with safety. He further indicated that "I've worked for
conpani es that was worse,"” and he characterized respondent's
safety attitude when he stated: "They don't conmply as fast as
they should at tines."



During the course of the hearing in this matter it was
brought to nmy attention that M. Bl ankenshi p has anot her
conpl ai nt pending with MSHA which is currently being investigated
(Tr. 63, 138). In addition, after
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M. Bl ankenship was called to the stand by nme for the purpose of
eliciting additional clarifying testinmony, he asserted that he
had al so been threatened by the m ne safety director at sone
unspecified time, and al so discussed other alleged acts of

di scrimnation which he characterized as "puni shnent" because of
his safety activities (Tr. 134-138). After consideration of this
information, | have given it no further weight or consideration
in this proceeding. Conplainant is free to pursue those all eged
acts of discrimnation independent of the instant proceeding.
Only inthis way may a fair and inpartial determ nation of those
al l egati ons be made by the Secretary of Labor as part of his

i nvestigative authority under the Act. |If the conplainant is not
satisfied with the results of the Secretary's determ nation in
this regard, he is free to file a subsequent separate action with
t he Conmi ssi on.

Concl usi on and O der

In view of the foregoing findings and concl usi ons,
conclude and find that respondent's initial suspension and
proposed di scharge of M. Bl ankenship was not notivated in any
part by any protected activities engaged in by M. Bl ankenship in
his capacity as chairman of the mne safety commttee. | further
conclude and find that the record adduced in this proceedi ng does
not establish that respondent has otherw se di scrim nated agai nst
the conpl ainant by virtue of his mne safety activities.
Accordingly, the complaint filed in this matter is DI SM SSED, and
the requested relief is DEN ED

Ceorge A. Koutras
Admi ni strative Law Judge



