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DECI SI ON

Appear ances: Covette Rooney, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, PA for Petitioner
MSHA,
WlliamC Mller Il, Esq., Cannelton Industries, Inc.
Charl eston, W for Respondent, Cannelton Industries, Inc.

Bef or e: Judge Merlin

This case is a petition for the assessnent of civil
penalties filed by the governnment agai nst Cannelton Industries,
Inc. A hearing was held on April 7, 1981

Order of Wthdrawal 668147

At the hearing, the Solicitor noved the approval of a
settlement for this violation in the amobunt of $500. The
original assessnent for this violation was $750. This order was
issued for a failure to conply with the approved ventilation plan
which requires that line curtain be maintained to within 10 feet
of the face and that 3,000 cubic feet of air per mnute be
mai ntai ned at the face. In support of the reduction, the
Solicitor advised that negligence was |l ess than originally
assessed since the continuous mner had just finished mning in
this section and had knocked down the curtain as it was backi ng
out. In addition, gravity was | ess because no power had been
turned on in the section, no other work was in progress there and
there was no nethane detected in the area. Further, the
condition was abated i medi ately by the rehanging of the curtain
and the size of both the m ne and the conpany is nedium |
accepted the Solicitor's representations. Noting that the
recomended anount was a substantial amount, | approved the
proposed settl enent.

Order of Wthdrawal 665636

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. 4):
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(1) The operator is the owner and operator of the subject mne

(2) The operator and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

(3) | have jurisdiction of this case.

(4) The inspector who issued the subject order was a duly
aut hori zed representati ve of the Secretary.

(5) A true and correct copy of the subject order was
properly served upon the operator.

(6) Inposition of a penalty will not affect the operator's
ability to continue in business.

(7) The alleged violation was abated in good faith.

(8) The operator had 182 assessed violations in the 24
nmont hs preceding the alleged violation, which is an average
hi story.

(9) The operator is a nediumsize conpany and the mine in
guestion is nediumin size.

At the hearing, docunmentary exhibits were received and
wi t nesses testified on behalf of MSHA and the operator (Tr.
8-138). At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs and agreed to nake ora
argunent and have a decision rendered fromthe bench (Tr. 138).
A deci sion was rendered fromthe bench setting forth findings,
concl usions and determ nations with respect to the all eged
violation (Tr. 142-144).

BENCH DEC!I SI ON

This case is a petition for the assessnent of a civil
penal ty based upon an alleged violation of 30 C F.R
75.200. The alleged violation is of the operator's
roof control plan. It is now well established that the
roof control plan has the effect of |law and of a

mandat ory st andard.

The pertinent section of the operator's roof control
pl an is Paragraph 11(a), which provides as foll ows:
"Sidecuts shall be started only in areas that are
supported with permanent roof supports. During
devel opnent, except where ol d workings are invol ved,
wor ki ng pl aces shall not be holed through into
accessi ble areas that are not supported on 5-foot
maxi mum spaci ng | engt hwi se and crosswise to within 5
feet of the face."

The basic conflict here is one of credibility. There
is no dispute that there was a punch-through or a
hol e-t hrough in the



~1047
| ast open crosscut fromthe No. 2 crosscut into the No. 1
Room There is, however, a conflict between the two
i nspectors and the operator's two witnesses with respect to
whet her the area in the No. 1 Room punched through fromthe
No. 2 crosscut was supported. The inspectors testified that
t hey saw no such supports. The operator's safety inspector
and the operator's supervisor of health and safety testified
that there were such supports and in particular, tw tenporary
supports right in the punch-through and four to six tenporary
supports in the No. 1 Room which was reached by the
punch-t hr ough.

After consideration of the deneanor and the statenents
of all the witnesses, | accept the operator's testinony
in evidence on this point and nost particularly the
testinmony of the operator's supervisor of health and
safety. | accept the operator's evidence given at the
hearing with respect to the tenporary supports marked
on the docunmentary exhibits, and | further accept the
testinmony with respect to a photograph taken of these

t enporary supports.

| further believe that the Covernnent's case is
weakened by the fact that there was so nuch confusion
and inconsistency regarding the map of the area in
qguestion. No such confusion and inconsistencies were
present in the operator's case.

| also accept the operator's evidence regardi ng
tenporary supports in the subject area because it was
undi sputed that the operator was very careful when it
set supports and dangered off the No. 1 Room It
sinmply makes no sense for the operator to have been so
careful in the No. 1 Room and then inmedi ately

t hereafter undertake such dangerous activities in
punchi ng through fromthe No. 2 crosscut.

Mor eover, | accept the testinony of the operator's
supervi sor of health and safety that the only reason
for the tenporary supports being set in the affected
area was because it was going to be a punch-through
fromthe No. 2 crosscut.

It does appear to ne that there was sone confusion, as
testified to by the operator's witness, with respect to
the basis on which the order was issued, and this

evi dence as wel|l supports the operator's version of the

case.
Based upon the foregoing, | find that there was no
violation and, therefore, no civil penalty will be
assessed.

CORDER

The foregoi ng deci sions issued fromthe bench are hereby



AFFI RVED.
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The operator is ORDERED to pay $500 within 30 days fromthe date
of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



