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DECI SI ON AND ORDER
STATEMENT OF THE CASE

Pursuant to section 105(d) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq. (here and after
called the Act), Kaiser Steel Corporation (here and after called
Kai ser) contested the issuance on April 8, 1980, of Citation No.
246571, which alleged a violation of 30 CF. R 77.216-3(b). (FN 1)
The citation stated, inter alia, that a potentially
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hazardous condition exist[s] at the Grassy Trail Reservoir in
that the spillway structure is inadequate. The citation refers
to a report submtted by the contestant which states that the
enbankment of the dam woul d be overtopped by 5.72 feet of flood
and that a deep seated slide may exist in the right abutnent and
shoul d be investigated. 1In its amended notice of contest, Docket
No. WEST 80-301-R, Kai ser denied the alleged violation and

al | eged that respondent had no jurisdiction to issue the citation
because the reservoir is not a "coal or other mne" as defined by
the Act.

On August 25, 1980, Citation No. 246571-6 was issued to the
operator designated as "Joint Venture Kaiser Steel-US. Steel."
The citation stated, "The U S. Steel Corporation [hereinafter
referred to as U S.S.] has been included with Kaiser Stee
Corporation as joint operators of the Gassy Trail Reservoir

. ." US'S filedits notice of contest, Docket No. WEST
80 483-RM and therein denied that a potentlally hazar dous
condition existed at the Grassy Trail Reservoir and all eged that
neither the joint venture nor U S.S. is subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

FI NDI NGS OF FACT

1. On Septenber 17, 1951, Kaiser and Geneva Steel Conpany
entered into a joint venture agreenment to construct and naintain
the Gassy Trail Dam (Ex R-13). U S. S. succeeded to the
i nterest of Geneva Steel Conpany.

2. Pursuant to the agreenent, U S.S. owned an undivided
61.2% i nterest and Kai ser owned an undivided 30.8% interest in
the reservoir and its appurtenant works. (Ex R-13).

3. The earth filled damwas built in 1952 and neasured
approximately 85 feet in height and approximately 600 feet in
length. Approximately 1,000 acre feet of water are contained in
the damwhen it is full to the top. (Vol. I, p. 19).

4. The State of Utah, Division of Water Rights, is required
by U ah statutue to approve construction of earth dans and to
continue to inspect such dans after they are constructed. (Vol.
11, p. 59, 61).

5. The purpose for which the damwas constructed was to
provide a stable year round supply of water for househol d,
commerical, and |lawn watering purposes to the towns which becane
known as East Carbon City and Sunnyside. The agreenent provided
that the water would be used primarily for donestic use, and, if
there was excess water, it could be used for industrial or
m scel | eanous purposes at the coal mne. (Ex R-13).

6. The crest of the damis 7,620 feet above sea level. The
normal pool elevation of the damis at an elevation of 7,580 feet
above sea level. The coal mning conplex of Kaiser, called

Sunnyside, is at an elevation of approximtely 6,708 feet above
sea level and is located approximately 4 1/2 miles down stream



fromthe dam (Ex. R 2, Vol. 1, p. 25).

7. Approximately one mle below Kaiser's nmne conplex is the
town of Sunnyside. The town's elevation is 6,523 feet above sea
level and it is approximately 5 1/2 miles down streamfromthe
dam Further down stream approxinmately one mle, is the town of
East Carbon CGty, at an elevation of 6,303 feet. (Vol. I, p.

25).
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8. Estimates are that from 2,000 to 6,000 persons reside in the
towns of Sunnyside and East Carbon City. (Vol. I, p. 52, Ex.
R- 20) .

9. An enployee of U S. S., an outside foreman at their Geneva
M ne, which is |located approximately 10 mles East of G assy
Trail Creek, drives to the dam generally once daily, including
Sat urdays and Sundays, spending approximately two hours there in
order to | ook over the facilities, check for possible slide
areas, and check "dam overflow, if needed." Depending upon the
water | evel of the tanks in the towns of Sunnyside and East
Carbon City, he adjusts water outflow fromthe damto maintain an
adequate water supply. (Vol. IlIl, p. 108; Vol. I, p. 165, 166,
175; Vol. |, p. 166).

10. There is one nmutual valve at the damthat rel eases water
into a 10 inch pipeline. The water fromthis line is distributed
to East Carbon City and the town of Sunnyside. Water fromthe
line also flows to the 500,000 gallon tank at the Kaiser nine
conpl ex. This tank supplys sonme water for facilities at Kaiser
Water fromthe tank is also used for the needs of the town of
Sunnyside. (Vol. 1, p, 166, 167).

11. The water fromthe dam passes through a chlorinator on
Kai ser property and then goes into the 500,000 gallon storage
tank. Fromthe storage tank, the water is piped to the town of
Sunnyside. (Vol. 111, p. 103).

12. Fromthe main water |ine below the storage tank, another
line diverts water for use on Kaiser property. The water is then
used at the bathhouse, shop area, and office area for showers or
drinking water, and also to fill the boiler. (Vol. 111, p. 104).

13. The boiler provides heat for the coal preparation plant,
t he shop, the bathhouse and the warehouse. During the wi nter
months it provides hot water for showers at the bat hhouse. (Vol.
[, p. 99).

14. A diversion in the water line com ng fromthe dam pi pes
water to the upper bathhouse for the shower facilities. (Vol.
[, p. 103, 104).

15. During the last three to four years, no water fromthe
dam has been used at Kaiser's coal preparation plant, except for
the water applied to donmestic purposes, which includes the boiler
system (Vol. 111, 98).

16. Water that is collected at the bottomof the shaft of
Kai ser's coal mine, ampbunting to approximately one and one half
mllion gallons per day, is punped to 500,000 gallon storage
tanks | ocated on Kaiser property. The water is then gravity fed
back to the coal preparation plant where approximtely 200, 000
gal lons of water are used daily in the preparation of coal
Water not used in coal preparation is sent through pipelines to
provi de water for such outside uses as the watering of alfafa
fields, the city park, golf course, high school athletic fields
and | awns. Any additional water not used is discharged into



Grassy Trail Creek. (Vol. 111, p. 96, 97, 98).

17. None of the water fromthe damis used by or in any
m nes owned or controlled by U S S. (Vol. I, p. 175).

18. U.S.S initially pays all expenses of the joint venture,
including the following: the salary of the enployee (called the
water master, who attends the dan), expenses associated with
truck or equi pnent operation, repairs incurred in maintaining and
operating the dam the cost of operating the Big Springs Ranch
and the cost of an annual study on the stability of the dam
(Vol. IIl, p. 112).
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19. Al of the costs incurred by U S.S. in connection with the
joint venture are rei nbursed by the East Carbon City municipa
government and Kai ser, so that U S.S. does not nmake a profit nor
incur a loss on the venture. (Vol. I1Il, p. 112, 122).

20. The dam s vertical drop inlet spillway has a round,
nor ni ng gl ory-shaped entrance into which water enters from al
directions. The top of this round spillway is approximtely 6 1/2
feet below the crest of the dam The di scharge rate of the
spillway is 1,600 cubic feet per second when the water level is
at the crest of the dam (Vol. 1I, p. 111, 112).

21. The watershed supplying the damis an area of
approxi mately 20 square miles. The average annual precipitation
for the area is 18 inches. (Ex. R 2).

22. The probabl e maxi mum precipitation for the watershed
area of the damin one hour's tine is 6.5 inches and for a tine
interval of six hour's duration is 7.5 inches. (Ex. R-2) (FN 2)

23. The 100 year flood would result with precipitation of
1. 35 inches occurring within one hour in the watershed of the
dam and precipitation of 1.8 inches in six hours. (Ex.R-2) (FN 3)

24. The enbanknent of the dam woul d be overtopped by 5.72
feet during the passage of probable maxi numflood storms. (Ex
R-2).

25. After the damis overtopped, it would breach in
approxi mately one hour. (Vol. Il, p. 40; Ex R-3).

26. In the event of the occurrence of the probable maxi mum
flood, the dam would begin to overtop approximately two hours and
thirty mnutes after the stormbegins. (Ex R-3).

27. If the dam does breach as a result of the probable
maxi mum fl ood, the water |level of Gassy Trail Creek, where it
flows past the mne, would be 3.7 feet higher than if the dam
does not breach during the probable maxi mumflood. (Vol. II, p.
143).
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28. The damage resulting fromthe probabl e nmaxi mum fl ood woul d be
approxi mately the sane whether or not a breach of the dam
occurred. (Vol. Il, p. 153).

29. In case of a breach of the damas a result of the
pr obabl e maxi rum fl ood, the water from Grassy Trail Creek woul d
not reach Sunnyside No. 2's bathhouse or air shaft, but would
probably enter the | owest portal of the coal mne. This porta
travel s uphill and water would not go in far enough to flood the
mne. (Vol. p. 122, 123; Vol. 11, p. 154).

30. In the event that the | ower portal of the coal nmne is
bl ocked by flood waters, there are numerous other exits fromthe
mne. (Vol. 111, p. 94).

31. The probability of the probabl e maxi mum precipitation
occurring in the watershed of the damis 10,000 or 20,000 to 1.
(Vol. IIl, p. 38; Vol. Il, p. 198).

32. The spillway of the damw || adequately handl e the 100
year floods since the spillway of the dam has a maxi num di scharge
rate of 1,600 cubic feet per second, and the inflowinto the dam
during the 100 year stormor flood would be 504 cubic feet per
second. (Vol. II, p. 93, 94; Ex. K-1).

33. The spillway would be insufficient to discharge the
inflow of water to the dam during the probabl e maxi num fl ood
because the peak flowrate into the dam woul d be approxi mately
26, 000 cubic feet per second. (Vol. IIl, p. 204).

| SSUES PRESENTED

1. Is the Grassy Trail Dam and Reservoir subject to the
jurisdiction of the Federal Mne Safety and Health Act of 19777

2. If so, has the Secretary established a violation of 30
CFR 77.216-3(b)?

APPL| CABLE LAW

The followi ng sections of the Act are applicable to the
question of jurisdiction:

Section 3(h)(1) ""coal or other mne' neans ...
i mpoundnents (FN.4) ... used in, or to be used in, ... the
wor k of preparing coal...[.]"

Section 3(i) ""work of preparing coal' mneans the breaking,
crushi ng, sizing, cleaning, washing, drying, mxing, storing and
| oading of ... coal, and such other work of preparing such
coal as is usually done by the operator of the coal mne[.]"
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DI SCUSSI ON

It is undisputed that the Grassy Trail Damis owned by the
joint venture and that the joint venturers are Kaiser and U S. S
Ajoint venture is a legal entity in the nature of a partnership
engaged in the joint prosecution of a particular transaction for
mutual profit. Tex-CO Grain Co., v. Happy Wheat G owers Inc.

542 S.W 2d 934, 936. The joint venture of Kaiser and U S.S is
a legal entity separate fromeither Kaiser or U S S as

i ndi vi dual corporations. The mutual rights and liabilities of
these joint venturers in respect to their commopn enterprise are
substantially those of partners. Taylor v. Brindley, 164 Fed. 2d
235 (1947). Since the ownership and operation of the Grassy Trai
Damis vested in the separate entity of the joint venture, any
rights or liabilities accruing fromthe application of the
Federal M ne Safety and Health Act of 1977, would be directed to
Kaiser and U.S.S. only to the extent of their respective interest
in the joint venture.

US. S argues inits post hearing brief that since the joint
venture does not own any coal mnes, does not mne any coal and
does not prepare any coal for market, it is not subject to the
jurisdiction of the Act. This argument overlooks the inplication
of section 3(i) of the Act. If water fromthe damis used in, or
to be used in, the "work of preparing the coal", it is a "coal or
other mne" and thus subject to the jurisdiction of the Act.

The Secretary asserts that the Act gives jurisdiction over
t he dam because the damis owned, operated and controlled by a
m ni ng conpany; that the damis a surface facility close to the
m ne; and that the damis used in the mne operation and for the
preparation of coal. (Vol. I, p. 83, 111, 144).

The Act does not concern itself with the question of
owner shi p. Whether the damis owned by a m ning conpany, or by
the town of Sunnyside, or by the joint venture is not controlling
as to the question of jurisdiction of the Act. Whether the dam
is close to the mne (approximately 4 1/2 mles in this case) or

whether it is 20 mles away is equally not controlling. |If the
water fromthe inpoundnment or damis used or to be used in the
"work of preparing the coal” it is a coal mine according to the

definition contained in section 3(h)(1) of the Act. Thus, the
dam woul d be subject to the jurisdiction of the Act regardl ess of
t he ownership of the damor its |ocation

The final question is whether the water in the dam was used
in the "work of preparing the coal" as that phrase is defined in

section 3(i) of the Act. Is the water fromthe damused, or to
be used, in the "breaking, crushing, sizing, cleaning, washing,
drying, mxing, storing and loading of ... coal"” or "such

ot her work of preparing such coal as is usually done by the
operator of the coal m ne?"
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The Manager of Engineering and Quality Control for Kaiser
descri bed the manner in which water is used at the mne in the
preparation of coal. The raw coal out of the mne goes into one
of two wash boxes where a pulsating action of water separates
reject mterial fromthe coal. The rejected material falls to
the bottomand is transmtted to a refuse belt and trucked to a
refuse disposal site. The clean coal passes over the wash box
and into the water. Water is also used at the mne in |ong wall
m ning. The emulsion oil, consisting of 95% water and 5% oil,
charges the hydraulic systemon Kaiser's long wall m ning units.
(Vol. II'l, p. 95. 96).

An MSHA inspector who worked at the Kaiser coal mne for
approxi mately one year, and whose |ast day of work there was
August 31, 1975, testified that water fromthe damwas used to
fill the wash boxes on two occasions for short periods of tine
when water fromthe mne was inadequate. Less than eight hours
use of water fromthe damwas required during these two periods.

(Vol. 11, p.9). The witness speculated that water fromthe dam
may al so have been used in making emul sion oil which was used in
the hydraulic systemfor long wall mning. (Vol. Il, p. 11). In

t hese cases, the water fromthe dam was being used in the "work
of preparing the coal."

There was no evidence that water fromthe dam has been used
since 1975 for these purposes. Specifically, it is undisputed
that water fromthe dam has not been used for such coa
preparation for the last 3 to 4 years. (Vol. I1l, p. 99). \Water
fromthe damthat is subsequently purified is used at the coa
m ne for drinking purposes, showering, sanitation, and also in
the boiler. The boiler provides heat for the coal preparation
pl ant, the shop, bathhouse and the warehouse. During the w nter
nmonths it provides hot water for showers at the bat hhouse.

Wthin the last five years, an underground sunp capabl e of
holding mllions of gallons of water has been devel oped at
Kaiser's mne. Al of the water used at the coal mine for the
pur pose of cl eaning and washi ng coal cones fromthis underground
source. This collection of water anounts to approximtely 1 1/2
mllion gallons daily. O this anount, approximtely 200, 000
gal l ons of water per day are used in the preparation of coal
(vol. 111, p. 97). This ground water is also used in the
preparation of emulsion oil. Thus, the water "used in, or to be
used in, the work of preparing coal"” does not conme fromthe
Grassy Trail Dam

In support of the position that the Secretary has
jurisdiction, the Secretary argues in his post hearing brief that
m ning activities around Sunnyside and East Carbon City directly
depend on a stable water supply provided by the G assy Trail Dam
Water fromthe dam serves the towns where the majority of the
mners live and al so supplies the donestic needs of Kaiser
Sunnyside M ne No. 2. The donestic use of water includes water
for drinking, bathing facilities and for the boiler, "which
all ows the operators of the mine to conply with many of the
health requirenments of the Act." The problemw th this argument



is that it would have jurisdiction extend to include the dam
based on use of the water therefromfor purposes other than in
the work of preparing the coal. The uses of the water fromthe
dam as stated by the Secretary, are for donestic purposes. The
definition of the work of preparing coal contained in section
3(i) does not include water for donmestic purposes at a mine or at
a town where many coal mners nmay happen to reside.
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The Secretary al so argues that the Act should be given a broad
and liberal interpretation and any doubts concerning jurisdiction
shoul d be resolved in favor of granting jurisdiction. | agree
that the Act should be given a broad interpretation, but the
words contained in the definition of "work of preparing coal" are
words of limtation and are unequivocal. The definition does not
i ncl ude i nmpoundnent water used for domestic purposes at a coa
m ne, as distinguished fromthe defined use, such as washing or
cl eaning the coal itself. To conclude otherwi se would be to
extend jurisdiction of the Act to any facility, municipa
corporation, or other entity that m ght happened to provide
not hi ng nore than drinking water to a coal mne operation

CONCLUSI ON OF LAW

The Grassy Trail Damis not a "coal or other mne" and is,
thus, not subject to the jurisdiction of the Act. It is,
therefore, not necessary to decide the issue of whether or not 30
C.F.R 077.216-3(b) was viol at ed.

CORDER

There being no jurisdiction over the inmpoundnment, Citations
No. 246571 and 246571-6, alleging a violation of 30 C F. R
77.216-3(b), are hereby VACATED. There was also a witten notion
to strike Exhibit R 21 filed by Kaiser several weeks after the
heari ng was concluded. This notion is DEN ED

Jon D. Boltz
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 When a potentially hazardous condition devel ops, the
person owni ng, operating or controlling the inmpounding structure
shal |l imediately: (1) Take action to elimnate the potentially
hazardous condition; (2) Notify the District Manager; (3) Notify
and prepare to evacuate, if necessary, all coal mners fromcoa
property which nmay be affected by the potentially hazardous
conditions; and (4) Direct a qualified person to nonitor al
instruments and exami ne the structure at | east once every 8
hours, or nore often as required by an authorized representative
of the Secretary.

~FOOTNOTE_TWOD

2 The concept of probable maxi num precipitation is the
theoretically greatest depth of precipitation that is physically
possible for a given tine interval, over a particul ar drainage
basin, at a particular tinme of year. (Vol. 11, p. 51).

~FOOTNOTE_THREE
3 A 100 year flood is a stormthat has a one percent chance
of occurring in any given year. (Vol. I, p. 98).



~FOOTNOTE_FQOUR

4 The Dictionary of Mning, Mneral, and Rel ated Terns
defines an inpoundi ng dam as one in which tailings are collected
and settled; also, a water storage dam An inmpoundi ng reservoir
is defined as a reservoir which stores water froma wet season to
a dry one, as distinct froma service reservoir. U S DEP T OF
THE | NTERI OR, BUREAU OF M NES. A DICTIONARY OF M NING M NERAL,
AND RELATED TERMS 572 (1968).



