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Federal Safety and Health Revi ew Comm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-104
PETI TI ONER A/ O No. 33-01070- 03050
V.

Allison M ne
THE YOUGH OGHENY & CHI O
COAL COWVPANY,
RESPONDENT

Appear ances: Linda Leasure, Esq., Ofice of the Solicitor
U S. Department of Labor, Arlington, Virginia,
for Petitioner;
Robert C. Kota, Esq., The Youghi ogheny & Chi o Coal
Company, Martins Ferry, Chio, for Respondent.

DEC!I SI ON
Bef or e: Judge Cook
I. Procedural Background

On Decenber 26, 1979, the M ne Safety and Health
Admi ni stration (Petitioner) filed a proposal for a penalty in the
above- capti oned proceedi ng pursuant to section 110(a) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seq. (Supp. 111 1979) (1977 Mne Act). On January 21, 1980, the
Youghi ogheny & Chi o Coal Conpany (Respondent) filed an answer.

On April 21, 1980, the Petitioner filed a notion to approve
settlenent. On April 29, 1980, an order for production of
additional information was issued requiring the Petitioner to
submt nore detailed justifications, if any existed, in support
of the proposed settlenent. On May 21, 1980, the Petitioner
filed a response to the order for production of additiona
information stating that it could not submt additiona
justifications in support of the proposed settlenment, and
requesting that the matter be set for hearing.

On August 13, 1980, a notice of hearing was issued
schedul ing the case for hearing on the nmerits on Septenber 18,
1980, in Washington, Pennsylvania. The hearing was held as
schedul ed with representatives of both parties present and
partici pating.
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Prior to the presentation of the evidence, the Petitioner noved
to amend the proposal for a penalty to charge a violation of
mandat ory safety standard 30 C F. R [075.1725(c) instead of
mandat ory safety standard 30 C.F.R 0[075.511. The Respondent had
no objection to the notion, and, accordingly, the notion was
granted (Tr. 8-9). The Respondent nade an oral notion to dismss
at the close of the Petitioner's case-in-chief, arguing that the
Petitioner had failed to establish a prima facie case for a
vi ol ati on of mandatory safety standard 30 C F. R [75.1725(c).
The notion was denied (Tr. 50-53).

Toward the conclusion of the hearing, Exhibit M2 was
reserved for the posthearing filing by the Petitioner of a
conputer printout setting forth detailed information as rel ates
to the Respondent’'s history of previous violations. Exhibit O1
was reserved for the posthearing filing by the Respondent of any
docunents it wished to file in response to Exhibit M2. Also, a
schedul e was set for the filing of posthearing briefs and
proposed findings of fact and concl usions of |aw

Exhibit M2 was filed on October 14, 1980, and was received
in evidence by an order dated Cctober 31, 1980. The Respondent
did not file any docunents in response to Exhibit M2.

The Petitioner filed proposed findings of fact and
concl usi ons of law on January 26, 1981. The Respondent did not
file a posthearing brief or proposed findings of fact and
concl usi ons of | aw.

1. Violation Charged

Citation No. Dat e 30 CF.R Standard
779722 June 25, 1979 75.1725(c)
I11. Wtnesses and Exhibits
A.  Wtnesses

The Petitioner called as its witness Federal coal m ne
i nspector (electrical) Victor H Patterson

The Respondent called as its witness M. John Yarnell
B. Exhibits
1. The Petitioner introduced the follow ng exhibits in evidence:
M1 is a computer printout conpiled by the Directorate
of Assessnents sunmarizing by standard the Respondent's
hi story of previous violations at the Allison Mne for
whi ch assessnents have been paid, from June 26, 1977,
to June 25, 1979.

M2 is a computer printout conpiled by the Directorate



of Assessnents setting forth a detailed listing of the
Respondent's history of previous
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violations at the Allison Mne for which assessments have been
pai d, begi nning June 26, 1977, and endi ng June 25, 1979.

2. The Respondent did not introduce any exhibits in
evi dence.

I V. | ssues

Two basic issues are involved in this civil penalty
proceeding: (1) did a violation of a mandatory safety standard
occur, and (2) what anmount should be assessed as a penalty if a
violation is found to have occurred? |In determ ning the anmpunt
of civil penalty that should be assessed for a violation, the | aw
requires that six factors be considered: (1) history of previous
viol ations, (2) appropriateness of the penalty to the size of the
operator's business, (3) whether the operator was negligent; (4)
effect of the penalty on the operator's ability to continue in
busi ness; (5) gravity of the violation; and (6) the operator's
good faith in attenpting rapid abatenment of the violation

V. pinion and Fi ndings of Fact
A Stipulations

1. The Federal M ne Safety and Heal th Revi ew Comm ssi on has
jurisdiction over the proceeding (Tr. 10-11).

2. The Respondent's Allison Mne constitutes a mne within
t he nmeani ng of the 1977 Mne Act (Tr. 10-11).

3. The Respondent produced approxi mately 1,356,816 tons of
coal in 1979. The Allison Mne produced approxi mately 527,843
tons of coal in 1979 (Tr. 10-11).

B. GCccurrence of Violation

Federal mne inspector Victor H Patterson issued Ctation
No. 779722 during the course of his June 25, 1979, inspection at
the Respondent's Allison Mne. The citation alleges that work
was being perforned on the Jeffrey continuous mner (Serial No.
34397), located in the No. 3 entry of the Main Wst section, in
that a drive shaft was being installed by the gathering head. It
is further alleged that the nmachi ne was energi zed, but that it
was not being used for positioning or troubleshooting. The
proposal for a penalty, as anended, alleges that the cited
condition violates mandatory safety standard 30 CF. R [
75.1725(c), which provides that "[r]epairs or maintenance shal
not be perfornmed on machinery until the power is off and the
machi nery is bl ocked agai nst notion, except where machinery
nmotion i s necessary to nake adjustments.”

The evi dence presented reveals that a three- or four-nman
repair crew was installing a drive shaft between the cutting
nmotor and the gathering head on the righthand side of the
electrically powered Jeffrey continuous m ner
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Serial No. 34397. The evidence presented al so reveal s that
machi nery notion was not necessary to make adjustnents during
such operation.

The i nspector concluded that the continuous m ner had not
been deenergi zed because the trailing cable had not been
deenergi zed. The inspector testified as an expert that the
trailing cable, and hence the continuous m ner, nust be
deenergi zed at the power center through the follow ng two-step
operation: Trip the circuit breaker at the power center and then
di sconnect the trailing cable fromthe power center. The
i nspector did not check the circuit breaker on the machine
because he felt it was unnecessary to do so. According to the
i nspector, it was unnecessary to check that particular circuit
br eaker because the machine is energi zed whenever the trailing
cable is energized.

M. John Yarnell testified on behalf of the Respondent that
turning the power off on the continuous mner sinply required one
to trip the circuit breaker on the machine. He did not interpret
this to require disconnecting the trailing cable.

Essentially, this case presents two questions for
resolution. The initial question presented is whether the term
"power is off," as used in mandatory safety standard 30 CF. R [O
75.1725(c) with reference to electrically powered equi prent,
nmeans "deenergi zed." The second question presented is what is
necessary to have the power off on a continuous mner during
repai rs or maintenance?

The resol ution of these issues has turned, in |arge neasure,
on the expert testinmony of Inspector Patterson and M. Yarnell.
I find the inspector's testinony nore probative because his
credentials in electrical matters are nore substantial than those
of M. Yarnell.

The initial question presented is whether the term "power is
off," as used in nmandatory safety standard 30 C F.R [75.1725
with reference to electrically powered equi pnent, neans

"deenergi zed." | conclude that it does for two reasons. First,
I nspector Patterson, an electrical inspector, indicated that the
term"power is off" means "deenergized." It is, therefore,

| ogical to conclude that experts in electrical matters consider
the power to be off a given piece of electrically powered

equi prent for purposes of repair and mai ntenance only when it has
been deenergi zed.

Second, a conparison of 30 CF.R [075.509 and 30 CF. R [
75.1725 indicates that the term"power is off" means
"deenergi zed" when used in reference to electrically powered
equi prent. The scope of nandatory safety standard 30 CF. R [O
75.509 is confined to electric power circuits and electric
equi prent. The standard provides that: "Al power circuits and
el ectrical equi prment shall be deenergized before work is done on
such circuits and equi prent, except when necessary for
troubl eshooting or testing." (Enphasis added.) The wording of



the regul ation indicates that power is renmoved fromelectric
circuits and el ectric equi pnment for purposes of repair and
mai nt enance only when such circuits and equi pnment have been
"deenergi zed. "
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Mandat ory safety standard 30 C.F.R [075.1725 is a m scel | aneous
provision setting forth requirenents for the operation and

mai nt enance of nachi nery and equi pnment. It is generally
applicable to the maintenance and operation of all nachinery and
equi pment. Its reach is not expressly confined solely to

electric machinery and electric equipnent. Therefore, the term
"power is off," as used in 30 CF. R [75.1725(c), nust be
interpreted in light of the expansive reach of the standard so as
to enconpass power applications including, but not linmted to,
electrical power. 30 CF.R [075.509 and 30 CF. R [075.1725(c),
when read together, indicate that the "power is off" electrically
power ed equi pnent only when such equi pment has been
"deenergi zed. "

The second question presented is what type of action is
necessary to deenergi ze a continuous mner? 1Is it sufficient to
turn off the notor and to nove the circuit breaker on the machine
fromthe "on" to the "off" position; or is it also necessary to
trip the circuit breaker at the power center and di sconnect the
trailing cable fromthe power center? For the reasons set forth
bel ow, I conclude that in order to deenergize a continuous m ner
wi thin the neani ng of mandatory safety standard 30 CF. R 0O
75.1725(c), it is necessary to trip the circuit breaker at the
power center and then disconnect the trailing cable fromthe
power center.

As a general proposition, the rules of statutory
construction can be enployed in the interpretation of
adm ni strative regulations. See C D. Sands, 1A Sutherland on
Statutory Construction, [O031.06, p. 362 (1972). According to 2
Am Jur. 2d, Adm nistrative Law, 0307 (1962), "rules made in the
exerci se of a power del egated by statute should be construed
together with the statute to nake, if possible, an effectua
pi ece of legislation in harnmony with common sense and sound
reason.” Renedial legislation directed toward securing safe work
pl aces nust be interpreted in |light of the express Congressiona
pur pose of providing a safe work environnment, and the regul ations
promul gat ed pursuant to such |egislation nust be construed to
ef fectuate Congress' goal of accident prevention. Brennen v.
Cccupational Safety and Health Revi ew Conm ssion, 491 F.2d 1340
(2d Gir. 1974). "Should a conflict devel op between a statutory
interpretation that would pronpote safety and an interpretation
that woul d serve anot her purpose at a possi ble conprom se of
safety, the first should be preferred.” District 6, UMM v.
Department of Interior Board of Mne Qperations Appeals, 562 F.2d
1260 (D.C. Cr. 1972).

I nspector Patterson's testinony indicates that nerely
tripping the circuit breaker on the continuous mner is
insufficient to deenergize the nmachi ne because, under the proper
ci rcunst ances, power can accidentally be restored to the machine
(Tr. 23-24, 26, 28-29, 34). A malfunction in the circuit breaker
can cause it to be "on," notw thstanding the fact that it has
been switched to the "off" position. The nmotor could have
started under a singl e-phase condition, notw thstanding the fact
that the circuit breaker was in the "off" position. The



i nspector was personally famliar with several such occurrences.
The testinony of M. Yarnell tends to confirmthat, no matter how
renote, the possibility of such occurrences does exist. Tripping
the circuit breaker at the power center and di sconnecting the
trailing cable fromthe power center elimnates the problem
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Addi tionally, according to Paul W Thrush (ed.), A Dictionary of
M ning, Mneral and Related Terns (Washington, D.C.: U.S.
Departnment of the Interior, Bureau of Mnes) (1968) at page 306,
the term "deenergi ze" neans "to di sconnect any circuit or device
fromthe source of power." (Enphasis added.)

In view of the expert testinmony of |Inspector Patterson and
the foregoing definition of the term "deenergize,"” | conclude
that a continuous mner is deenergized within the meaning of 30
C.F.R 075.1725(c) only when the circuit breaker has been
tripped at the power center and the trailing cable has been
di sconnected fromthe power center. Accord, Consolidation Coa
Conmpany, 2 FMSHRC 965 (1980) (Lasher, J.)

A violation of mandatory safety standard 30 CF. R 0O
75.1725(c) has been established by a preponderance of the
evi dence.

C. Negligence of the Operator

The inspector testified that, based upon the amount of work
performed, the nen probably had been working on the machine for
approximately 1 hour. There is no probative evidence tending to
show t hat supervi sory personnel knew or should have known of the
condition. Accordingly, | conclude that the Petitioner has
failed to prove operator negligence.

D. Gavity of the Violation

The occurrence of the event against which the cited standard
is directed was inprobable. The repair crew consisted of three
or four nmen. In the event of an occurrence, it is nore probable
than not that one person would have sustai ned serious or fata
injuries as a result of achieving contact with rotating machine
parts.

Accordingly, it is found that the violation was acconpani ed
by noderate gravity (see Tr. 23).

E. Good Faith in Attenpting Rapi d Abat enment

The violation was abated in a pronpt fashion. The repair
crew i medi ately di sconnected the trailing cable and | ocked it
out (Tr. 19, 24).

Accordingly, it is found that the Respondent denonstrated
good faith in attenpting rapid abatenent.

F. Size of the Operator's Business

The parties stipulated that the Respondent produced
approxi mately 1,356,816 tons of coal in 1979. The parties
further stipulated that the Allison Mne produced approximtely
527,843 tons of coal in 1979 (Tr. 10-11).
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G History of Previous Violations

The history of previous violations at the Allison Mne for
whi ch the Respondent had pai d assessnents, begi nning June 26,
1977, and endi ng June 25, 1979, is summarized as foll ows:

30 CF.R Year 1 Year 2

St andar d 6/ 26/ 77 - 6/25/78 6/26/78 - 6/25/79 Tot a
Al'l sections 246 467 713
75.1725(c) 0 1 1

(Exh. M2). (Al figures are approximtions.)

H Effect of a Cvil Penalty on the Qperator's Ability to
Conti nue in Business

No evi dence was presented establishing that the assessnent
of a civil penalty in this case will adversely affect the
Respondent's ability to remain in business. |In Hall Coa
Conmpany, 1 IBMA 175, 79 |.D. 668, 1971-1973 CCH OSHD par. 15, 380
(1972), the Conmm ssion's predecessor, the Interior Board of M ne
Operations Appeals, held that evidence relating to whether a
penalty will affect the ability of the operator to remain in
business is within the operator's control, and therefore, there
is a presunption that the operator will not be so affected. |
find, therefore, that a penalty otherw se properly assessed in
this proceeding will not inpair the Respondent's ability to
continue in business.

VI. Conclusions of Law

1. The Adm nistrative Law Judge has jurisdiction over the
subject matter of, and the parties to, this proceedi ng.

2. The Youghi ogheny & Ohio Coal Conpany and its Allison
M ne have been subject to the provisions of the 1977 M ne Act at
all times relevant to this proceedi ng.

3. Federal mine inspector Victor H Patterson was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to this proceedi ng.

4. The condition cited in Citation No. 779722 existed in
the Respondent's Allison Mne on June 25, 1979, and constituted a
vi ol ati on of mandatory safety standard 30 C F. R [75.1725(c).

5. Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.
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VII. Proposed Findings of Fact and Concl usi ons of Law

The Petitioner's proposed findings of fact and concl usi ons
of law have been considered fully, and except to the extent that
such findings and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the grounds that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

VIIl. Penalty Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnment of a penalty is warranted as foll ows:

Citation No. Dat e 30 CF.R Penal ty
St andard
779722 June 25, 1979 75.1725(c) $175
ORDER

IT 1S ORDERED that the oral determ nation nade during the
heari ng denyi ng the Respondent’'s notion to dismss be, and hereby
is, AFFI RVED.

I T 1S FURTHER ORDERED t hat the Respondent pay a civi
penalty in the anount of $175 within the next 30 days.

John F. Cook
Admi ni strative Law Judge



