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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

DELMONT RESOURCES, | NC., Noti ce of Contest
CONTESTANT
V. Docket No. PENN 80-268-R
SECRETARY OF LABOR, Citation No. 624406
M NE SAFETY AND HEALTH January 15, 1980, nodified
ADM NI STRATI ON ( MBHA) , to to May 14, 1980
RESPONDENT

Del nont M ne
DECI SI ON

Appearances: Ronald S. Cusano, Esq., Rose, Schm dt, D xon, Hasley,
VWyte & Hardesty, Pittsburgh, Pennsylvania, and Raynond
J. Hoehler, Esq., Geensburg, Pennsylvania, for the
Cont est ant ;
Covette Rooney, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, Pennsylvania, for
t he Respondent;

Bef or e: Judge Cook
I. Procedural Background
On June 13, 1980, Del nont Resources, Inc. (Delnont), filed a

noti ce of contest in the above-captioned proceedi ng pursuant to
section 105(d) (FN. 1) of
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the Federal M ne Safety and Health Act of 1977, 30 U S.C 01801

et seq.
624406,

(Supp. I'I'l 1979) (1977 Mne Act) to contest Citation No.
as nodi fied on May 14, 1980. The citation was issued at

the Del nront M ne on January 15, 1980, (FN.2) pursuant to section
104(d) (1) of the 1977 Mne Act. (FN. 3) The notice of contest

states,

in part, as foll ows:

1. At approximately 0900 hours on Tuesday, January 15,
1980, Federal M ne I nspector Anthony J. Russo issued
Citation No. 0624406 (hereinafter sonetinmes
"CGitation"), pursuant to the provisions of Section
104(d) (1) of the [1977 Mne] Act, for a condition he
al l egedly observed in the 4 Left Section I.D. No. 003
of Del nont Resources' Del nont M ne.

2. The aforesaid Ctation which was issued on January
15, 1980 and alleged a violation of 30 C F. R 0[75.200
further alleged that Republic Steel Corporation was the
operator of the Del nont M ne.

3. Under the heading and caption "Condition or

Practice" the aforesaid Citation also alleged that:
"The approved roof control plan was not being
conplied with in the entries of the working
section of 4 Left 1.D. No. 003. All three entries
fromthe faces outby approxi mately 200 feet
i ncluding cross cuts between the three entries and
all the
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way down the No. 1 entry to the belt conveyor were driven
in excess of 18 feet wide. The neasurenents were from 19
to 21 feet wde."

The aforesaid Citation directed that the condition be
abated by Friday, January 18, 1980, but by no specific
time.

4. Despite the abatenment period set forth in the
aforesaid Citation, it is averred upon information and
belief, that Inspector Russo told the Del nont M ne
foreman, in the presence of others, that all of the
entries would have to be tinbered by 9 a.m Wadnesday,
the foll owi ng day, January 16, 1980 or that a

wi t hdrawal order pursuant to Section 104(d) (1) of the
Act would be witten.

5. At 0800 hours on Friday, January 18, 1980,

I nspector Russo issued nodified Citation No. 0624406-1
(hereinafter "Modification No. 1") pursuant to the
provi sions of Section 104(d)(1) of the Act.

Modi fication No. 1 did not specify the area of the mne
to which it applied.

6. Mdification No. 1, which was issued on January 18,
1980, all eged under the headi ng and caption
"Justification for Action Checked Bel ow' that:

"The Citation 0624406 is hereby nodified to
change part and section to 75-1704-1-A instead of
75.0200 and to include in the Gtation that until
the area is supported with posts on (5) five foot
centers the required width of six feet could not
be maintained in the designated return escapeway."

7. Modification No. 1, by necessity, appeared to
revoke the violation alleged in the aforesaid G tation.
However, while Mdification No. 1 changed the part and
section of 30 CF.R cited from30 CF.R 075.200

(Roof Support) to 30 CF. R 0O[75.]1704-1-A (Escapeway),
t he | anguage of the aforesaid Citation which alleged a
vi ol ati on of the approved roof control plan was not

del et ed.

8. At 1030 hours on Friday, January 18, 1980,
I nspector Russo ternminated the aforesaid Citation.

9. At 0710 hours on Wednesday, January 23, 1980,

I nspector Russo nodified Citation No. 0624406 a second
time (hereinafter "Mdification No. 2") to specify 800
hours as the tine for abatenent on the date which had
al ready been specified in Citation No. 0624406.
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10.

At 0700 hours on Wednesday, My 14, 1980, Inspector

Russo nodified G tation No. 0624406 for a third tine
(hereinafter "Mdification No. 3") to change the nane of
the operator from Republic Steel Corporation to Del nont
Resources, |nc.

11.

Del nont Resources avers that Ctation No. 0624406,

as nodified, is invalid and void and shoul d be vacat ed
and set aside for the follow ng reasons:

(a) The CGtation, as nodified, failed to cite a
condition or practice which constitutes a
violation of a mandatory health or safety standard
under 30 C. F. R 075. 200;

(b) The CGtation, as nodified, failed to cite a
condition or practice caused by an unwarrantabl e
failure of Del nont Resources to conply with a
mandatory health or safety standard;

(c) The CGtation, as nodified, failed to cite a
condition or practice of such a nature as could
significantly and substantially contribute to the
cause and effect of a coal or other mne safety or
heal t h hazard;

(d) The Citation, as nodified, failed to
particul ari ze the provisions of the Act or
regul ati ons which were allegedly violated, and was
i nadequat ely specific;

(e) The Citation, as nodified, did not
particul ari ze the exact |ocations which were
allegedly in violation of the approved roof
control plan and was i nadequately specific;

(f) The CGtation, as nodified, failed to give
Del mont Resour ces an adequate and reasonable tine
for abatenent of the alleged violation;

(g) Inissuing and in nodifying the Ctation, the
I nspector failed to give due consideration to the
fact that the roof in the entries and cross cuts
of the 4 Left I.D. No. 003 Section of the Del nont
M ne consisted of sand rock with no cracks or
slips and that the cross cuts were posted off;

(g) In issuing and nodifying the Ctation, the
I nspector failed to give due consideration to the
fact that the alleged violation presented a
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non-i nmedi ate and non-serious threat to the safety
of m ners;

(h) In issuing and nodifying the Ctation, the
I nspector acted arbitrarily, unreasonably,
capriciously and in total disregard of the
prevailing standards for the issuance of Section
104(d) (1) citations.

12. Subsequently, on dates specified bel ow, |nspector
Russo, pursuant to Section 104(d)(1) of the Act, issued
the following Orders which reference the aforesaid
Ctation:

(a) Order No. 0624408 issued on January 16, 1980;
(b) Order No. 0624410 issued on January 24, 1980;

(c) Oder No. 0624412 issued on February 2, 1980;
and

(d) Oder No. 0624414 issued on February 14,
1980.

(Footnote omtted). (FN.4)

Del mont prayed for the entry of an order vacating the
citation, as nodified, and declaring all actions taken, or to be
taken, with respect thereto or in consequence thereof null, void
and of no effect.

On July 3, 1980, the Mne Safety and Health Adm nistration
(MsHA) filed an answer and notion for continuance. In its answer,
MSHA (1) admitted the issuance of Citation No. 624406, as
nodi fied, and alleged that it was properly issued; (2)
erroneously alleged that the citation was i ssued pursuant to
section 104(a) of the 1977 Mne Act; and (3) alleged that a
violation of a mandatory safety standard occurred. MSHA's notion
for continuance requested that the case be conti nued pendi ng the
filing of a civil penalty proceedi ng addressi ng the subj ect
citation. On July 11, 1980, Delnont filed a reply to MSHA' s
nmoti on for continuance setting forth Delnont's opposition to a
conti nuance. The notion for continuance was denied on July 28,
1980.

On August 8, 1980, a notice of hearing was issued scheduling
the case for hearing on the nmerits on Septenber 16, 1980, in
Washi ngt on, Pennsyl vania. The hearing was held as schedul ed with
representatives of both parties present and partici pating.

Foll owi ng the presentation of evidence, a schedule was set
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for the filing of posthearing briefs and proposed findings of
fact and concl usions of law. MSHA and Del nont filed posthearing
briefs on Novenber 17, 1980, and Novenber 20, 1980, respectively.
Neither party filed a reply brief.

1. Wtnesses and Exhibits

A.  Wtnesses

MSHA called as its witnesses Anthony J. Russo, a Federal
m ne inspector; Janes C. DeForrest, a belt repairman at the
Del mont M ne; and Roger Unazie, a Federal coal mine inspection
supervi sor.

Del mont called as its witnesses John J. Cunnard, Jr., a
section foreman at the Delnont M ne; and Honer MIler, the nine
foreman at the Del mnont M ne.

B. Exhibits

1. WMBHA introduced the follow ng exhibits in evidence:

M1 is a copy of GCitation No. 624406, January 15, 1980,
30 C.F.R [0O75. 200.

M2 is a copy of the Del nont M ne's approved
roof -control plan, dated July 9, 1979.

M3 is a copy of a map showi ng the section of the
Del mont M ne enconpassed by the citation.

M4 is a copy of the term nation of M1.

M5 is a copy of nodification 624406-1, dated January
18, 1980.

M6 is a copy of nodification 624407-3, dated January
24, 1980.

M7 is a copy of nodification 624406-2, dated January
23, 1980.

M8 is a copy of nodification 624406-3, dated May 14,
1980.

2. Delnont introduced the follow ng exhibits in evidence:
O1lis amp of the 4 Left Section of the Del nont M ne.
O 2 is a drawi ng, based upon drawi ng No. 1-A of the
approved roof-control plan, illustrating the first step
of the mning cycle in a typical working place.
O3 is a drawi ng, based upon drawi ng No. 1-A of the

approved roof-control plan, illustrating the second
step of the mning cycle in a typical working place.
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O 4 is a drawi ng, based upon drawi ng No. 1-A of the approved
roof-control plan, illustrating the third step of the m ning
cycle in a typical working place

O5 is a copy of a nmenorandum dated July 27, 1977, from
the Assistant Administrator for Coal Mne Health and
Safety, Mning Enforcenent and Safety Adm nistration
United States Departnent of the Interior, to Coal M ne
Heal th and Safety District Managers, addressing the
subj ect of unwarrantable failure violations under
section 104(c) of the Federal Coal Mne Health and
Safety Act of 1969, 30 U. S.C. 00801 et seq. (1970).

3. X-1is a drawing prepared by Janes C. DeForrest during
the course of his testinony.

. | ssues

The general question presented is whether Citation No.
624406, as nodified on May 14, 1980, was properly issued to
Del mont pursuant to section 104(d) (1) of the 1977 Mne Act. The
specific issues are as foll ows:

A. Wiether Citation No. 624406, as nodified by the various
nodi fications, conplied with the specificity requirenent set
forth in section 104(a) of the 1977 M ne Act.

B. \Whether the condition or practice cited in Ctation No.
624406 on January 15, 1980, constituted a violation of mandatory
safety standard 30 C F. R [75. 200.

C. If the condition or practice cited in Citation No.
624406 on January 15, 1980, constituted a violation of mandatory
safety standard 30 C. F. R [75.200, then whether such violation
was caused by the m ne operator's unwarrantable failure to conmply
wi th such mandatory safety standard, and whether such violation
was of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazar d.

V. Opinion and Fi ndings of Fact
A Stipulations

1. The Delnmont M ne is owned and operated by the
Cont est ant, Del nont Resources, Inc. (Tr. 8-9).

2. The Delnmont Mne is subject to the jurisdiction of the
1977 M ne Act (Tr. 8-9).

3. The Administrative Law Judge has jurisdiction over this
proceedi ng pursuant to section 105 of the 1977 Mne Act (Tr. 8-9).

4. The subject citation, nodifications and term nation
t hereof were properly served by a duly authorized representative
of the Secretary of Labor



~1088
upon an agent of Del nont Resources, Inc., at the dates, tinmes and
pl aces stated therein (Tr. 8-9).

5. The alleged violation was abated in a tinmely fashion
(Tr. 9).

6. Del nont Resources, Inc., produced approximtely 65, 655
tons of coal in 1979, and has approxi mately 50 enpl oyees (Tr. 9).

B. Specificity of Citation No. 624406

Delmont's initial challenge asserts that Ctation No.
624406, when viewed in light of the subsequent nodifications,
fails to satisfy the specificity requirenent set forth in that
portion of section 104(a) of the 1977 Mne Act which provides
that "[e]ach citation shall be in witing and shall describe with
particularity the nature of the violation, including a reference
to the provision of the [1977 M ne] Act, standard, rule,
regul ation, or order alleged to have been violated." The record
contains the following facts material to the issue of whether the
specificity requirenent has been satisfied:

Federal m ne inspector Anthony J. Russo visited the Del nont
M ne on January 15, 1980, to continue a regular inspection. At
approximately 9 a.m, he issued Citation No. 624406 charging a
viol ati on of mandatory safety standard 30 C F. R [J75.200 in that
"[t] he approved roof control plan was not being conplied with in
three entries of the working section of 4 Left, 1.D. No. 003
Al three entries fromthe faces outby approxi mately 200 feet
i ncluding the crosscuts between the three entries, and all the
way down the No. 1 entry to the belt conveyor were driven in
excess of 18 feet wide. The nmeasurenments were from19 to 21 feet
wide." The citation was served to John J. Cunnard, Jr., a
section foreman, and designated Republic Steel Corporation as the
m ne operator. The operator's agents were told that abatenent
was due by 8 a.m on January 18, 1980. The term nation due date
appears on the face of the citation, but the tinme does not. The
operator's agents were notified orally that 8 a.m was the
preci se hour by which abatenent was due.

The testi nony of Inspector Russo and the testinony of M.

Honer MIler, the mne foreman, reflects agreenent that abatenent
procedures were di scussed on January 15, 1980. However, they
denonstrated sone di sagreement as to precisely what was said and
as to where it was said. Inspector Russo testified that when he
returned to the surface he instructed m ne managenent to instal
wooden posts in those areas exceeding 19 feet in width. He
denied requiring themto install posts all the way down the No. 1
entry. M. Mller testified that he discussed the matter
underground with I nspector Russo, at which tinme the inspector
stated that he had found sone w de places and set forth his
requi renents to abate the citation. According to M. Mller,
I nspector Russo told himto install posts on 4-foot centers from
the face all the way to the mouth of the entry, and did not limt
it to those areas greater than 18 feet wi de. Regardless of which
account is the nobst accurate, both wi tnesses agree that m ne



managenent was inforned of the actions necessary to abate the
citation.
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Del mont conmenced its abatenent activities on January 15, 1980,
and conpl eted them on January 16, 1980. Abatenent was
acconpl i shed through the installation of 365 posts on 4-foot
centers.

I nspector Russo returned to the m ne on January 18, 1980.
At approximately 8 a.m, he issued nodification 624406-1 which
states that "Citation No. 624406 is hereby nodified to change the
part and section to 75.1704-1(a) instead of 75.200 and to include
inthe citation that until the area is supported with posts on
5-foot centers, the required width of 6 feet could not be
mai ntai ned in the designated return escapeway" (Exh. MD5).
I nspector Russo's testinony clarified this nodification. His
intention was to nodify Citation No. 624407, which was al so
i ssued on January 15, 1980. (FN.5) He corrected his error on
January 24, 1980, by issuing nodification 624407-3 to show t hat
nodi fication 624406-1 was nodified to 624407-1 (Exh. M6).

VWhen nodificati on 624406-1 was i ssued, the inspector did not
tell the operator that the abatenent procedures di scussed on
January 15, 1980, were changed in any way. More significantly,
nmodi fication 624406-1 was served on M. MIler. H s testinony
makes cl ear that he knew at the tinme that I|nspector Russo had
committed an error in witing the nodification

At 10:30 a.m on January 18, 1980, |nspector Russo
termnated Citation No. 624406. The citation was termnated
because "[w] ooden posts were installed to bring the width of al
entries and crosscuts down to 18 feet wide as required by the
roof control plan" (Exh. M4). The term nation was served on M.
Ml er

At 7:10 a.m on January 23, 1980, the citation was nodified
to fill an om ssion on the face of the original citation by
designating 8 a.m as the tine by which term nati on was due (Exh.
M 7).

At 7 a.m on My 14, 1980, the citation was nodified "to
show t he operator name as "Del nbnt Resources, Inc.' not Republic
Steel Corporation” (Exh. M8).

Exhi bits M4, M5, M6, M7 and M8 were served on Homer
M1l er and designate Del nont Resources, Inc., as the mne
operator.
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Del mont argues that the citation, as nodified, does not satisfy
the requirenent set forth in section 104(a) of the 1977 M ne Act
that the citation contain a reference to the regulation allegedly
violated. Delnont points out that the citation as witten on
January 15, 1980, alleges a violation of mandatory safety
standard 30 C. F.R [075.200, and argues that nodification
624406-1 of January 18, 1980, changed the cited regulation to 30
C.F.R 075.1704-1(a). The latter regulation pertains to the
requi renents for designated escapeways. According to Del nont,
the statute requires the citation to specify with precision the
regul ation alleged to have been violated so that the mne
operator will have notice as to the type of abatenent action
requi red. Del nont further argues that a nodification changing the
cited regul ation creates anbiguity or confusion as to what the
precise violation is and as to whether the work perforned has
abated the initial citation (Delnmont's Posthearing Brief, pp
2-4).

The applicable | aw can be stated concisely. Adequate notice
i s necessary to enable the mine operator "to determne with
reasonabl e certainty the allegations of violations charged so
that it may intelligently respond thereto and deci de whet her it
wi shes to request formal adjudication.” dd Ben Coal Conpany, 4
| BMA 198, 208, 82 |.D. 264, 1974-1975 CCH OSHD par. 19, 723
(1975). In a civil penalty proceeding, notice is adequate, even
though it does not specify the particular section of the 1977
M ne Act or mandatory safety standard violated, if the alleged
violation is described with sufficient specificity to permt
abatement. At the stage where the operator is charged with a
violation of lawin a civil penalty proceeding, it is entitled to
adequate and tinely notice of the section of the 1977 M ne Act or
mandat ory safety standard involved so as to permt preparation of
a tinely and adequate defense. dd Ben Coal Conpany, supra
Eastern Associated Coal Corporation, 1 IBVA 233, 79 |I.D. 723,
1971- 1973 CCH OSHD par. 15,388 (1972). |In determ ni ng whet her
adequat e notice has been given, the inquiry need not be confined
to the four corners of the citation or order. It is appropriate
to consider other oral and witten comruni cations given to the
operator. Citations and orders will not be invalidated for
failure to conply with the specificity requirement absent a
showi ng that prejudice has resulted to the mne operator. Jim
Wal ters Resources, Inc., 1 FMSHRC 1827, 1 BNA MSHC 2233, 1979 CCH
OSHD par. 24,046 (1979) declining to follow Arnto Steel
Corporation, 8 IBVA 88, 84 |.D. 454, 1977-1978 CCH OSHD par .
22,089 (1977), aff'd. on reconsideration, 8 |IBMA 245, 1978 CCH
OSHD par. 22,550 (1978)

Del mont failed to introduce any probative evidence to prove
that any or all of the nodifications created anbiguity or
confusion as to the precise violation charged, or created
anbiguity or confusion as to whether the work perfornmed was
adequate to abate the initial citation. 1In fact, the evidence
makes it clear beyond a shadow of a doubt that any irregularities
appearing on the face of the citation or on the face of any of
the nodifications created absolutely no ambiguity or confusion as
to either point nentioned by Del nont.



I nspect or Russo inforned Del nont's agent on January 15,
1980, that abatement was due by 8 a.m on January 18, 1980. 1In
fact, the abatement work was conpleted the foll owi ng day, and the
citation was termnated at 10:30 a.m on January 18, 1980.
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Modi fication 624406-1, issued at 8 a.m on January 18, 1980,
created no confusion or anbiguity because M. MIler knew at the
tinme that the nodification was issued in error. If M. MIller had
any doubts on this point, they should have been resol ved when the
i nspector termnated the citation 2-1/2 hours |later w thout
requi ring additi onal abatenent work.

Addi tional ly, Delnmont has not shown that any irregularities
appearing on the face of the citation, or on the face of any of
the nodifications, in any way prejudiced its ability to prepare
for the instant hearing. Delnont defended on the nerits by
presenting evidence on the issues of whether the cited condition
or practice violated 30 C.F.R [75.200, whether the violation
was caused by the operator's unwarrantable failure to conply with
such mandatory safety standard, and whether the violation was of
such nature as could significantly and substantially contribute
to the cause and effect of a mine safety or health hazard.

In view of the foregoing, |I conclude that any irregularities

appearing on the face of either the citation or the various

nodi fications did not result in any prejudice to Del nont's
abatement efforts or trial preparation. Delnont's challenge to
Citation No. 624406 on the grounds that it fails to conply with
the specificity requirenment set forth in section 104(a) of the
1977 M ne Act is not well founded. Such basis for challenge is
rejected because it is unsupported by the evidence.

C. Cccurrence of Violation

As noted above, Citation No. 624406 charges that a violation
of mandatory safety standard 30 C.F.R [075.200 existed at the
Del mont M ne on January 15, 1980, in that "[t] he approved roof
control plan was not being conplied with in three entries of the
wor ki ng section of 4 Left, 1.D. No. 003. All three entries from
the faces outby approximately 200 feet including the crosscuts
between the three entries, and all the way down the No. 1 entry
to the belt conveyor were driven in excess of 18 feet wide. The
measurenents were from19 to 21 feet wide" (Exh. M1). The
Del mont M ne's approved roof-control plan, in effect on January
15, 1980, prescribed 18 feet as the maximumw dth for entries,
crosscuts, roons and room crosscuts. The approved roof-control
pl an does not allow for any type of deviation fromthe 18-foot
wi dt h requirenent.

Mandat ory safety standard 30 C.F. R [075.200 provides that:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al

active underground roadways, travelways, and worKking

pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be



adopt ed
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and set out in printed formon or before May 29, 1970.
The plan shall show the type of support and spacing
approved by the Secretary. Such plan shall be revi ewed
periodically, at least every 6 nonths by the Secretary,
taking into consideration any falls of roof or ribs or
i nadequacy of support of roof or ribs. No person shal
proceed beyond the |ast permanent support unless adequate
tenmporary support is provided or unless such tenporary
support is not required under the approved roof control
pl an and the absence of such support will not pose a hazard
to the mners. A copy of the plan shall be furnished to the
Secretary or his authorized representative and shall be
available to the miners and their representatives.

The m ne operator violates nandatory safety standard 30
C.F.R 075.200 by failing to conply with the provisions of the
approved roof-control plan. Pontiki Coal Corporation, 1 FMSHRC
1476, 1 BNA MSHC 2208, 1979 CCH OSHD par. 23,979 (1979); Peabody
Coal Conpany, 8 IBMA 121, 84 |.D. 469, 1977-1978 CCH OSHD par.
22,111 (1977); Zeigler Coal Conpany, 5 IBMA 132, 82 |.D. 441,
1975-1976 CCH OSHD par. 19,998 (1975)

The citation enconpasses a rather extensive portion of the
Del mont Mne's 4 Left Section. It appears to allege that the
condition or practice existed in the No. 1 entry fromthe face to
the belt conveyor drive; in the Nos. 2 and 3 entries fromthe
faces outby approximately 200 feet; in the | ast open crosscut,
t he second open crosscut, and the third open crosscut between
Nos. 1 and 2 entries; and the |ast open crosscut, the second open
crosscut, and the third open crosscut between Nos. 2 and 3
entries (Exh. M1, M3). The citation, on its face, further
appears to allege that all such areas were uniformy driven in
excess of 18 feet wide, with the wi dth nmeasurenents rangi ng from
19 to 21 feet. However, the evidence is insufficient to sustain
such a sweeping allegation

MSHA now appears to concede that all areas enconpassed by
the citation were not uniformy driven in excess of 18 feet wide.
MSHA argues that Inspector Russo took approximately 16
nmeasurenents in the entries and crosscuts and obtai ned readi ngs
of 19 to 21 feet. MSHA further argues that the excessive w dth
condition existed for a distance of approximately 10 to 21 feet
in the areas where the neasurenents were taken (MSHA' s
Post hearing Brief, pp. 3-4).

It appears that neasurenents were taken only in |ocations
t hat appeared wi de. The evidence shows that the No. 1 entry was
approximately 700 to 800 feet |ong, and that neasurenents were
taken at three to five locations in the No. 1 entry. At |east
three of these |locations were outby the power box. It appears
that the power box was |ocated two crosscuts outby the face.
Measurenents were taken at two locations in the No. 2 entry. One
of these locations was in the vicinity of spad No. 269, and the
other location was in the vicinity of spad No. 281. Measurenents
were taken at two locations in the No. 3 entry fromspad No. 268
to spad No. 284. Measurenents were taken
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in the | ast open crosscut between No. 1 entry and No. 2 entry, in
the | ast open crosscut between No. 2 entry and No. 3 entry, and
in the second open crosscut between the No. 2 entry and the No. 3
entry. The neasurenents at each such |l ocation revealed the width
to be between 19 and 21 feet, and there were no additiona
supports in the area.

The evidence is sufficient to establish the length of the
affected areas at only three |ocations where neasurenments were
taken. The condition existed for a distance of 2 to 3 feet at
the following locations: (1) the second open crosscut between
the No. 2 entry and the No. 3 entry; (2) the |ast open crosscut
between the No. 1 entry and the No. 2 entry; and (3) a spot in
the No. 1 entry approximately 60 feet outby the face.

In view of the foregoing, | find the evidence sufficient to
establish a practice at the Del nront Mne in violation of the
roof-control plan's 18-foot wi dth requirenent for entries and
crosscuts. The evidence is sufficient to establish the existence
of the individual conditions conprising the practice only at
t hose | ocati ons where neasurenents were actually taken. A
practice in violation of mandatory safety standard 30 CF. R [
75. 200 has been established by a preponderance of the evidence.

D. Unwarrantable Failure

A violation of a mandatory standard is caused by an
unwarrantable failure to conply with the standard where "the
operator involved has failed to abate the conditions or practices
constituting such violation, conditions or practices the operator
knew or shoul d have known existed or which it failed to abate
because of a lack of due diligence, or because of indifference or
| ack of reasonable care.” Zeigler Coal Company, 7 |IBMA 280,
295-296, 84 |.D. 127, 1977-1978 CCH OSHD par. 21,676 (1977)

The evidence presented in this case indicates that the
viol ation of January 15, 1980, was caused by the operator's
unwarrantable failure to conply with the 18-foot w dth
requi renent for entries and crosscuts as set forth in the
approved roof-control plan. The practice resulted froma
conbi nati on of poor mning practices, a pitch fromleft to right
in the floor of the entries, and the unevenness of the sandrock
roof. None of the excessive widths were caused by spalling or
sl oughi ng.

The evi dence presented indicates that sone of the wide
pl aces existed for a very substantial period of time, and that
t he individual conditions conmprising the practice should have
been detected during the course of the required exam nations.
The evidence further indicates that the excessive width
condi ti ons shoul d have been detected by the individuals in charge
of roof bolting on the section. Considering the roof-bolting
pattern, the conditions could have been easily and pronptly
detected by sinply measuring the di stance between the [ ast roof
bolt installed and the rib. However, as a general rule, such
measurenents were not taken. Additionally, sinply gazing at the



roof-bolting pattern fromthe proper angle would have been
sufficient to detect the w de areas.
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O even greater significance is the testinmny of M. John J.
Cunnard, Jr., the section foreman. His testinony indicates that
he was aware that sone excessively wi de areas existed in the
cited portion of the Del mont M ne.

In view of the foregoing, | conclude that Delnmont failed to
abate a practice that it knew or should have known exi sted, and
that Delnont failed to abate the practice because of a | ack of
reasonabl e care or because of an absence of due diligence. The
vi ol ati on was caused by an unwarrantable failure to conply with
the width requirenments of the approved roof-control plan

E. Significant and Substantial Criterion

The citation contains the allegation that the violation was
of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard. In Secretary of Labor, MSHA v. Cenment Division, Nationa
Gypsum Conpany, Docket No. VINC 79-154-PM (FMSHRC, filed April 7,
1981), the Federal M ne Safety and Heal th Revi ew Conmi ssion
(Commi ssion) held "that a violation is of such nature as could
significantly and substantially contribute to the cause and
effect of a mne safety or health hazard if, based upon the
particul ar facts surrounding the violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature.” Slip
op. at 4. Additionally, the Comm ssion stated that "[a]lthough
the [1977 M ne Act] does not define the key ternms "hazard' or
"significantly and substantially', in this context we understand
the word "hazard' to denote a neasure of danger to safety or
health, and that a violation "significantly and substantially’
contributes to the cause and effect of a hazard if the violation

could be a major cause of a danger to safety or health. 1In other
words, the contribution to cause and effect nust be significant
and substantial." Slip op. at 6 (footnote omtted.)

As noted previously in this decision, the evidence
establishes only that the 18-foot w dth requirement was exceeded
at those | ocati ons where neasurenents were nade. The
nmeasurenents at such | ocations showed themto be 19 to 21 feet
wi de. The evidence establishes the length of the violation at
only three locations within the cited area. In those three
areas, the excessive width condition existed for a distance of 2
to 3 feet.

The evidence reveals that the roof in the No. 1 entry was
conposed of sand rock alnost all the way to the face where it
changed to shale (Tr. 163, 182). The roof was in good condition
to within approximately 100 feet of the face (Tr. 37, 63-64,
115-116). The roof in such area was not cracked and no pieces
were falling fromit (Tr. 115-116). However, the roof was | oose
and cracked in the face area of the entry (Tr. 63-64).

A fault existed in the No. 2 and No. 3 entries. It appears
that the fault ran diagonally fromthe |l ower right hand side of
the section to the upper left hand side of the section (Tr. 126).



The face area of the No. 2 entry and the face area of the No. 3
entry were cracked and deteriorated due to the fact that they
were goi ng through the fault area (Tr. 37).
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It appears that good roof conditions existed in the |ast open
crosscut (Tr. 109-111).

The inspector did not take a sound and vibration test
because he did not have the necessary equi pnment (Tr. 60).
However, it appears that the roof was in a safe condition. The
approved roof-control plan required the installation of roof
bolts at least 36 inches in length (Tr. 154, Exh. M2, p. 2).
The m ne operator had installed roof bolts nmeasuring 4 feet in
length (Tr. 154, 182), and none of the roof bolts in the cited
area were bearing excessive weight (Tr. 64, 164). There were no
addi ti onal supports in the cited area (Tr. 36). Additionally,
there was little or no spalling or sloughing of the roof or ribs
(Tr. 34-35, 84, 164).

For the reasons set forth below, | find the evidence
insufficient to sustain the allegation that the practice in
vi ol ati on of nmandatory safety standard 30 C F. R [75.200 was of
such nature as could significantly and substantially contribute
to the cause and effect of a mne safety or health hazard.

MSHA argues that Inspector Russo took approximately 16
nmeasurenents of the entries and crosscuts, and that the
nmeasurenents revealed widths from19 to 21 feet in areas
approximately 10 to 21 feet in length. (MSHA s Posthearing
Brief, pp. 3-4). It thus appears that MSHA maintains that the
practice consisted of approximately 16 separate instances of
excessive widths, measuring from 19 to 21 feet, each extending
for distances of approximately 10 to 21 feet. NMSHA argues that
the practice met the significant and substantial criterion
because "a roof fall was probable. Excessive w dths w thout
addi ti onal supports put stress on a roof. The inspector also
noted that in certain areas the roof was cracked and
deteriorated® (MSHA' s Posthearing Brief, p. 10).

The evidence fails to support MSHA' s position that the
viol ation was significant and substantial. First, the evidence
does not support the contention that the practice consisted of
approxi mately 16 separate instances of excessive w dths, each of
whi ch extended for approximately 10 to 21 feet in length. The
evi dence shows | ess than 16 instances of excessive widths, and in
only three instances is there probative evidence as relates to
length. In those three instances, the excessive wi dth condition
existed for a distance of 2 to 3 feet. The absence of nore
preci se evidence as to length in the other locations is deened of
particul ar significance to the conclusion that MSHA has failed to
prove that the violation was significant and substanti al

Second, there is no evidence that a roof fall was probable
or that the roof was under stress. There was little or no
spal ling or sloughing. Four-foot roof bolts had been installed
and the roof bolts were not bearing excessive weight.

Additionally, MSHA permitted Del nont to exceed the 18-f oot
wi dth requirenent by up to 12 inches at intermttent |ocations.
This 12-inch deviation was apportioned with 6 inches on either



side of the entry as
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measured fromthe roof bolt closest to the rib (Tr. 87-88, 186,
Exh. M2). In this regard, it should also be noted that

I nspector Russo intended to require posting only in those areas
exceeding 19 feet in width (Tr. 87). The fact that MSHA permtted
19-foot wi dths under certain circunstances, and intended to
permt themin the abatement of the cited practice, indicates
that a 19-foot w dth neasurenment was not significant and
substantial given the roof conditions in existence at the tine.
It appears that in at |east some of the areas cited, the

i nspector obtained width nmeasurements of approximately 19 feet
prior to the issuance of the citation

In view of the foregoing, |I find the evidence insufficient
to sustain a conclusion that the violation could have been a
maj or cause of a danger to safety or health. The evidence is
insufficient to sustain a conclusion that a reasonable |ikelihood
exi sted that the hazard contributed to would have resulted in an
injury. Accordingly, I conclude that MSHA has failed to prove
that the violation described was of such nature as could
significantly and substantially contribute to the cause and
effect of a mne safety or health hazard.

V. Concl usions of Law

1. Delnont Resources, Inc. and its Del nont M ne have been
subject to the provisions of the 1977 Mne Act at all timnes
rel evant to this proceedi ng.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
thi s proceedi ng.

3. Federal nmine inspector Anthony J. Russo was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to the issuance and nodifications of Citation No.
624406.

4. Citation No. 624406, as nodified, conplied with the
specificity requirenent set forth in section 104(a) of the 1977
M ne Act.

5. Citation No. 624406 sets forth a practice in violation
of mandatory safety standard 30 C.F.R [75.200, and in existence
at the Del ront M ne on January 15, 1980, only to the extent found
in Part 1V(C, supra.

6. The subject violation of mandatory safety standard 30
C.F.R 075.200 was caused by the m ne operator's unwarrantabl e
failure to conmply with such mandatory safety standard

7. The subject violation of mandatory safety standard 30
C.F.R 075.200 was not of such nature as could significantly and
substantially contribute to the cause and effect of a mne safety
or health hazard.

8. Citation No. 624406, as nodified, was inproperly issued



under section 104(d)(1) of the 1977 M ne Act.

9. Al of the conclusions of |law set forth in Part 1V,
supra, are reaffirmed and incorporated herein.
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VI. Proposed Findings of Fact and Concl usi ons of Law

MSHA and Del nont filed posthearing briefs. Such briefs,
i nsofar as they can be considered to have contai ned proposed
findi ngs and concl usi ons, have been considered fully, and except
to the extent that such findings and concl usi ons have been
expressly or inpliedly affirmed in this decision, they are
rejected on the grounds that they are, in whole or in part,
contrary to the facts and | aw or because they are inmaterial to
the decision in this case.

ORDER

Accordingly, IT IS ORDERED that the notice of contest of
104(d) (1) Citation No. 624406 is GRANTED I N PART and DEN ED I N
PART. |IT IS THEREFORE ORDERED that Citation No. 624406 be, and
hereby is, MODIFIED froma 104(d)(1) citation to a 104(a)
citation containing findings: (1) that on January 15, 1980, a
practice in violation of mandatory safety standard 30 CF. R [
75.200, as set forth in Part 1V(C), supra, existed in the 4 Left
Section of the Delmont M ne; (FN.6) and (2) that such violation was
caused by the m ne operator's unwarrantable failure to conmply
wi th such mandatory safety standard.

IT 1S FURTHER ORDERED that G tation No. 624406, as so
nodi fi ed, be, and hereby is, AFFI RVED

John F. Cook
Admi ni strative Law Judge
~FOOTNOTE_ONE
1 Section 105(d) of the 1977 M ne Act provides as foll ows:

"I'f, within 30 days of receipt thereof, an operator of
a coal or other mine notifies the Secretary that he intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal | i medi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and
thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation
order, or proposed penalty, or directing other appropriate
relief. Such order shall becone final 30 days after its
i ssuance. The rul es of procedure prescribed by the Conmm ssion
shal | provide affected mners or representatives of affected



m ners an opportunity to participate as parties to hearings under
this section. The Conmi ssion shall take whatever action is
necessary to expedite proceedi ngs for hearing appeal s of orders

i ssued under section 104."

~FOOTNOTE_TWOD

2 The citation erroneously designated Republic Stee
Corporation as the operator of the Delnont Mne. The citation
was nodified on May 14, 1980, to show the operator's nane as
Del mont Resources, Inc., not Republic Steel Corporation (see
Exhs. M1 and M 8).

~FOOTNOTE_THREE
3 Section 104(d)(1) of the 1977 Mne Act provides, in part,
as follows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act."

~FOOTNOTE_FOUR

4 Copies of the referenced citation, term nation and
nodi fications were attached to the notice of contest as Exhibits
A through E.

~FOOTNOTE_FI VE
5 The followi ng description appears under the "condition or
practice" heading on Ctation No. 624407:

"An area 14 feet long and 11 feet wide in the
designated return escape-way approxi mately 100 feet outby survey
poi nt 284 was not supported according to the approved roof
control plan, bolting, full bolting or crossbarring. The area
was supported solely by wooden posts which is not according to
the plan. This condition was allowed to exist in the 4 Left
section, |1.D. No. 003, survey point 284 in the No. 3 entry" (Tr.
99).

~FOOTNOTE_SI X
6 The "condition or practice" section of Citation No. 624406
is nodified to read as foll ows:

"The approved roof control plan was not being conplied
with at certain locations in the working section of 4 Left, I.D.
No. 003, in that the crosscuts and entries were driven in excess
of 18 feet wi de at such |ocations. There were three to five
places in the No. 1 entry. At least three of these places were
out by the power box, which was | ocated two crosscuts outby the
face. There were two places in the No. 2 entry, one in the



vicinity of spad No. 269, and the other in the vicinity of spad
No. 281. There were two places in the No. 3 entry from spad No.
268 to spad No. 284. Places existed in the | ast open crosscut
between No. 1 entry and No. 2 entry, in the |ast open crosscut
between No. 2 entry and No. 3 entry, and in the second open
crosscut between the No. 2 entry and the No. 3 entry. The
nmeasurenents at each such |l ocation revealed the width to be
between 19 and 21 feet.

"The condition existed for a distance of 2 to 3 feet at
the following locations: (1) the second open crosscut between
the No. 2 entry and the No. 3 entry; 92) the | ast open crosscut
between the No. 1 entry and the No. 2 entry; and (3) a spot in
the No. 1 entry approximately 60 feet outby the face.”



