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SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 80-124-M
PETI TI ONER A. O No. 09-00265- 05004
V.
BROMN BROTHERS SAND CO. , Junction Gty Mne
RESPONDENT
DEC!I SI ON

Appear ances: Ken S. Wl sch, Esq., U S. Departnent of Labor, Atlanta,
Ceorgia, for petitioner
Carl Brown, Howard, Georgia, pro se, for the respondent

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 820(a), charging the respondent with one all eged
viol ation issued pursuant to the Act and inplenmenting regul ation
Respondent filed an answer in the proceedings and a hearing was
held on April 13, 1981, in Colunbus, Georgia, and the parties
appeared and participated therein. The parties waived the filing
of post-hearing argunents, were afforded the opportunity to make
argunents on the record and those have been considered by nme in
the course of this decision. Wth the agreenent of the parties,
I rendered a bench decision in this matter, and it is reduced in
witing herein as required by the Commi ssion Rule 65, 29 CFR
2700. 65.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil penalty that should be assessed agai nst
the respondent for the alleged violation based upon the criteria
set forth in section 110(i) of the Act. Additional issues raised
by the parties are identified and di sposed of in the course of
t hi s deci sion.
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In determ ning the amount of a civil penalty assessnment, section
110(i) of the Act requires consideration of the follow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. [0820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
Sti pul ations

The parties stipulated that the respondent is engaged in a
smal | sand dredgi ng operation, and the conpany is a famly owned
busi ness enpl oyi ng approxi mately seven individuals, and that the
respondent is subject to the Act and to MSHA' s enforcenent
jurisdiction. In addition, the parties agreed that the proposed
civil penalty will not adversely affect respondent's ability to
continue in business, and that the respondent's history of prior
violations is reflected in exhibit P-1, an MSHA conputer
print-out listing seven prior paid citations.

Di scussi on

The respondent has been charged with a violation of the
reporting requirenments of 30 CFR 50.30(a), and the citation
i ssued by the inspector, No. 099168, at 11:00 a.m, on June 26,
1980, states as follows:

Qperator failed to file MSHA form 7000-2 (Quarterly
Manhour Report) for 1st gt. of 1980 (Jan.-Feb.-Mar.).
This report should have been filed by 4-15-1980.

The inspector fixed the abatenent tinme as 2:00 p.m, June
26, 1980, and the termination notice reflects that the report was
conpleted and mail ed on that date at 1:45 p.m

Testinmony and Evi dence Adduced by the Petitioner

MSHA | nspector Allene T. Jones confirmed that she issued the
citation in question during the course of an inspection conducted
at the respondent's operation. She stated that she spoke with
M. Steven Brown, one of the
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respondent's co-owners, and asked himto produce a copy of NMSHA
Form 7000- 2, since she had information that the form had never
been submtted or received for the first quarter of 1980. Either
M. Brown or his secretary filled out a new formwhile she was at
the m ne, and Inspector Jones took it with her and mailed it for
t he respondent (Tr. 28-32).

I nspector Jones testified that the law requires the formin
guestion to be submtted, and that the information which is filed
is used for the conpilation of violation and acci dent frequency
rates. She also identified a copy of the formin question
(exhibit P-3), and stated that Steven Brown told her that the
formwas not submitted because his father did not want to file
any fornms and usually "tossed themin the trash can" (Tr. 32-35).
On cross-exam nation, Inspector Jones explained the various
conput er codes stated on the fact of the form and expl ained the
rationale for the requirenment that the formbe filed with MSHA
(Tr. 35-39).

MSHA Supervi sory Inspector Reino Matson testified that prior
to the issuance of the citation in question, nanely, in Decenber
of 1978, he discussed the requirenents of MSHA Form 7000-2, wth
both Steven and Carl Brown at their office. Respondent had
failed at that time to file the quarterly report, and during the
di scussion M. Carl Brown stated that any correspondence from
MSHA usual ly goes in "file 13", and he pointed at the waste paper
basket. M. Matson stated further that he explained the results
of the failure to file the form advised M. Brown that he would
have to issue a citation if he did not file the form and then
went to his car and obtained sonme blank forms for him M.
Brown's son Steven advised M. Mitson at that tinme that he would
file the form and it was in fact filed, but M. Mitson issued no
citation at that time (Tr. 40-47). M. Matson al so explained the
rationale for the formand the information that is required to be
subm tted, and indicated that the information is also used for
t he scheduling of inspections at those mnes which show high
accident and violation rates (Tr. 57-59).

Respondent' s Testi nony and Evi dence

Respondent was given a full opportunity to present any
testinmony or information it desired in defense of the citation
Both M. Carl Brown and M. Steven Brown were afforded an
opportunity to state their positions, and with my perm ssion
were afforded an opportunity to record the entire hearing with
their own tape recording device. M. Carl Brown candidly
admtted that he threwthe formaway (Tr. 37). He also alluded
to a recent survey he received fromthe U S. Departnent of
Interior solicitor certain informati on concerning his mning
operation (Tr. 40), and throughout the hearing expressed his
di spl easure with fornms in general

In defense of the citation in question, both M. Carl Brown
and M. Steven Brown stated that they felt coerced by the
cautionary statenment which appears at the top of the form
(exhibit P-3),
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whi ch states the crimnal sanctions of fines of $10,000 and

i mprisonment for five years for making fal se or fraudul ent
statenments on the form And, while the statenent distinguishes
between civil sanctions under the Act, it is altogether possible
that they did not distinguish the civil sanctions fromthe
crimnal sanctions. Further, it seens clear to nme that
respondent still believes that the information required to be
submtted has no rational relationship to the safety of its

enpl oyees (Tr. 42, 53, 54, 59, 62, 64).

Fi ndi ngs and Concl usi ons
Fact of violation

Petitioner's evidence establishes that the respondent failed
totinmely file the required report formin question and the
respondent does not dispute this fact. As a matter of fact, M.
Carl Brown admitted that he threw the formaway "in the round
file" as so much "junk mail". Aside fromhis obvious displeasure
of CGovernnent regul ations, his defense to the citation was
basically an assertion on his part that the information required
by the formhas no rational relationship to the safety of his
work force. One additional defense made during the hearing by
M. Brown's son Steven, was that respondent sinply does not take
kindly to being "coerced or forced" to file any forns by any
Governnmental authority. Both defenses are rejected. | conclude
that the petitioner has established a legitimte need for the
information in order to carry out part of its statutory duty
pursuant to section 103 of the Act. As for the asserted
coercion, while there may have been sone initial confusion on the
part of the respondent with respect to the ram fications of
failing to file the form particularly with respect to the
crimnal penalty provisions for making fal se statenents as stated
on the face of the form as well as the cautionary statenent
regarding civil penalties which could be levied for failing to
file the information, | believe that any anbiguity or
m sunder st andi ng was cleared up at the tine the formwas
submtted to termnate the citation. Under the circunstances,
the citation is AFFI RVED

Si ze of Business and Effect of the Penalty on Respondent's
Ability to Continue in Business

The parties stipulated that the respondent is a small fanmly
owned sand dredging nmine operator, and | find that the penalty
assessed in this case will not adversely affect respondent's
ability to continue in business.

Gavity

I conclude and find that the citation issued in this case is
nonserious and the petitioner as well as the inspector's who
testified in this case conceded as much.

Negl i gence



Al though | do not condone M. Carl Brown's act of throw ng
the formaway as so much "junk mail", | can understand his
initial frustration
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at being required to execute a formwhich calls for the

subm ssion of a variety of information, and which contains
notices regarding serious civil and crimnal penalties for
failure to file or for filing false information. Further, | have
considered the fact that M. Brown nmay not have clearly
understood the ramfications of his synbolic act of defiance, and
consi dering the volune and substance of all of the letters or
protest from M. Brown which are a matter of record, it is
obvious that M. Brown is not too enchanted with the filing

requi renents of the cited regulation. Nonetheless, since | have
concl uded that petitioner has shown a legitimate interest in
conpiling the type of information required by the formas part of
its enforcement of mne health and safety, and since it is a
regul atory requirenent based on the provisions of the Act,
conpliance is expected of all mne operators, including this
respondent. Hopefully, such conpliance will be voluntary, and
that in the future respondent will conply with the I aw

Petitioner's testinony reflects that M. Brown was put on
notice as early as 1978, that the formin question had to be
submtted. As a matter of fact, the inspector obtained the form
for himand helped himfill it out. Therefore, | believe that
respondent had prior notice of the requirenents of the regulation
in question, and while his subsequent failure to file borders on
gross negligence, | have considered the fact that respondent may
have been confused as to what was required and find that the
citation in question here resulted fromrespondent's failure to
exerci se a reasonabl e care ampbunting to ordinary negligence.

Good Faith Conpliance

The instant citation was abated with the patient assistance
of the inspector, and after sone prodding by MSHA. Accordingly, |
find that respondent exhibited no extraordinary efforts at
conpliance. Further, petitioner presented evidence and testinony
that while the citation in question was abated by the filing of
the formby M. Steven Brown, two subsequent forns were returned
to MBHA by the respondent and were not conpleted (Exhibits P-4,
P-5). No additional citations were issued for these acts of
nonconpl i ance, and | nspector Matson explained that it is his
policy not to issue citations in these circunstances while a
contest or litigation is pending. Since section 104(a) of the
Act mandates that citations be issued with reasonabl e pronptness,
MSHA may wish to consider the wi sdomof such a policy. M
observation in this regard is not intended as criticismof the
i nspector since | believe he acted with remarkable restraint and
good judgnent considering the fact that he was dealing with a
somewhat recalcitrant operator. Just as M. Brown has exhibited
his frustration, so too have the inspectors who have to deal wth
hi m

H story of Prior Violations
Respondent's prior history of violations reflects that for

t he period August 14, 1978, through August 13, 1980, respondent
has paid civil penalties anmbunting to $324 for seven viol ations
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safety standards. Based on this prior record, | cannot concl ude
that this history warrants any increase in the penalty assessed
in this case for the citation which | have affirned.

Penalty Assessnment and Order

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude and find that a civil penalty in the anount of
ten ($10) dollars is reasonable and appropriate for GCtation No.
099168, June 26, 1980, 30 CFR 50.30(a), and respondent |IS ORDERED
to pay the penalty within thirty (30) days of the date of this
deci si on.

Post cri pt

By letter dated April 22, 1981, M. Carl Brown stated that
he wi shed to appeal ny decision affirmng the citation and
i mposing a ten dollar civil penalty for the violation. M. Brown
states that his appeal is based on "public synpathy". While the
letter was filed after ny bench decision was rendered, it was
filed before ny decision was reduced to witing as required by
the Conmi ssion's rules. Under the circunstances, any appea
rights which respondent may have begin to run as of the date of
this witten decision, and I am enclosing a copy of the pertinent
Conmi ssion procedural rules for filing such appeals.

Ceorge A. Koutras
Admi ni strative Law Judge



