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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

UNI TED STATES STEEL CORPCRATI ON,
CONTESTANT
V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

Appear ances: Louise Q Synons,

Pi tt sburgh, Pennsyl vani a,
Robert Cohen, Esg.,
Depart ment of Labor,

Bef or e: Judge Stewart

The above-capti oned cont est

pursuant to section 105(d) of the Act

Steel Corporation (hereinafter,

Noti ces of Contest
Docket No. WEVA 81-263-R

Citation No. 898068
February 2, 1981

Gary No. 9 Mne
Docket No. WEVA 81-290-R

Citation No. 918432
March 2, 1981

No. 20B M ne

DECI SI ON

United States Steel Corporation,

Cont est ant ;

Ofice of the Solicitor, U S
Arlington, Virginia, for Respondent.

proceedi ngs were brought
(FOOTNOTE. 1) by United States
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US. Steel). An expedited hearing was held in Falls Church,
Virginia, on March 19, 1981. The parties were in agreenent as to
the facts herein and limted their presentations to stipulations
of fact (FOOTNOTE.2) and oral argument.

Citation No. 898068 was issued on February 2, 1981, pursuant to
section 104(a) of the Act, (FOOTNOTE.3) citing a violation of 30 C F. R
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075.303. (FOOINOTE. 4) The condition or practice which caused it to b
i ssued was as foll ows:
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An exam nation of 9 Right (1.D. 039) section belt
conveyor on which coal was being carried was not
made, w thout delay, after the coal - producing shift
had begun. The belt conveyor was started at 10:05
a.m and the section foreman said that he pl anned
to start the exam nation sonetine after 1:00 p. m

Ctation No. 898068 was vacated on March 4, 1981. The
justification given for this action was as follows: "G tation
No. 898068 is hereby vacated due to advice fromthe Solicitor's
Ofice that the citation was technically issued in error.™

Citation No. 918432 was issued on March 2, 1981, pursuant to
section 104(a) of the Act, also citing a violation of 30 CF.R 0O
75.303. The condition or practice cited therein was as foll ows:

According to the records, February 6, 1981 was the | ast
date of record that exam nations were conducted w t hout
del ay, after each coal producing shift had begun, of
belt conveyors that coal is carried upon and the m ne
contains 4 (four) productive sections. Coal is produced
on all 3 shifts at this mne

Citation No. 918432 was vacated on March 9, 1981. The
justification was given as follows: "According to instructions
received fromthe Solicitor's Ofice and the Adm nistrative Law
Judge, this citation as refers to 30 CF. R [75.303 is hereby
vacated. " (FOOTNOTE. 5)

The particul ar provision of section 75.303 directly at issue
herein is the third sentence of the standard, reading: "Belt
conveyor on which coal is carried shall be exanm ned after each
coal - produci ng shift has begun.” It was the position of U S
Steel that section 75.303 does not specify the particular tinme at
whi ch such inspection was to be carried out and that an
exam nation at anytine during a shift would be sufficient for
conpliance. In a motion to dismss, filed on March 17, 1981
MSHA agreed with the position of U S. Steel as to the proper
interpretation of the cited standard. (FOOTNOTE. 6)
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Inits oral presentation, MSHA reiterated that it agreed with
the position of U S. Steel as previously expressed in MSHA' s notion
to dismss. Counsel for MSHA stated:

In the notion, * * * we admitted that the violations
were issued at the various mines, and we admitted that
the violations were issued in error because they were
i ssued because it appeared to the Federal nine

i nspectors when they cane into the mne and | ooked at
t he exam nati on books that the onshift exam nations had
not been made inmedi ately after the start of the shift
and, therefore, they issued citations because they
believed in good faith that the MSHA policy was that
the onshift exam nations were required to be nade

i medi ately upon the start of the shift. * * *

There is one decision on this matter. It was issued by
Judge Merlin in Secretary of Labor v. Consolidation
Coal Conpany, PENN 79-105. It was issued July, 1980,
and stated that this standard only requires belt
conveyors on which coal is being carried to be exam ned
after each coal - produci ng shift has begun. There is no
requi renent that the exam nation take place

i medi at el y.

The actual words of the Judge in Consolidation Coal Conpany,
2 FMBHRC 1809 (1980) (hereinafter, Consolidation Coal Conpany),
wer e:

I conclude that the mandatory standard requires only
that belt conveyors on which coal is carried be

exam ned after each coal - produci ng shift has begun
There is no requirenent of imedi ate exam nati on of
belt conveyors after the start of a production shift.
Indeed there is no tine requirenment at all except that
t he exam nati on occur during the shift.

At oral argunent, MSHA stated that it was presently foll ow ng
this policy, had infornmed its personnel that it was the policy
that they should follow, and that it was a fair interpretation.

The MSHA I nspection Manual states that the exam nation of
belts on which nen are not transported shall be started w thout
del ay after each coal - produci ng shift which has begun. Wth
regard to assertions that its MSHA' s
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enforcenent policy is currently under review and that new enforcenent
guidelines will be published, counsel stated:

We did not inply or did not mean to inply that we are
goi ng to change our policy and not foll ow Judge
Merlin's decision. W just feel that our entire
enforcenent policy on this matter, including preshift
exam nati ons which were not the subject of this case,
i s under review.

We are not trying to change this decision or what the
law is by new policy. It is a matter of interpretation
and we feel that we have no di sagreenment w th Judge
Merlin's interpretation.

MSHA presented the followi ng as background to the matter:

| think there is no question that we feel that the
operator here did conduct an adequate preshift

exam nation of the coal-carrying belts which was
performed 3 hours before the beginning of the shift. A
West Virginia |l aw requires preshift exam nations of
coal -carrying belts 3 hours before the start of the
shift and the operator is complying with that. So, in
view of that, we now feel that the operator is neeting
the requirenents of 30 C.F.R [75.303 if he exam nes
the belts at some time during the shift and if that
exam nation is conpleted.

MSHA acknowl edged that if the conveyor were preshifted
within 3 hours of the start of the shift, the requirement to
exam ne the belt imediately after the start of the shift would
in effect require two exam nations within 3 hours and that such a
requi renent mght be harsh. MSHA stated that because of the 40
mles of belts, there would be people wal king belts all day |ong
because as soon as they finished their preshift exam nation they
woul d have to start their onshift exam nation. MSHA conceded
that the | anguage on its face does not require the operator to
begin his onshift exam nation inmedi ately upon the start of the
shift and that it was his option to conduct the onshift
exam nation along with the State-required preshift exam nation

The citations have been vacated, but, when an operator
contests a citation, the Secretary cannot deprive the Conm ssion
of jurisdiction by vacating such citation. dinmax Ml ybdenum
Conpany v. Secretary of Labor, and G|, Chem cal and Atonic
Uni on, Local 2-244 1 MSHC 2538 (1980) (hereinafter, Cimx). In
dimax, the Secretary concluded that he could not prove that
violations occurred. He vacated the citations and noved that the
operator's notices of contest be dism ssed as noot. The vacation
of the citations was not chall enged but the operator sought a
declaratory order interpreting the standard all eged by the
citations to have been violated. The Commi ssion, in denying the
operator's request for declaratory relief, stated that the
Secretary's notion to dismss the operator's notices of contest
shoul d have been granted only upon ternms and conditions that the



j udge deened proper; however,
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the only appropriate relief which should have been granted by the
judge in that case was to vacate the citations in question with
prejudice. To erase any doubt as to whether the citations had
been di sm ssed with prejudice the Conm ssion entered an
"adj udi cation on the nmerits and vacated the citations with
prejudi ce."” (FOOTNOTE. 7)

The approach taken in Cimax will also be taken here. Rather
then sinmply granting MBHA's notion to dismss, the citations are
vacated with prejudice. It is found that Citation Nos. 890868
and 918432 issued to U. S. Steel were termnated on terns in
accordance with the Act. MSHA conceded that section 75.303 does
not require that coal -carrying belt conveyors be inspected
wi t hout delay after a coal -produci ng shift has begun and t hat
they may be exami ned at any tinme during the shift. MHA s
enf orcenent personnel have been instructed accordingly. The
| anguage of section 75.303 and the correspondi ng statutory
provi sion do not specify the tine at which inspections of belt
conveyors on which coal is carried nust be nmade, other than that
such inspection nust take place after the coal - produci ng shift
has begun.

Decl aratory Reli ef

At oral argunent, counsel for U S Steel noved for |eave to
anend its notices of contest to include as relief requested a
declaratory order interpreting section 75.303. (FOOTNOTE.8) Counse
for MSHA resisted the notion for a
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decl aratory order and objected to the tineliness of the notion
MSHA argued that it had conceded that section 75.303 did not
require an inspection of belt conveyors on which coal is carried
wi t hout delay after the beginning of the shift, that the
citations had been vacated, and that steps had been taken to

i nsure that inspectors would no | onger issue such citations
pendi ng revision of the Inspection Manual. Wile MSHA stated
that there m ght be changes in the inspections regarding preshift
exam nati ons when revi ew of the Inspection Manual was conpl et ed,
it acknow edged that the decision in Consolidation Coal Company
was correct and would be fol | owed.

Wth the parties in accord on the provisions of the standard
with respect to the time that inspections of belt conveyors
carrying coal nust be made, the remaining issue in this case
i nvol ves to sone extent the outdated provisions of the Inspection
Manual which are now under review. The standard in issue is only
one part of the statutory inspection schene set forth in section
75.303 of the Act under the general heading "Ventilation." That
section also requires certain inspections within 3 hours
i medi ately precedi ng the begi nning of any shift, at the start of
each shift, at |east once during each coal - producing shift, and
at | east once each week. Certain persons are prohibited from
entering until the results of sonme of these exam nations are
reported to the surface. The section also prohibits the entry of
persons under certain conditions unless some of the exam nations
have been nade within 8 hours. These requirenents should be
considered in conjunction with any interpretation under which an
i nspection could be started at the begi nning of one shift and the
next inspection need not be conpleted until the end of the
succeeding shift. Due to the possible inpact of sone of these
provi sions on others also contained in section 75.303, MSHA
properly argues that a review is necessary before changes are
made in inspection procedures. The standard prescribes the tine
for inspections of belt conveyors on which coal is carried in the
general terns "after each coal -produci ng shift has begun." NMSHA
no |l onger considers this to nean "w thout delay" after each
coal - produci ng shift has begun and it has taken appropriate steps
to insure that Contestant is not again wongfully cited for
failure to nake such inspections wthout delay. Wth the ruling
by the Administrative Law Judge in Consolidation Coal Conpany and
the concessions by MSHA in its notion and on oral argument, it
woul d not be prudent to prescribe with nore exactitude by
declaratory order the time at which inspections of coal-carrying
belt conveyors should be made. The record does not establish the
harm if any, to Contestant caused by the issuance of the
citations and it is unlikely that Contestant will suffer harm
fromthe sane nmisinterpretation of the standard in the future
Mor eover, no reason has been advanced whi ch woul d warrant risking
di sturbances of the statutory schene of inspections by additiona
interpretation. The record in these cases does not contain all of
the relevant evidence to afford full consideration of the effects
of any different interpretations. It is preferable that further
interpretation of the standard invol ved herein be nmade on a
case-by-case basis and that any changes in inspection procedures
by MSHA within the bounds of the standard should be nmade only



after careful review O course, changes beyond the bounds of
t he standard shoul d be nmade only by anendnents to the standard.
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U S. Steel asserts that it needs the decision of another
adm nistrative law judge interpreting section 75.303 so that it
has anot her piece of paper to hand to enforcenment personnel to
show them that the | aw does not require that the exam nation be
started inmedi ately after the shift has begun. After holding in
Consol i dati on Coal Company that the mandatory standard requires
only that belt conveyors on which coal is carried be exam ned
after each coal - produci ng shift has begun, the judge stated that
there is no requirenent of imedi ate exam nations of belt
conveyors after the start of a production shift and indeed there
is no time requirenent at all except that the exam nations occur
during the shift. There is little nore that a judge could do to
interpret the standard nore broadly in favor of the position of
the operator even if that were to be his decision after
consideration of a full record. The interpretation in
Consol i dati on Coal Company has al ready been adopted by MSHA. A
repetition of this interpretation in a declaratory order w thout
the benefit of a full record, as now urged by U S Steel, would
not only be inappropriate, but would have no significant effect
on inspection procedures. As in Cimx, where a request for a
decl aratory order was denied, a ruling by the judge "would [be]
not hi ng nore than an advi sory opi ni on based upon a hypothetica
state of facts." Furthernore, there are insufficient facts,
either stipulated or hypothetical, in the instant cases of the
preci sion and scope necessary to provide a proper basis for a
meani ngful i nterpretation.

U S. Steel also urges that another administrative | aw
judge's ruling in a declaratory order would give the Mne Safety
and Health Adm nistration another chance to decide if they want
to seek discretionary review by the Conm ssion. MSHA has
conceded that the decision in Consolidation Coal Conpany was a
fair interpretation of the standard and did not seek
di scretionary review so even if the interpretation in a
declaratory order were to be as broad as in that decision, it is
not likely that discretionary review would be sought by MSHA. At
oral argunent, MSHA stated that if it had wanted anot her
decision, it certainly would not have vacated the citations, but
woul d have put on testinony as to why the exam nation shoul d have
been conducted i medi ately after the start of the shift and would
have made a full record by calling witnesses interested in the
provision and how it is interpreted. MSHA asserted that it had
not chosen to do so and had no intention of doing so. MSHA has
stated that it is in agreement with U S Steel as to the
requi renents of section 75.303 and that it is unlikely that
di scretionary review by the Conm ssion would be sought for
vacation of the citations in this decision

MSHA and U.S. Steel are in agreement on the current policy
whi ch has been dissemnated to the inspectors and the Inspection
Manual is under review. It is unlikely that simlar citations
will be issued. The issuance of a declaratory order is not
necessary to afford U S. Steel relief in this mtter and would
not be prudent at this tinme. Accordingly, Contestant's notion
for leave to amend is DEN ED
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ORDER

Citation Nos. 898068 and 918432 are VACATED W TH PREJUDI CE

Forrest E. Stewart

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
(FOOTNOTES START HERE.)

~FOOTNOTE_ONE
Section 105(d) of the Act provides:

"I'f, within 30 days of receipt thereof, an operator of
a coal or other mine notifies the Secretary that he intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal | imedi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and
thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation
order, or proposed penalty, or directing other appropriate
relief. Such order shall becone final 30 days after its
i ssuance. The rul es of procedure prescribed by the Conmm ssion
shal |l provide affected mners or representatives of affected
m ners an opportunity to participate as parties to hearings under
this section. The Conmi ssion shall take whatever action is
necessary to expedite proceedings for for hearing appeal s of
orders issued under section 104."

~FOOTNOTE_TWOD
Bef ore presenting oral argunents, the parties entered into
the follow ng stipulations on the record:

"We agree that the judge has jurisdiction over this
case. W agree that United States Steel Corporation is
categorized as a |l arge operator under the Mne Safety and Health
Admi ni stration Act. W agree that a citation was issued to the
Gary No. 9 Mne on February 2, 1981 concerning a violation of
75.303, and we agree that that Ctation No. 898068 was vacated by
the M ne Safety and Heal th Adm nistration on March 2, 1981

"Anot her citation was issued to Gary No. 20 B M ne on
March 2, 1981, and while the M ne has not received a copy of the
notice of, vacating that citation, counsel has been given a copy
of a notice vacating Citation No. 918432, dated March 9, 1981
t oday.

"At both mnes during this period and continuing to the



present, an exam nation of the belts was made during each shift
by certified people as required by 30 CF.R [O75.303."

~FOOTNOTE_THREE
Section 104(a) of the Act provides:

"If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator of a coa
or other mne subject to this Act has violated this Act, or any
mandatory health or safety standard, rule, order, or regulation
promul gated pursuant to this Act, he shall, with reasonable
pronmpt ness, issue a citation to the operator. Each citation
shall be in witing and shall describe with particularity the
nature of the violation, including a reference to the provision
of the Act, standard, rule, regulation, or order alleged to have
been violated. In addition, the citation shall fix a reasonable
time for the abatenment of the violation. The requirenent for the
i ssuance of a citation with reasonable pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any provision
of this Act."

~FOOTNOTE_FQUR

30 C.F.R [O75.303, a mandatory standard reproduci ng
section 303(d) of the Act, reads as follows:

"(a) Wthin 3 hours immedi ately preceding the

begi nning of any shift, and before any miner in such shift enters
the active workings of a coal mne, certified persons designated
by the operator of the m ne shall exam ne such workings and any
ot her underground area of the m ne designated by the Secretary or
his authorized representative. Each such exam ner shall exani ne
every working section in such workings and shall make tests in
each such working section for accumul ati ons of methane with neans
approved by the Secretary for detecting nethane, and shall nake
tests for oxygen deficiency with a permssible flane safety |anp
or other neans approved by the Secretary; exam ne seals and doors
to determ ne whether they are functioning properly; exam ne and
test the roof, face, and rib conditions in such working section
exam ne active roadways, travel ways, and belt conveyors on which
men are carried, approaches to abandoned areas, and accessible
falls in such section for hazards; test by neans of an anenoneter
or other device approved by the Secretary to determ ne whet her
the air in each split is traveling in its proper course and in
normal volume and vel ocity; and exam ne for such other hazards
and violations of the mandatory health or safety standards, as an
aut hori zed representative of the Secretary may fromtine to tine
require. Belt conveyors on which coal is carried shall be
exam ned after each coal - produci ng shift has begun. Such m ne
exam ner shall place his initials and the date and tine at al
pl aces he exami nes. |If such m ne exam ner finds a condition
whi ch constitutes a violation of a mandatory health or safety
standard or any condition which is hazardous to persons who may
enter or be in such area, he shall indicate such hazardous place
by posting a "danger" sign conspicuously at all points which
persons entering such hazardous place would be required to pass,
and shall notify the operator of the mne. No person, other than
an aut horized representative of the Secretary or a State nine
i nspector or persons authorized by the operator to enter such



pl ace for the purpose of elimnating the hazardous condition
therein, shall enter such place while such sign is so posted.
Upon conpl eting his exam nation, such m ne exam ner shall report
the results of his exam nation to a person designated by the
operator to receive such reports at a designated station on the
surface of the mne, before other persons enter the underground
areas of such mine to work in such shift. Each such m ne

exam ner shall also record the results of his exam nation with
ink or indelible pencil in a book approved by the Secretary kept
for such purpose in an area on the surface of the m ne chosen by
the operator to minimze the danger of destruction by fire or

ot her hazard, and the record shall be open for inspection by

i nterested persons.

"(b) No person (other than certified persons
designated under this 0O75.303) shall enter any underground area,
except during any shift, unless an exam nation of such area as
prescribed in this 0075.303 has been made within 8 hours
i medi ately preceding his entrance into such area."” (Enphasis
added.)

~FOOTNOTE_FI VE

In Secretary of Labor v. Consolidation Coal Conpany, 2
FMSHRC 1809 (1980), the judge held that 30 CF. R [075.303 did
not require an exam nation of belt conveyors on which coal is
carried i medi ately upon the start of a production shift.

~FOOTNOTE_SI X
MSHA asserted the following in its notion:

"When the issuance of the citation canme to the
attention of National MSHA officials, they consulted with
appropriate field offices and MSHA district managers and
supervi sory personnel in the affected areas were infornmed that
MSHA' s current policy does not require that onshift exam nations
begin immedi ately after the start of a shift, but only requires
t hat such exam nation be conpl eted during each shift.

"Instructions in the Coal Mne Inspection Manual, which
indicate a different enforcenent policy with regard to 30 C.F.R
075.303, are not current. In fact, MSHA's enforcenent polic
with regard to 30 CF. R [075.303 is currently under review and
once conpl eted, new enforcenent guidelines will be published and
enforced. In the interim because of these recent instructions
now gi ven to MSHA personnel in the affected areas, it is unlikely
that recurring citations of this nature will be issued to m ne
operators.”

~FOOTNOTE_SEVEN
Section 104(h) of the Act states:

"Any citation or order issued under this section shal
remain in effect until nodified, term nated or vacated by the
Secretary or his authorized representative, or nodified,
term nated or vacated by the Conmm ssion or the courts pursuant to
section 105 or 106."

Conmmi ssion Rule 1(b) states:
"Applicability of other rules. On any procedura
guestion not regul ated by the Act, these Procedural Rules, or the



Admi ni strative Procedure Act (particularly 5 U S. C. [B54 and
556), the Conmi ssion or any judge shall be guided so far as
practicable by any pertinent provisions of the Federal Rules of
Cvil Procedure as appropriate.

"Fed. R Civ.P. 41(a)(2) states in part:

"(a) Voluntary dismssal: Effect Thereof.

* * %

"(2) By Order of Court. Except as provided in
paragraph (1) of this subdivision of this rule, an action shal
not be dism ssed at the plaintiff's instance save upon order of
the court and upon such terns and conditions as the court deens
proper. * * * Unless otherwi se specified in the order, a
di sm ssal under this paragraph is without prejudice." (Enmphasis
added.)

~FOOTNOTE_EI GHT
Section 105(d) states in part:

"If * * * an operator of a * * * mne notifies the
Secretary that he intends to contest the issuance of [a] * * *
citation * * * the Secretary shall immediately advise the
Conmi ssion of such notification, and the Conm ssion shall afford
an opportunity for a hearing (in accordance with [5 U S.C. [B54]
* * * ), and thereafter shall issue an order, based on findings
of facts, affirm ng, nodifying, or vacating the Secretary's
citation * * * or directing other appropriate relief * * * "
(Enphasi s added.)



