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Bef or e: Judge Koutras
Statement of the Proceedi ng

This civil penalty proceedi ng concerns proposals for
assessnment of civil penalties filed by the petitioner against the
respondent pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. [0820(a), charging the
respondent with three alleged violations of nmandatory safety
standards. Respondent filed a tinmely answer and a hearing was
held on March 10, 1981, in Knoxville, Tennessee. Upon the
conpl etion of testinmony and oral argunents, the parties were
gi ven the opportunity of submitting posthearing briefs, and both
parties filed witten argunents on May 4, 1981, and they have
been considered in the course of this decision.

| ssues

The principal issues in this proceeding are (1) whether
respondent has violated the provisions of the Act and
i npl enenting regul ations as alleged in the proposals for
assessnent of civil penalties filed, and, if so, (2) the
appropriate civil penalties that should be assessed agai nst the
respondent for the alleged violations based upon the criteria set
forth in section 110(i) of the Act.
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Furthernore, respondent has challenged the jurisdiction of the
Act, posing the additional issue of whether its tipple is a "coa
or other mne" within that definition under the Act.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S. C. 0801 et seq., Pub. L. 95-164.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Section 3(h) of the 1977 Act.
4. Conmission Rules, 29 CF. R [02700.1 et seq.
Sti pul ations
The parties stipulated to the following (Tr. 5):

1. At the tinme the citations were issued, the tipple was a
new facility which had just started production, and it had no
prior history of violations.

2. The tipple processes approxi mately 40,000 tons of coa
annually and is a small operation

3. Assuming the citations in question are affirned, any
civil penalties inposed will not adversely affect respondent’'s
ability to remain in business.

Jurisdictional Question

Respondent argues that its tipple is not a coal mne subject
to the regul ati ons under Part 77 of Title 30, Code of Federa
Regul ati ons, and the mandatory standards contained therein. It
mai ntains that its only regulatory authority is OSHA. As support
for this defense, respondent raises four argunents, a discussion
of which foll ows.

Respondent first points out that it is not required to have
a mning permt fromeither the State or Federal Governnments, and
that it has no witten contracts with any mning operations to
| oad coal. Next, respondent refers to the Mne Safety and Health
Act of 1977, section 3, part 2, and concludes that its tipple
operation does not cone within the scope of the definition for a
coal mne. It maintains that the words "custom coal preparation
facilities" refers only to activities conducted on, or processing
plants | ocated at, a particular coal mne. Since its tippleis
not on the mne premses, it is not subject to the Act or its
regul ations. Finally, respondent exam nes the |egislative
history of the Act and asserts that the dangers which Congress
sought to prevent in inplenmenting the Act are not those
associated with a coal tipple. Therefore, respondent naintains
it should not be subject to the regul ations under the Act.
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Respondent' s second defense refers to several cases issued by
the Departnment of the Interior's Ofice of Hearings and Appeals. One
such case, Western Engineering v. Ofice of Surface Mning, 1
| BSMA 202 (1979), held that Western's river term nal was not
subj ect to the regul ati ons under the Surface M ning Control and
Recl amati on Act of 1977 since the anbiguity of the definition for
a surface coal mne made it unclear whether the Act was intended
to cover Western's operations. By anal ogy, respondent argues
that the definition for a coal mne under the Mne Safety and
Health Act is equally as anbi guous and should not be applied to
its tipple operation.

As a third defense, respondent appeals to the Comm ssion's
sense of economic justice to support its position on this
jurisdictional question. Fromrespondent's perspective, the
costs and benefits of regulating tipples do not warrant their
bei ng subject to the Mne Safety and Health Act.

In its pleadings, respondent asserts that it is not a
bi tum nous, anthracite or lignite coal mne, but rather, a tipple
whi ch crushes and | oads coal, the bulk of which comes from35 to
84 mles away, with nost of it going to the Departnent of Energy
at Cak Ridge, Tennessee.

In addition to the assertions nmade by the respondent in its
pl eadi ngs and brief filed in this matter, the testinony of the
wi t nesses reflects that respondent owns several tipples, one of
whi ch has been regularly inspected and regul ated by MSHA for 2 or
3 years, and that respondent has a nunber of custoners for whom
it processes coal at its tipple. This process includes the
crushi ng, cleaning, and sizing of coal which is brought to the
ti ppl e. Respondent concedes that while some of the coal is from
intrastate customers, the tipple also processes coal which
crosses state lines (Tr. 139, 140).

Petitioner argues that respondent is subject to the
jurisdiction of the Act in that respondent's tipple is a "coal or
other mine" within the neaning of section 4 of the Act, 30 U S.C.
0803, the products of which enter commerce or the operations o
products which affect cormmerce. In support of its position
petitioner distinguishes those cases cited by respondent, issued
by the Board of Surface M ning Appeals, pointing to the different
concerns of that agency and the Federal Mne Safety and Health
Admi ni stration. Petitioner argues that the definition of a coa
m ne under the M ne Safety and Health Act includes Respondent's
tipple. Finally, respondent refers to Marshall v. Stoudt's Ferry
Preparati on Conpany, 602 F.2d 589 (3rd Cir. 1979), cert. denied,
NA 79-614 (January 7, 1980), which it maintains supports its
position that a tipple is subject to the provisions of the Act.

After a careful review and consideration of all of the
jurisdictional argunments presented in this case, | conclude that
the tipple in question is a mne within the nmeaning of that term
as defined by the Act, and therefore is subject to MSHA' s
enforcenent jurisdiction. Section 3(h)(1)(c) of the Act defines
"coal or other mne" as "lands * * * on the surface or



underground * * * used in, or to be used in, * * * the
mlling of such mnerals, and includes custom coal preparation
facilities."”
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The Dictionary of Mning, Mneral and Rel ated Terns, Bureau
of Mnes, 1968 edition, page 859, defines the term "preparation
plant" as including any facility where coal is "separated from
its inpurities, washed and sized, and | oaded for shipnment."” The
term"tipple" is defined at page 1145 as:

Oiginally the place where the mne cars were tipped
and enptied of their coal, and still used in that

sense, although now nore generally applied to the
surface structures of a mne, including the preparation
pl ant and | oading tracks * * *. The dunp; a cradle
dump * * *.  The tracks, trestles, screens, etc., at
the entrance to a colliery where coal is screened and

| oaded. [Enphasis supplied.]

In ny recent decision, Harman M ning Corporation v.
Secretary of Labor and UMM, Docket Nos. VA 80-94-R through VA
80-97-R (January 2, 1981), | concluded that based on the
testinmony and evi dence presented, there was no question that
Harman's tipple preparation plant was in fact a "coal or other
mne." As the facts here do not warrant a different concl usion
my rationale in Harman M ning is applicable.

In ny prior decision, | noted that the |egislative history
of the Act supports a broad interpretation of the Act's coverage
requiring that doubts be resolved in favor of the Mne Act's
jurisdiction. The report of the Senate Conmittee on Human
Resources states:

The Conmittee notes that there nmay be a need to resolve
jurisdictional conflicts, but it is the Committee's
intention that what is considered to be a mne and to
be regul ated under this Act be given the broadest
possible interpretation, and it is the intent of this
Committee that doubts be resolved in favor of inclusion
of a facility within the coverage of the Act.

S. Rep. No. 95-181, 95th Cong., 1st Sess. (May 16, 1977) at 14;
Legislative History of the Mne Safety and Health Act, Conmittee
Print at 602.

In Marshall v. Stoudt's Ferry Preparati on Conpany, 602 F.2d
589, 592 (1979), cert. denied, No. 79-614 (January 7, 1980), the
Third Crcuit held that "the work of preparing coal or other
mnerals is included within the Act whether or not extraction is
al so being perforned by the operator."” Therefore, | cannot agree
wi th respondent’'s assertions that the plain words of the Act or
the legislative history support a finding that its tipple, which
is not on the mne premses, is not subject to the Act or its
regul ati ons.

The cases cited by respondent under the Federal Surface
M ning Act are neither controlling or persuasive authority in
deciding the instant jurisdictional issue. By nmerely exam ning
the definition of surface coal mning operations in 30 CF.R 0O
700.5, it is obvious that its coverage is nore narrow than that



provi ded by the definition of "coal or other mne" under
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the Federal M ne Safety and Health Act. The definition of
surface coal mning operations refers to "activities conducted on
the surface of lands in connection with a coal mne." Such
activities include processing or preparation of coal "at or near
the mne site.”

The definition of "surface coal m ning operations” under the
Surface Mning Act, by using limting clauses, restricts the
coverage of that law to those processing plants that are "in
connection with" or "at or near the mne site.” The three cases
cited by respondent concern thenselves with defining the scope of
these limting clauses in determning the jurisdiction of that
law. Specifically, Drummond Coal Conpany v. Ofice of Surface
M ni ng, |1 BSMA 80-56 (August 6, 1980), established a two-part test
for coming within the definition of a surface coal mning
facility. A plant nmust be "conducted on the surface or in
connection with a surface coal mne," and secondly, it nust be
| ocated "at or near a coal mine." To satisfy these tests, a
judge must | ook to ownership of the facilities in question and
the rel ative distances between the plant and the mne. No such
analysis is required under the Federal Mne Safety and Health Act
of 1977. The definition of a "coal or other mne" does not
include Iimting clauses which restrict coal preparation
facilities to those in connection with or near a coal mne. |In
t he absence of restrictive | anguage, the Act enconpasses all coa
preparation facilities.

Al t hough respondent raises various econoni c argunents
against jurisdiction over its tipple, I cannot consider these
matters in light of the plain meaning of the statute and its
| egislative history. Additionally, since respondent processes
coal which crosses state lines, it operates a nmi ne whose products
af fect comerce. See Andrus v. P-Burg Coal Conpany, Inc., 495 F
Supp. 82, 84 (S.D. Ind. 1980).

Testinony and Evi dence

MSHA surface coal mne inspector, Lee Aslinger, confirned
that he visited the Daysville Tipple on June 2, 1980, as part of
a regul ar construction site inspection. He stated that he had
previously inspected the tipple on two occasions prior to the
time it went into full operation, and during the second
i nspection, about 2 to 3 weeks before the tipple began to
operate, he prepared a list of potential violations and gave it
to M. Tankersley, the owner of United Mnerals. Although it was
just a representative sanpling, he thought the Iist would be
hel pful to M. Tankersley. Three weeks later, M. Aslinger nade
an official inspection at which time he issued the citations in
question (Tr. 6-11). On cross-exam nation, M. Aslinger admtted
that he had been instructed by the respondent to prepare a |ist
of everything required for conpliance prior to the time the
ti pple went into operation and becane energized (Tr. 17).

In response to bench questions, M. Aslinger clarified the
nature of his inspections, and stated that in both February and
May 1980, he inspected the construction site, at which tine he



was authorized to issue citations for violations in connection
with health and safety during construction. Instead of issuing
citations, M. Aslinger gave the operator a list of potential
violations (Tr. 18-22).
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Don A. McDaniel, MSHA coal mine electrical inspector, testified

that he conducted an electrical inspection at the tipple in My
1980, although the tipple was not yet in operation. According to
M. MDaniel's supervisor, this was a courtesy inspection that
had been requested by M. Tankersley, and he noted that citations
are not normally issued during courtesy inspections. Although he
did not prepare a witten list, he renmenbered showing a m ne

enpl oyee the violations his inspection had reveal ed. He could
not recall whether he had indicated the need for signs or fire
extingui shers (Tr. 73-77).

On cross-exam nation, M. MDaniel testified that none of
the m ne enpl oyees had requested a list of the violations. Since
the primary purpose of his courtesy inspection was to check the
electrical facilities and not to | ook for potential fire hazards,
he did not offer his opinion on the latter issue, and he sensed a
| ack of interest on the part of the operator since no one
acconpani ed himduring his inspection (Tr. 82-84).

Respondent exami ned Steve Hastings, an enpl oyee at the
Daysville Tipple. M. Hastings stated that M. Aslinger had been
requested to give a conplete list of potential violations which
he di scovered during his courtesy inspection, but M. Hastings
was not aware of whether M. MDaniel had provided a list of
electrical violations (Tr. 95-101).

Citation No. 985423

This citation states that "the entire I ength of the conveyor
was not visible fromthe starting switch and a positive audible
or visible warning systemwas not installed to warn persons that
conveyors will be started.™

I nspector Aslinger confirmed that he issued the above
citation on June 12, 1980, because the conveyor belt was not
equi pped with an audible alarmto warn others when it was being
started. He explained that the belt operator is located in an
electrical installation about 5 to 6 feet bel ow ground |evel.
Since this facility is covered entirely with tin and has no
wi ndows, it is inpossible for the operator to know whether there
is an enpl oyee doi ng work on the conveyor belt. He believed that
an enpl oyee who is working on the equi pmrent when the control
swi tches are energized, mght suffer a permanent or fatal injury.

Al t hough M. Aslinger observed no one working on the
conveyor belt, he saw grease guns and shovels in the area and
concl uded that enpl oyees had been working on the belt at sone
earlier time. He also testified that M. Tankersley abated the
violation by installing an audi ble alarmsystemw thin the 8-day
conpliance period (Tr. 6-17). On cross-exam nation, M. Aslinger
could not renenber whether the conveyor belt had been started on
the day the citation was issued (Tr. 17).

In response to bench questions, M. Aslinger stated that he
could not renenber discussing the requirenent of an audible
war ni ng device at his construction site inspections in February



and May. He used a diagramto explain
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the |l ocation of the electrical control station in relation to the
conveyor belt, and stated that at the point where the on-off
switch was | ocated, the operator could not see what was going on
at the conveyor belt. The control switches activated the five
different belts in the tipple, and it was possible for all the
conveyor belts to be energized at one tinme. He then stated that
although it only took two people to operate the conveyor and nove
the coal onto the belt, he had seen as many as four people around
the belt at a given tine. He testified that the operator abated
the violation by installing a bell-type al armwhich rang when the
machi ne was started (Tr. 27-34, ALJ Exh. 1).

Steve Hastings testified that the standard procedure, before
starting the conveyor belt, was to call out each man's nanme and
wait for a response. Additionally, there were guards on the belt
to keep people fromgetting hurt (Tr. 97-98). M. Hastings
stated that he had asked the inspector to explain the requirenent
of an audible alarm He told the inspector about their nethod of
calling out the names of each worker, but that the inspector was
not satisfied that this method would work (Tr. 110-111).

Citation No. 985424

This citation states that "a suitable danger sign was not
posted at the major electrical installation at this surface
facility.™

I nspector Aslinger confirmed that he issued this citation
when he noticed that there was not a suitable danger sign posted
at the major electrical installation facility. He was concerned
that this presented a danger to both the enpl oyees and the people
living in the famly dwellings |ocated within 100 yards of the
facility. He had seen children playing near the hones nearby, and
he noted that there was nothing to keep themout. Since there
was no fence enclosing the area, intruders could conme in and not
be aware of the electrical hazards. He reasoned that this
presented a danger of electrical shock. The building was not
| ocked, and the only evidence of it being an electrica
establ i shnent was the wires entering it (Tr. 38-41). On
cross-exam nation, the inspector admtted that the sw tchboxes
have signs stating "Danger H gh Voltage" (Tr. 49).

Don McDaniel, testified that the tipple had a major
electrical installation which presented a danger because it was
made of tin and contained switchboxes on one side. Although he
did not remenber observing a danger sign, he believed that one
stating that the buil ding contai ned energi zed power should be
required (Tr. 77-78).

Steve Hastings testified that all electrical sw tchboxes
have a tag on themstating their size and also a sign indicating
t he possi ble danger. He explained that the electrical building
is | ocked whenever the tipple is closed and that only the
enpl oyees are allowed in the facility when it is open. He had
never seen any children playing around the tipple. Furthernore,
he had received instructions requiring himto tell children and



visitors to leave (Tr. 98-101).
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Citation No. 985425

This citation states that "fire extinguishers were not
provi ded for the permanent electrical installation at this
surface facility."

I nspector Aslinger testified that he issued this citation
because there were no fire extinguishers at the electrica
installation. Since the building had wooden floors and cont ai ned
conbustible materials, the lack of visible fire extinguishers
presented a danger. He noted that there was al so grease,
| ubricants, and coal dust present in the facility, and observed
two enpl oyees entering the building. He also maintained that M.
Tankersl ey was aware of the requirenent, since 2-1/2 to 3 years
earlier, he had issued a citation for the same violation at
anot her tipple owned by M. Tankersley. The present citation was
abated by installing a fire extinguisher (Tr. 51-57).

On cross-exam nation, M. Aslinger stated that he coul d not
renenber listing the need for a fire extinguisher during his
previ ous personal inspections (Tr. 58-59). In response to bench
qguestions, M. Aslinger testified that he issued this citation
based upon his observations of the facility's needs. He noted
that it took only one large fire extinguisher to abate the
violation (Tr. 61).

Don McDaniel testified that an inspector uses certain
reference books to determ ne the various standards and
requirenents for fire extinguishers. These books include
definitions of potential fire hazards, and they also instruct the
i nspector on the size and type required and the di stance at which
the fire extingui sher should be located (Tr. 78-81). On
cross-exam nation, M. MDaniel indicated that the size and type
of the fire extinguisher depended upon its distance fromthe
electrical installation building (Tr. 84-85).

Steve Hastings testified that there was a fire extinguisher
| ocated on the end | oader which was usually parked within 20 feet
fromthe electrical house. He stated that his instructions were
to allowthe building to burn if it caught on fire. |[If soneone
was inside, however, he would try to get themout of the building
(Tr. 95-96). On cross-exanm nation, M. Hastings stated that
there were three fire extinguishers within 20 feet of the
el ectrical operation. He adnmitted that one was |ocated on a
service truck which was used during the day for running errands
or picking up fuel. The other two were on a portable drill and a
front-end | oader (Tr. 101-106). He also stated that the service
truck usually stays in one place because it contains their tools.
It is always parked in the sane place and rarely | eaves the site
(Tr. 110).

In response to bench questions, M. Hastings could not
renenber whether he told the inspector about the fire
ext i ngui sher on the service truck. He stated that he though that
the standard required that the fire extingui sher be located in
the building and not 20 feet away (Tr. 111-112).



Upon recall, M. Aslinger testified that he observed the
service truck parked about 80 to 100 feet fromthe tipple's
electrical facility, but noted
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that it noved fromone part of the job site to another. He
observed the front-end | oader, about 150 to 200 feet fromthe
electrical installation, picking up bunper rails in the woodl and.
At the tinme he issued the citation, it was nore than 20 feet from
the electrical facility. The core drill was |ocated about 250 to
300 feet fromthe building, and he observed no fire extinguisher
within 20 feet of the electrical building (Tr. 116-120).

Fi ndi ngs and Concl usi ons
Fact of Violations
Citation No. 985423

30 CF.R [0O77.1607 requires that "when the entire | ength of
the conveyor is not visible fromthe starting switch, a positive
audi bl e or visible warning systemshall be installed and operated
to warn persons that the conveyor will be started.”

Petitioner's evidence establishes that the electrical
control station was 5 to 6 feet bel ow ground | evel and that the
operator controlling the switches in the station could not see
whet her soneone was wor ki ng on the conveyor belt. Al though
respondent's witness testified that the practice at the tipple
was to call out each man's nane before starting the conveyor
belt, I find that this type of warning is inadequate. The safety
standard requires that an audi ble or visible warning system be
installed and respondent offered no evidence that it had
installed a proper system Accordingly, the citation is AFFI RVED

Citation No. 985424

30 CF.R [0O77.511 requires that "suitabl e danger signs
shall be posted at all major electrical installations.™

The evidence and testi nony presented establishes that there
was not a suitable danger sign at the electrical facility.
Testinmony established that the electrical facility was nade of
tin and contai ned energi zed power, and the only warning of a
possi bl e danger were the tags on the switchboxes which alerted
the reader to the danger of high voltage. Upon considering the
testinmony of the inspector that there was no fence enclosing the
facility and that the tipple was near a residential nei ghborhood,
I find that the tags on the sw tchboxes were not a "suitable
danger sign." Although respondent's wi ntess stated that he had
been instructed to keep all children and visitors off the tipple
grounds, this statenent of conpany policy is no defense to the
violation, and the citation is AFFI RVED

Ctation No. 985425
30 CF.R [O77.1109(d) states that "fire extinguishers shal

be provided at permanent electrical installations commensurate
with the potential fire
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hazard at such installation in accordance with the
recomrendati ons of the National Fire Protection Association."”

Testinmony by the inspector revealed that the electrica
bui | di ng had wooden floors and presented a potential fire hazard
since it contained grease, lubricants and ot her conbustible
materials. Having found this testinmony to be credible, | also
find that this type of facility requires that a fire extingui sher
be available in both a permanent and accessible location. Wile
evi dence disclosed that there were three fire extinguishers which
were usually located within 20 feet of the electrical operation
it was clear that they were not affixed in a permanent position
Respondent's witness indicated that one was | ocated on a service

truck, another on a portable drill, and a third on a front-end
| oader. Since each of these machines is either nobile or
portable, |I nust conclude that the machines containing the fire

ext i ngui shers coul d possibly nove to an inaccessi bl e distance
fromthe electrical installation. Respondent's argument that the
service truck had to stay in one place because it held the

wor kers' tools was contradicted by the wi tness' statenment that
this same truck was used during the day for running errands or
picking up fuel. | find, therefore, that a preponderance of the
evi dence indicates that a fire extinguisher was not provided for
the permanent electrical installation in question, and this
citation is AFFI RMVED

Good Faith Conpliance

I find that abatenent of the above citations was achieved in
good faith within the time fixed and extended by the inspector
Petitioner indicates that the operator nmade a conscientious
effort to achieve rapid conmpliance on two of the violations and
shoul d be given credit for its effort. | have considered this in
assessing the civil penalties in this case.

Gavity

The [ ack of an audi bl e warning device for the conveyor belt
suggests a possibility of serious injury if someone were worKking
on the equi pnent when the control switches were energized. But
since respondent offered evidence of an alternative warning
systemin that each man's name was called before the system was
turned on, | find the seriousness of this violation to be
somewhat nitigated. Additionally, although the inspector clained
to have seen as nmany as four people around the belt at a given
time, respondent’'s witness testified that there were guards on
the belt which decreased the probability of harm | conclude
that this violation was nonserious.

I find that the absence of a sign warning of the danger at
the major electrical facility to be a nonserious violation. As
noted by the inspector, electrical wires entering the building
were visible fromthe exterior of the building. Mst enployees
woul d be aware of the power contained in the building. Moreover,
al t hough the inspector observed children playing in the area
outside the tipple grounds, testinony revealed that it was



unlikely that they would be found in or around the facility. The
el ectrical building was | ocked when the tipple was cl osed and
enpl oyees had been instructed to
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keep out all children and visitors. Therefore, the probability
of an injury due to electrical shock was not great.

I find that the absence of a fire extinguisher in or near
the permanent electrical installation was serious. | agree with
petitioner's contention that there was a likelihood of injury to
one or nore persons if there were a sudden fire. Mtigating the
seriousness of this violation is the evidence of three fire
ext i ngui shers which were usually |ocated near the building. The
probability of a fire is reduced, thereby | essening the degree of
gravity.

Negl i gence

In evaluating the degree of negligence on the part of the
operator, | have carefully considered the effect of the
preoperation inspections conducted in February and May of 1980.

I nspector Aslinger admtted that he had been instructed to give a
list of everything required for conpliance prior to the time the
tipple went into operation. M. Hastings confirmed that this
request had been made. Electrical inspector MDaniel's testinony
al so indicates that the operator attenpted to conply with al
safety requirenents, and he stated that he had been requested by
M. Tankersley to nake a courtesy inspection in May of 1980. He
could not recall whether he nentioned the need for either signs
or fire extinguishers. While M. MDaniel clainmed that his
primary purpose was to check the electrical facilities, it seens
reasonabl e that he should have warned M. Tankersley of the need
for signs indicating a potential electrical danger or the need
for a fire extinguisher where a fire hazard exi sted.

Al t hough an operator is presuned to know the law, | find
that the operator reasonably relied on the inspector's prepared
list and M. MDaniel's courtesy inspection, and that the
respondent was attenpting to conply with the law in that he
requested these inspections and specifically asked for a |ist.

Wi ghi ng agai nst a finding of no negligence based on
reasonable reliance is the fact that this operator had owned
another tipple for some time. Inspector Aslinger testified that
M. Tankersl ey should have been aware of the fire extinguisher
requi renent since he issued a citation for the sane violation at
his other tipple about 2 to 3 years earlier. Therefore, upon
bal anci ng the operator's past experience with his reasonabl e
reliance on the courtesy inspections, | find a | ow degree of
negl i gence on the part of the respondent, but conclude that they
all resulted fromordinary negligence in that respondent failed
to exercise reasonable care to prevent the cited conditions.

H story of Prior Violations

The parties stipulated that this was a new operation and the
operator had no history of prior violations, and | have
considered this fact in assessing the civil penalties in this
case.
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Si ze of Business and Effect of Penalties on Respondent's Ability
to Renain in Business

The parties stipulated that the respondent is a smal
operator and that any civil penalties inmposed will not adversely
af fect respondent's ability to remain in business. | adopt this
as ny finding on this issue.

Penal ty Assessnent

On the basis of the foregoing findings and concl usions, |
find that the foll owi ng penalties proposed by the petitioner are
reasonabl e and appropriate, and | adopt themas the civil
penal ti es assessed by ne as foll ows:

Citation No. Dat e 30 C.F.R Section Penal ty
985423 6/ 12/ 80 77.1607(bb) $30
985424 6/ 12/ 80 77.511 14
985425 6/ 12/ 80 77.1109(d) 52

ORDER

Respondent is ORDERED to pay civil penalties in the anount
of $96 for the citati ons which have been affirned in this case
and paynent is to be nmade to MSHA within thirty (30) days of the
date of this decision and order. Upon receipt of payment, this
matter is DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



