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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI VE ( MSHA) Docket No. LAKE 80-336-M
PETI TI ONER A.C. No. 11-01599- 05005
V.
OQZARK- MAHONI NG COVPANY, Docket No. LAKE 80-337-M
RESPONDENT A.C. No. 11-01599- 050061

Barnett M ne
DECI SI ON

Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor, U S
Department of Labor, Chicago, Illinois, for Petitioner;
M L. Hahn, Safety and Industrial Relations Director,
and Victor Evans, Superintendent of M ning, Ozark-
Mahoni ng Conmpany Rosiclare, Illinois, for Respondent.

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

These proceedings were filed by the Secretary of Labor, M ne
Safety and Health Administration (hereinafter MSHA) under section
110(i) of the Federal Mne Safety and Health Act of 1977, 30
U S.C A [820(a), to assess civil penalties against
Qzar k- Mahoni ng Conpany for viol ati ons of mandatory standards.
Upon conpl etion of prehearing requirenments, a hearing was held in
Evansvill e, Indiana on February 25, 1981. WMBSHA |Inspector Dennis
Haeuber, George W Wnters, and Louis English testified on behalf
of MSHA. Frank Col den, Kenneth C anton, and Tom Dowl i ng
testified on behalf of Czark-Mahoning. Both parties filed
post hearing briefs.

| SSUES

Whet her QOzar k- Mahoni ng viol ated the Act or regul ations as
charged by MSHA and, if so, the anount of the civil penalties
whi ch shoul d be assessed.

APPL| CABLE LAW

30 CF.R [57.4-69 provides as follows: "Mandatory.
Approved m ne rescue apparatus shall be properly maintained for
i medi ate use. The equiprent shall be tested at |east once a
mont h and records kept of the tests.”
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30 C.F.R [O57.15-5 provides as follows: "Mandatory. Safety
belts and |ines shall be worn when nmen work where there is danger
of falling; a second person shall tend the lifeline when bins,
tanks, or other dangerous areas are entered."

Section 110(i) of the Act, 30 U S.C. [0820(i), provides in
pertinent part as foll ows:

In assessing civil nmonetary penalties, the Conm ssion
shal |l consider the operator's history of previous

vi ol ati ons, the appropriateness of such penalty to the
size of the business of the operator charged, whether

t he operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of

t he person charged in attenpting to achieve rapid
conpliance after notification of a violation

STI PULATI ONS
The parties stipulated the foll ow ng:

1. The Federal M ne Safety and Heal th Revi ew Conm ssi on has
jurisdiction over this matter

2. (Ozark-Mahoning is a subsidiary of Pennwalt Corporation
3. (Ozar k- Mahoni ng operates a mne called the Barnett M ne.

4. The Barnett Mne is located two mles west of the
junction of Routes 146 and 34 in Rosiclare, Pope County, Illinois.

5. There are approximately fourteen (14) to seventeen (17)
men enpl oyed at the Barnett M ne.

6. The annual hours worked are 35, 000.

7. The parties have agreed that George Wnters, an enpl oyee
of Ozark-Mahoni ng, did suffer an accident on February 7, 1980,
whi l e working at the Barnett M ne.

8. An investigation of this accident was nmade on February
13 and 14, 1980, by Mne Safety and Health Adm nistration
I nspectors Jack Lester and Denni s Haeuber

9. Ctation No. 366117 was issued at the tine of the
i nspecti on.

10. Barnett Mne is an underground m ne

11. Flourspar is the product m ned.
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12. Approximately ten (10) McCAA' s were not operable at the
Barnett Mne at the tinme the citation was witten.

MOTI ON TO APPROVE SETTLEMENT CONCERNI NG CI TATI ON NO. 365457

At the commencenent of the hearing, the parties noved for an
order approving a settlenment concerning G tation No. 365457. That
citation alleged the violation of 30 C.F.R [57.6-20(e) in that
the nmetal door on the expl osive's magazi ne was not electrically
bonded to the existing ground rods. MSHA initially proposed a
civil penalty in the anobunt of $26. The parties requested
approval of a settlenment of this violation in the amount of $15
because the magazine was located in a renote area and if
detonation were to occur, injury would have been i nprobabl e since
no enpl oyees were exposed to injury. Considering the above
statenments and the criteria contained in section 110(i) of the
Act, the notion to approve this settlement in the amount of $15
i s granted.

CI TATION NO 366115

Citation No. 366115 was issued on February 14, 1980, to
Qzar k- Mahoning for violation of 30 CF. R [057.4-69. The
citation alleged that records were not available to indicate any
i nspection or maintenance on the ten McCaa sel f-contai ned
breat hi ng apparatus kept at the mne and the | ast recorded
i nspection of the devices was in 1972.

The evi dence established that seven miners at the Barnett
Mne were killed in 1971 due to exposure to hydrogen sul fide gas.
The undi sput ed evi dence established that at all tines relevant to
this proceeding, the Barnett Mne was affiliated with a central
m ne rescue station and the mne was not required to maintain its
own rescue station. Oark-Mhoni ng conceded that the apparatus
in question was not maintained or tested as required by the
regul ation and that there were no records of any tests.

MSHA asserts that because Orzar k- Mahoni ng kept the m ne
rescue apparatus at its mne, it was required to maintain and
test them and keep records of the tests. WMSHA further contends
that the |ack of maintenance could have resulted in the use of
defective equi pment in an energency situation causing the death
of mners at the work site

Qzar k- Mahoni ng contends that since it was not required to
maintain a mne rescue station at this mne, the storage of
defective equi pnent does not violate the Act or regulation. It
further clainms that the nere presence of the defective equi prent
did not present any hazard to the mners because the defects in
t he equi pnent woul d be imredi ately evident to any trained person
who attenpted to use it and, hence, the equi pnent woul d not have
been used.

I have considered the evidence and argunents of the parties.
Al t hough Ozar k- Mahoni ng was not required to have the nmine rescue
equi prent at the
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Barnett M ne because of its affiliation with a central mne
rescue station, the fact that it elected to keep the 10 MCaa

sel f-contai ned breathi ng apparatus at the mne inposed upon it
the duty to maintain and test the equi pnment as required by 30
C.F.R 057.4-69. | find this situation to be anal ogous to the

| aw of negligence where although a person has no duty to act, if
he does act, he may be liable for any affirmative acts which make
the situation worse. See Prosser, Law of Torts, [054 (3d ed.
1964). In the instant nmatter, MSHA correctly asserts that the
nmere presence of defective equipnment may result in additiona
deaths or injuries if such equipnment is used in an enmergency. In
an energency, persons untrained in the use of this apparatus

m ght attenpt to use it. Mreover, a mner's attenpt to use the
defective equi pmrent may delay notification to the central mne
rescue station. Hence, where a mne operator is not required to
maintain its own mne rescue station but chooses to keep nine
rescue apparatus at its facility, such apparatus nust be

mai nt ai ned and tested according to the requirenents of 30 C.F.R
057.4-69. Accordingly, | find that Ozark-Mahoning's failure t

mai ntain and test the 10 McCaa sel f-contai ned breathing apparatus
violated 30 C F.R [57. 4-69.

CI TATION NO 366117

Citation No. 366117 was issued on February 14, 1980, to
Qzar k- Mahoning for violation of 30 CF. R [057.15-5. The
citation alleged that a lost time accident occurred when a
timberman fell 23 feet down an open manway and that no safety
belt was provided.

The undi sput ed evi dence shows that George Wnters, a
ti mberman, suffered a broken |l eg and other injuries on February
7, 1980, as a result of a 23 foot fall through an open manway.
Prior to the accident, Wnters and two other mners where
attenpting to land a set of tinber being hoisted.
Qzar k- Mahoni ng' s foreman, Kenneth C anton, was present and
operating the controls of the slusher. After the tinber, which
was approximately 17 feet |ong and wei ghed about 300 pounds, had
been hoi sted, Wnters wal ked over to a point 2 to 3 feet away
fromthe uncovered 36 by 40 i nch manway. The tinber struck
Wnters in the leg and he fell through the open manway. Wnters
sustai ned serious injuries and has not returned to work.

MSHA asserts that Ozark-Mahoning violated 30 CF. R 0O
57.15-5 in that the operator permitted a mner to work at
approximately 2 to 3 feet away froma 36 by 40 inch hole where
there was a danger of falling. While the regulation in issue
requires the use of safety belts and |ines when nmen work where
there is a danger of falling, no such safety belts or safety
i nes were provided.

Qzar k- Mahoni ng contends that it did not violate the
regul ati on because of the following: (1) Wnters did not fal
and there was no real danger of anyone falling; (2) the use of
safety belts while tinmbering is not normal industry practice; (3)
Wnters placed hinmself in an unsafe position in violation of



specific orders to the contrary; (4) MSHA cited the wong
regulation in the citation.
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The undi sput ed evi dence establishes that, at the tinme of the
accident, a mner was standing approximately 2 to 3 feet away
froman open manway mneasuring 36 by 40 inches. There was a drop
of 23 feet fromthe manway to the surface bel ow. Tinber was
bei ng hoi sted through the manway by use of a slusher operated by
the foreman. The foreman had an unobstructed view of the area.
The tinber swng and struck Wnters causing himto fall or be
knocked into the manway. No safety belts or safety lines were
provi ded by Qzar k- Mahoni ng.

The regul ation requires the use of safety belts or safety
lines "when nen work where there is a danger of falling." The
evi dence establishes that there is a danger of falling when a
person is working 2 to 3 feet froma 36 by 40 i nch openi ng and
the surface is 23 feet below. Ozark-Mhoning' s foreman and
assistant mne foreman concluded that it was possible for anyone
working 2 to 3 feet fromsuch opening to | oose his bal ance and
fall through the opening.

VWhet her Wnters fell through the open manway or was struck
by the tinmber and knocked into it is irrelevant to this
proceedi ng. The fact is that he was working in close proximty to
t he opening and there was a real danger of falling. Al though
Foreman C anton had an unobstructed view of the area while
operating the slusher, he took no action to renove Wnters from
the place where there was a danger of falling. Although Forenman
G anton contended that he told Wnters to stay out of the way of
the tinber, Wnters could not recall such an instruction. At the
hearing, it was evident that Wnters had a hearing probl em and
Foreman Clanton adnmitted that Wnters had had troubl e hearing
directions on prior occasions. The evidence on behal f of
Ozar k- Mahoning fails to establish that Wnters' actions prior to
this occurrence were either an aberration or could not be
prevent ed.

Qzar k- Mahoni ng contends that the use of safety belts or
lines is not industry practice, would not have prevented Wnters'
injuries, and would be inpracticable. Suffice it to say that
safety belts or lines would not be required in tinbering if al
m ners were positioned so that they were not in danger of
falling. However, where, as here, a miner is in a position where
he is in danger of falling, such a device nmust be furnished. The
evi dence establishes that Ozark-Mahoning violated 30 CF.R 0O
57.15-5 as alleged by MSHA. VWil e Ozar k- Mahoni ng may al so have
been in violation of 30 C.F. R 057.16-9, which provides that nen
shall stay clear of suspended loads, it is irrelevant to this
proceedi ng since no violation of that standard was charged by
VBHA.

ASSESSMENT OF Cl VI L PENALTI ES

In assessing a civil penalty, the six criteria set forth in
section 110(i) of the Act shall be considered. As pertinent
here, Ozark-Mhoning's prior history of 14 violations in the
previous 2 years is noted. The assessnment of civil penalties
herein will not affect the operator's ability to continue in



busi ness.
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CI TATION NO 366115

Qzar k- Mahoni ng did not abate the violation cited within the
time allowed. Subsequently, an order of w thdrawal was issued to
have t he apparatus renoved fromthe mne

In assessing the negligence of Ozark-Mahoni ng Conpany, it is
al so noted that on May 19, 1978, Ozar k- Mahoning was cited for a
violation of the identical regulation as established in Ctation
No. 366115 and paid a $72 civil penalty. Hence, Ozark-Mhoning
knew or shoul d have known of its duty to maintain and test m ne
rescue apparatus and record those tests. | conclude that
Qzar k- Mahoni ng i s chargeable with ordi nary negligence.

As noted above, QOrzark-Mahoning was not required to have mne
rescue apparatus at this mne because it was affiliated with a
central mne rescue station. However, the fact that it had such
equi prent in defective condition could conpound the hazard in the
foll owi ng ways: (1) The McCaas woul d be used in an energency
with possibly fatal results; and (2) false reliance upon the
exi stence of the McCaas at the mne site nmight delay notification
of the central mne rescue station. | conclude that the gravity
of this violation is serious.

Based upon all of the evidence of record and the criteria
set forth in section 110(i) of the Act, | conclude that a civil
penal ty of $400 shoul d be inmposed for the violation found to have
occurred.

CI TATION NO 366117

Qzar k- Mahoni ng denonstrated good faith conpliance after
notification of the violation

The acci dent involving George Wnters occured in the
presence of Qzark-Mahoning's foreman, Kenneth C anton. Forenman
Cl anton saw Wnters nove to a position in close proximty to the
open manway and took no action to remove Wnters fromthe
position where he was in danger of falling or to supply Wnters
with a safety belt or line. Thus, Ozark-Mhoning is chargeabl e
wi th ordinary negligence in connection with this citation.

VWile the potential injury arising out of a fall is very
serious, the likelihood of this occurring is | essened by the fact
that nmen do not ordinarily work where they are exposed to the
danger of falling. The manway is usually covered. Here, it was
open for the purpose of hoisting tinber. Moreover, even if
Wnters did not hear the instruction of his foreman, he should
have been aware of the existence of the open manway when he
entered the area. No other mner was exposed to this hazard.
Considering all of the above factors, | conclude that the gravity
of this violation was serious.

Based upon all the evidence of record and the criteria set
forth in section 110(i) of the Act, | conclude that a civil
penal ty of $1,250 should be inposed for the violation found to



have occurred.
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CORDER

WHEREFORE I T IS ORDERED t hat Respondent Orzar k- Mahoni ng pay
civil penalties within 30 days for the violations as foll ows:

Citation No. Regul ati on Cvil Penalty
365457 30 C.F.R [O57.6-20(e) $ 15.00
366115 30 C.F.R [O57.4-69 $ 400.00
366117 30 C.F.R [0—O57.15-5 $1, 250. 00

James A. Laurenson Judge



