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Statement of the Case

These proceedi ngs concern two consolidated contests filed by
t he contestant pursuant to section 105(d) of the Federal M ne
Safety and Health Act of 1977, challenging two section 104(a)
citations served on the contestant by an MSHA nine inspector on
July 24, 1980, citing the contestant for two alleged violations
of the mandatory noi se standards set forth in 30 CFR 57.5-50(b).
Contestant denied that it exceeded the required noise |evel
standards in question and asserted that assuming that the cited
noi se | evel s exceeded the standards it nonethel ess deni es that
the citations were "significant and substantial”, denies that
feasi bl e engi neering or admnistrative controls exist to reduce
t he enpl oyee exposure to noise, and contests the length of tine
fixed by the inspector for abatenent of the citations.

Respondent MSHA filed a tinely answer to the contests and a
heari ng was convened in Knoxville, Tennessee on March 11, 1981
and the parties appeared and participated therein. Post-hearing
briefs were filed by the parties and the argunments therein have
been fully considered by ne in the course of these decisions.

| ssues

The issues presented in these proceedi ngs include the
following: (1) whether the conditions or practices cited by the
i nspector on the face of the citations constituted violations of
the cited mandatory
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standard; (2) whether feasible engineering or adnmnistrative
controls existed for the abatenent of the asserted noi se exposure
| evel s described in the citations for the abatenent of the
citations; (3) whether the alleged violations were "significant
and substantial™ violations within the nmeaning of the Act; and
(4) whether the citations were properly issued in accordance wth
the Act.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, effective March 9, 1978, 30 U. S.C. 801 et seq.

2. Mandatory standard 30 CFR 57.5-50, provides as foll ows:

56.5-50 Mandatory. (a) No enpl oyee shall be be
permtted an exposure to noise in excess of that
specified in the table bel ow Noise |evel neasurenents
shal | be made using a sound | evel nmeter neeting
specifications for type 2 nmeters contained in Amrerican
Nati onal Standards Institute (ANSI) Standard S1.4-1971
"Ceneral Purpose Sound Level Meters," approved Apri

27, 1971, which is hereby incorporated by reference and
made a part hereof, or by a dosinmeter with simlar
accuracy. This publication may be obtained fromthe
Anerican National Standards Institute, Inc., 1430

Br oadway, New York, New York 10018, or may be exam ned
in any Metal and Nonnetal Mne Health and Safety
District or Subdistrict Ofice of the Mne Safety and
Heal t h Admi ni strati on.

PERM SSI BLE NO SE EXPOSURES

Dur ation per day, Sound | evel dBA
hours of exposure sl ow response

8 90

6 92

4 95

3 97

2 100

1-1/2 102

1 105

1/2 110

1/4 or |less 115

No exposure shall exceed 115 dBA. |npact or
i mpul si ve noi ses shall not exceed 140 dB, peak
sound pressure |evel.
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NOTE. When the daily exposure is conposed of two
or nore periods of noise exposure at different
| evel s, their conbined effect shall be considered
rather than the individual effect of each

If the sum
(C1/T1) + (C2/T2) + ... (Cn/Tn)

exceeds unity, then the m xed exposure shall be
consi dered to exceed the perm ssi ble exposure Cn
indicates the total tinme of exposure at a specified
noi se level, and Tn indicates the total tine of
exposure pernmitted at that |level. Interpolation

bet ween tabul ated val ues may be determ ned by the
foll ow ng forml a:

log T = 6.322 - 0.0602 SL

Were T is the tine in hours and SL is the sould | evel
in dBA.

(b) When enpl oyees' exposure exceeds that listed in the
above table, feasible administrative or engi neering
controls shall be utilized. |If such controls fail to
reduce exposure to within perm ssible |levels, persona
protection equi prent shall be provided and used to
reduce sound levels to within the |evels of the table.

Di scussi on

Both of the citations in this proceeding were issued
pursuant to section 104(a) of the Act on July 24, 1980, by NMSHA
I nspector Thurman E. Wbrth, and the conditions or practices which
M. Worth believed were in violation of mandatory standard 30 CFR
57.5-50(b), are described on the face of the citations as
fol | ows:

Citation No. 108670 (Docket SE 80-125-RM

The full-shift exposure to m xed noise levels of the
secondary crusher operator exceeded unity (100% by
2.46 tinmes (246% as neasured with a dosineter. This
is equivalent to an 8-hour exposure to 96.5 dba.
Personnel (sic) hearing protection was bei ng worn.
Recogni zed engi neeri ng noi se controls for secondary
crusher such as those listed in the attached docunent
"Engi neering Noise Controls Guidelines for Metal and
Nonmetal M ne I nspectors,” or other industry known
controls were not being used and had not been tried by
t he m ne operator.
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Citation No. 108671 (Docket SE 80-126-RM

The full-shift exposure to m xed noise levels of the
Ball MII operator exceeded unity (100% by 2.01 tines
(201% as neasured with a dosinmeter. This is

equi val ent to an 8-hour exposure to 95 dba. Persona
heari ng protection was being worn. Recognized

engi neering noi se controls for Ball MIIs such as those
listed in the attached docunent "Engi neering Noise
Controls Cuidelines for Metal and Nonnetal M ne

I nspectors," or other industry known controls were not
bei ng used and had not been tried by the m ne operator

MSHA' s Testinony and Evidence - Docket No. SE 125-RM

MSHA | nspector Thurnond E. Worth, testified that he had over
16 years experience in the mning industry before joining MSHA in
1976, including enploynment with ASARCO He is currently enpl oyed
as a health inspector and stated that he was famliar with the
mll in question, and had visited in on one occasion prior to his
i nspection of July 24, 1980. He described the building where the
al I eged noi se violations took place as a netal building built on
a concrete floor, and he approxi mated the di mensions as 80 feet
l ong, 40 feet wide, and sone 25 to 30 feet high. The interior
wal s and ceiling are of nmetal construction. The structure
houses a primary screen, a secondary screen, three cone crushers,
and belt conveyors. Stone which is mned from an underground
mne is processed in the building after being transported froma
surge pile by conveyor belts into the crusher where it is reduced
to smaller particles, processed through a secondary screen and
there stored in bins according to product size. The building
consists of three levels, and the source of the noise in the
building is fromthe primary and secondary screens, as well as
fromthe stone itself as it is transported and processed through
the various chutes (Tr. 8-13).

M. Worth confirmed that he took his noise readings with
instruments in the normal fashion and that the results indicated
DBA readi ngs of 96.5. The instrunent readings were taken in the
secondary crusher operator's work area, and at the specific
| ocation where he perfornms the greater part of his work. He
confirmed that it was essential to know where an operator is
| ocated during the day and what his work duties are in order to
relate to the test results. Although other individuals may
travel through the building, the operator is essentially alone in
the building during the course of the work day and he is assighed
there for his entire eight-hour work shift.

M. Wirth stated that based on his observations on the day
he issued the citation, the operator's duties entail ed checking
the primary screen and crushers to insure that they are operating
properly, insuring that the belts are functioning properly, and
nmoni toring certain anp guages to
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insure that certain electrical notors are not overloaded. The
nmoni toring of the guages is a continual process and the operator
is positioned some ten feet away fromthe primary screen when
this is done. The remaining equi pment checks are conducted
periodically while the operator makes his equi pnent inspection
rounds, and while he is in transit to check the silos to insure
that they are not full. He described the manner in which these

i nspections are conducted visually by the operator while wal ki ng
around t he various equi prent |ocations inside the building as
wel | as outside where several conveyor belts feeding the stone
fromthe surge pile are located. He estimated that it would take
an operator approximtely 20 mnutes to perform one conplete

i nspection round of all of the equipnent, and upon conpl etion of
this round the operator would return and position hinself on a
"grease barrel” fromwhere he would continue to nonitor certain
anp guages |l ocated approximately five feet fromhis seated
position on the barrel. M. Wrth estimted that the operator
would remain at this location for approximately 45 mnutes before
begi nni ng anot her inspection tour, and under normal operating
conditions and absent any problens, the entire process woul d be
repeated again every hour during the shift. In sumary, M.
Wrth estimated that the operator would be wal ki ng around for
approxi mately 20 m nutes during any hour observing the equi pment,
and woul d remain by the barrel observing guages for the remaining
approxi mate 40 m nutes of any hour (Tr. 13-19).

M. Wirth testified that it was his opinion that feasible
adm ni strative or engineering controls could be inplenented to
reduce the noise levels and bring the building into question into
conpliance with the cited noise standard, and he defined the term
"feasi ble" as anything which is "reasonably possible” (Tr. 19).
He believed that the npbst obvious option available to m ne
managenment woul d be the installation of a soundproof booth which
could be constructed fromtwo-by-four's and pl ywood, and
insulated inside with accoustical tile insulation. He indicated
that he made these suggestions to mne managenent. The purpose
of the booth would be to house the operator while he is at the
| ocation by the barrel nonitoring the anp guages, and he could
nmoni tor the guages by sinply | ooking out of a w ndow encl osure
frominside the booth. Another option would be to place the
guages inside the booth, and he believed that the operator would
still be able to observe the bigger part of his operation from
i nside the booth and that his visibility would be the sane as if
he were sitting on the barrel (Tr. 20-22).

M. Worth expressed his opinion that installing a booth and
requiring the operator to stay in it while he is nonitoring the
anp guages would not in any way inhibit the performance of his
job. He also expressed an opinion that placing the operator in a
booth for approximately 40 m nutes of each working shift hour
woul d result in a reduction of his exposure to noi se bel ow 90
dba, and in support of his opinion testified as follows (Tr.
23-24):

Q D d you performany calculations to arrive at that,
or what would be the basis on which you would testify



to that?

A.  The tine span.



~1305
Q The time span?

A. The tinme span inside the booth. He can be exposed
to 95 DBA for four hours. Al right, that is half a
shift. He could spend, say, six hours in the booth,
then that would cut his DBA reading down to bel ow 90,
so he would be in conpliance.

Q Now, is it your opinion that a soundbooth, then
woul d work in this circunstance?

A, Yes, sir.

Q Both froma health standpoint, and froma
standpoi nt of his being able to achieve his job?

A Yes, sir.

Q Let nme ask you this --
JUDGE KQUTRAS: M. MG nn, he hasn't finished.
THE WTNESS: 1've had experience with a cenment
pl ant that had al nost identical equipnent, and
their operator was over exposed, and they put in a
soundproof booth. H's exposure read 96 DBA. They
put himin a booth, and now his DBA is less than
90.

BY MR MCA NN

Q Was this approximately the sane type situation that
we have here?

A.  Approxi mately, yes.

And at pages 25-26
Q So, it's your opinion, then, that the use of
soundbooths in this instance would reduce the DBA under
the standard, is that right?
A Yes, sir.
Q GCkay, now, you recommended the soundbooths, right?

A.  Yes, sir.

Q Is that -- was that based upon -- what was that
opi ni on based upon?

A. Past experience.



~1306

Wth respect to the feasibility of installing the type of
soundpr oof booth that he recomended, M. Wirth's testinony is
support of his conclusion that the installation of the type of
soundpr oof booth recomended by himis feasible is as foll ows
(Tr. 24-25):

Q Now, as to the matter of soundboot hs bei ng
feasi bl e, you have experience in inspecting other
plants of the same type or simlar type, is that
correct?

A Yes.

Q For instance, what types of other plants do you
i nspect which would be essentially the sane activity
and sane physical setup?

A. | have a cenent plant. They don't have the
floatati on operation that ASARCO does, but essentially
everything else is the sane.

Q Now, and you're aware of other plants of the

i ndustry -- do you have any know edge of other plants

t hroughout the industry which are faced with

approxi mately the sane situation, as far as noi se goes?
Are you aware of any other -- is this industry wde
concern?

A. Not of floatation plants and this type thing, but
our quarries have crushers, and screen houses, and they
put their nmen in booths and have no problemw th it
what soever.

Q Now, would it be your opinion that this soundbooth
that we've been tal king about, is a highly unusual or a
fairly normal practice throughout the industry in
conbati ng excessive noi se?

A. It's a normal practice.

Q Have you seen soundbooths installed in other
pl ant s?

A.  Yes.
Q Could you nane a few for us?

A.  Anerican Linmestone has booths for their crusher
operators. Ceneral Portland Cenent has booths for their
ball mlls and rod m Il operators. Vulcan Materials
have booths for their crusher people. Nellie and Haden
have booths for their crusher people. Nalley and

G bson, they have crusher booths for their operators.
Adans Stone, Jenkins, Kentucky, they have booths for

t heir operators.
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Q Are all these operations within this district or
sub-district?

A.  Yes, sir.

Q Do you know -- are these readily avail able, these
soundboot hs, whi ch you descri bed?

A. You can buy them or the easiest way would be to
build one. They're not that expensive to build.

Q Are they commercially available, is what | really
mean, for the industry? Are these conpani es which
produce accoustical soundbooths of this type?

A.  Yes, sir, they are.

M. Wirth testified that the costs for sound proof booths
range from $300 to $4, 000, depending on size and that it can be
constructed as previously described by him As for alternative
means of reducing the noise levels, he stated "There's all Kkinds
of insulating routes they can go in (sic) they want to", but he
opted to recommend a boot h because he believed it would be the
easi est and cheapest nethod of achieving conpliance (Tr. 26).

In response to ny questions as to the procedures he used for
testing the individual operator's noise exposure, M. Wrth
expl ained as follows (Tr. 29-33):

Q How did you arrive at the equivalent -- you stated
in your citation that this is an equivalent to an

ei ght - hour exposure. That |eads ne to believe that
someone could be tested for under eight hours and with
a conputation, you conme up with an ei ght-hour
equi val ent .

A.  Yes, sir.
Q Wat is that?

A. W take a doseneter reading and it reads out into a
percentage and it's averaged out over eight hours. It
records nothing I ess than 90 DBA. So at the end of

ei ght hours, we have a chart that breaks the percentage
down into an average of exposure for the eight-hour

peri od.

Q Al right, et me ask you this now you said you
hung the doseneter on the operator. Wat specifically
-- did you attach it to his body physically?

A Yes, sir, | put it in a pocket and the m crophone
on his shoul der.
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Q And you left?

A Well, | was there on the property all day. | nade
peri odi ¢ checks and sound | evel readings and this type
t hi ng.

Q Al right, sothis thing is attached to this

i ndi vidual and then, theoretically, he's supposed to
wear it for his entire shift?

A.  Right.

Q VWich is an eight-hour shift?

A Yes, sir.

Q So |l take it while he was doi ng what he has to do
there as a crusher operator, nonitoring, sitting on the
barrel and wandering around the plant and doing his
job, this piece of equipnment is attached to his body?
A Yes, sir.

Q And you're doi ng whatever inspection wrk you had
to do in the mne --

A Yes, sir.
Q -- And you woul d come back periodically?
A Yes, sir.

Q Wuld you take readings? Wat would you do when
you' d cone back?

A. 1'd check to see if he was having any probl ens
wearing his equi prent and take sound | evel readings.

Q Wat if this fellowtakes it off and stashes it
somewhere while you' re gone and puts it back on again,
how do you know t hat ?

A Well, | wouldn't have any way of knowing it unless
I caught himon a -- on a check as | cone through
Q Is there any way that -- are there any procedures

for monitoring this device while you' re off doing your
ot her inspection duties?

A, No, sir.
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Q What would be the effect if this fellow took this
device off and stashed it sonewhere while you were gone
what would -- how would that affect it? Wat I'mtrying
to arrive at--at what point in time during an eight-hour
shift do you check the doseneter for a noise readi ng and
how do you arrive at 96.5 DBA out there? How nany tinmes
do you |l ook at this device over an eight-hour period?

A. W only check it, read it out, at the end of a
shift but we visually -- visibly check it to see that
he still has it on and this type thing.

Q Gkay. You also indicated that the noise sources
were fromthe falling stone, screen and the crusher; is
that correct?

A.  Yes, sir.

Q Are there any other sources of noise in this
particul ar building where this individual is stationed?

A, No, sir.

Q How do you deternmine the different noise |levels
fromthe stone and the crusher or fromthe screen or
does it make any difference? What type of noise are
you nonitoring in that building? Are you nonitoring
the falling stone, the conveyor belts, the crushers or
are you just nmonitoring all noises or a conbination?

A. W're nonitoring all noise that he's exposed to.
Q Al noise?

A Yes, sir.

* * *x %

In response to further questions from MsSHA's counsel, M.
Wrth stated that he had never before tested the crusher operator
in question, and he indicated that he expl ai ned the purpose of
the doseneter to him M. Wrth could not recall whether the
operator advised himthat he had previously been tested and asked
hi m no questions. The operator did not explain his duties to M.
Wrth, and M. Wirth reiterated that his opinion as to what those
duties are is "based on experience and his job classification”
(Tr. 35). M. Wirth indicated that the duties of a secondary
crusher operator in a mll such as the one in question would be
essentially the same for each day. 1In response to questions as
to how often he would return during a normal sanpling cycle on a
shift, M. Wrth stated (Tr. 36-38):
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Q Now, after you once put the neasuring equi prment on
a man, do you return at different times furing the shift;
is that correct?

A.  Yes, sir.

Q Approximately how often do you return during a
nor mal sanpling procedure?

A. Usually we try to get back once an hour if
possi bl e.

Q Do you recall in this instance how often you got
back?

A No, sir, | don't.
Q \Wat do you do when you cone back, for noise now?
VWhat did you do in this instance when you cane back?

A. | checked himto see that the m crophone was stil
in the right place and he still had it on his person

Q \Wen you cone back, do you al so take sound |eve
measur enent s?

A Yes, sir, | do.
Q \Wat's the purpose of that?

A. That's to check and be sure that | have the right
exposure of percentages on ny doseneter whenever | read
it out. It's to keep check on the doseneter.

Q How do you take your sound | evel readings?

A. | just have a sound level nmeter and hold it out at
arms length and take a reading off of it every -- up
to 120 DBA's.

Q Now, can you state specifically about how many
ti mes you came back to check on the equi prent during
this shift?

A. Not specifically, no, sir, I can't.

Q Do you recall the different areas in which you net
himto take your reading and to check your equi pment?

A Yes, sir, | net himat -- in his work area which is
where he sit and nonitored the anp guages and t hen

saw himgoing to the silos as | was com ng over to the
buil ding to check on himagain during the day. | saw
hi mout on the outside on a wal kway going to the surge
tunnel and his checks of his equiprment during the day.
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Q At the end of the sanpling tine, you renove the
equi prent fromhiny is that correct?

A Yes.

Q D d you have any conversation with himat that
time?

A No, sir. | told himthat | appreciated hi mwearing
it for ne. Thanked him

Q D d he indicate there was anything abnormal in his
work activities that day?

A. No, sir, he didn't.

Q Again, the question really is about your estimation
about the tine involved in these various tasks. Again,
you testified earlier that you estimated it to be about
20 minutes per hour of himwalking around and about 40
m nutes of an hour sitting in one area stationary,
checking and nonitoring the electrical --

A Yes, sir.

Q Do you still stand by that?

A | do.

Q Again, what is your basis for that tinme franme?

A. Well, observing the job that he has to do. Barring
troubl e, he just physically wal ks around and checks the
conveyor belts and then sits and nonitors the anp
guages.

Q So in your opinion, knowing his job classification
is the nonitoring or the wal king around inspection the

nore primary, nore essential time of his tasks?

A. Monitoring his anp guages to keep from burning up a
50 hour sepower notor.

Q So would there be greater danger in his being away
fromthe nonitoring position than at other tines or --

A. Oh, sure, sure, because you never know when a
crusher is going to stop up or a notor is going to
short out or what.

Q What does he do if such a situation should occur?

A.  He shuts the equi pmrent down.
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Q \Wat is the purpose of shutting it down i mediately?

AL So it won't do further danage to the notor or
crusher or the other equipnment that's invol ved.

On cross-exam nation, M. Wrth conceded that he was not
with the crusher operator during the entire eight hour shift for
whi ch he was tested, and the reason that he was not was that he
had to nmake ot her inspection rounds through the mlls. He stated
that he was at the location in question "off and on
periodically, all day", and he determ ned that an inspection
round by the crusher operator took approximately 20 mi nutes
t hrough actual observation and he explained this by stating "I
could observe himfrommy rounds going through the plant”. He
testified as follows in support of his conclusion concerning this
i ssue (Tr. 27-28):

Q Is this fromdiscussing it with the enpl oyee or
your actual observation?

A.  Actual observation

Q How long were you there at a given tinme? Wre you
there for an hour at any tine?

A On, it would vary. | mght be there 30 m nutes.
may be there an hour, may be there two hours.

Q But you didn't conduct a time study or anything?
mean, in other words, it was just kind of hit and m ss
so far as what the enpl oyee was doi ng?

A. | had a doseneter on himwhich is run for eight
hour s.

Q Right, but as far as what the enpl oyee was doi ng as
far as making rounds or sitting around, you're really
specul ating; are you not?

A. Well, observing himand his work habits. That's
what | observed.

Q But you weren't there for eight hours?

A.  No, but --

Q I'mjust saying you' ve kind of nade a categorica
statenment that you think he nmade rounds for 25 m nutes
every hour and | was wondering how you concl uded t hat
if you were there and off at various tines.

A. Well, knowing the job, | estimated the tine and --
and | feel it's a reasonable tine.



~1313
Q You estimated it based on knowi ng the job. How do you
know t he j ob?

A. | visibly observed what his job was as he went
t hrough hi s procedure.

Q But you were there and then off el sewhere at
various timnmes?

A.  Yes.
Q So it was very nuch an estimate?
A Yes, sir.

M. Wrth testified further that he was aware of the fact
that one of the m nes nentioned by himas having sound boot hs
installed, nanmely Anmerican Linmestone, is a subsidiary of ASARCO
(Tr. 29). He confirned that while he tries to go back to check
on an operator once every hour during a testing cycle, he did not
know whet her he did that in this case and did not know whether he
was present for an hour at any given tine or precisely how | ong
he woul d have been present since he did not tinme hinself. His
concl usi ons concerning the tinme spent by the crusher operator on
various tasks are based on what he believed to be his job tasks
and through his personal observations, which he conceded were
never even for an hour (Tr. 39). He further explained his
position as follows (Tr. 39-41):

Q well, I'mjust wondering how you can cone up with a
conclusion that the man sits still for 40 minutes and
wal ks for 20 mnutes if you weren't there for even an
hour at any given tine or you don't even know if you
were. How does one concl ude that?

A. Based on his job that he had to do.

Q And how do you know what his job is?

A. Because | observed himdoing it.

Q But never even for an hour at any given tinme as far
as you know?

A, No.

Q And it's your testinony that as far as you
understand, his job of nonitoring the guages is the
nost i nmportant aspect of his job?

A In ny opinion, it would be.

Q And your opinion is based on what ?
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A. Experience.

Q Experience inamll like this?

A.  No, | have no experience -- experience in mlls.
have experience in inspecting in every operation that
we have, their primary job is to nonitor anp guages so
they won't burn up -- overload their notors and burn

t hem up.

Q Do you know sitting where he does, do you know if
he can see the ore bins?

A. No, he can't see where they're pouring on
Q Can he see the feeders under the surge pile?
A, No, sir.

Q Can he see the conveyor belts on the east and the
west side?

A. He can see part of it, but he can't see all of it,
no.

Q Can he see the ore transfer chute on the east side
of the buil ding?

A | don't know.
Docket No. SE 80-126- RM

I nspector Wirth confirmed that he issued citation no.
108671, described the building where the Ball MII| operator was
wor ki ng, and descri bed the procedures and equi pnent utilized in
the processing of materials in the building. He stated that
there is one operator on duty in the building, that he put the
noi se nmeasuring device on himat 7:11 a.m, and left to conduct
addi tional inspections. He returned periodically during the day
but could not recall how often. However, he indicated that he
usually tries to get back once every hour. M. Wrth stated that
he took sound | evel readings, and on his return observed the
operator at different places in the building such as the wal ki ng
between the ball mlls, taking sanples at the |ocation where the
mlls feed out the ground material, and standing next to a
control panel. He stated that he was "not that famliar” with
the duties and functions of the ball m Il operator, but arrived
at his concl usions concerning those duties by observing him
t aki ng sanpl es and nonitoring the anp guages froma seat or box
which he sits on. However, M. Wrth could not recall whether he
ever observed the operator seated, and he was of the opinion that
the operator can position hinself in such a way as to facilitate
the nonitoring of the anp guages as well as keeping an eye on the feeder
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belt. As for the taking of the sanples, M. Wrth coul d not
state how often this was done, but estimated that one sanple an
hour woul d be taken by the operator, and that this would take
about five minutes, and he indicated that the operator would have
no reason to go outside of the building (Tr. 43-50).

I nspector Worth testified that he believed it was feasible
to reduce the noise levels and that he recommended the
installation of a soundbooth. Based on his understandi ng of the
duties of the operator through his observations, he believed that
the operator could performhis duties of checking and nonitoring
of the guages and the belts frominside a soundbooth, and that
this woul d reduce his noise exposure to well below 90 dba's. He
al so indicated that he reconmended t he use of a soundbooth to
m ne managenment, and was told that their enpl oyees coul d not work
in booths. M. Wrth also indicated that other mne operators
have used soundboot hs, that they were readily avail able and
noder ately i nexpensive, and that they have been recommended to
himduring his training or in reading literature on the subject
(Tr. 50-52).

On cross-exam nation, M. Wrth conceded that he was "not
that famliar" with the duties of a ball mll operator, that he
could not recall whether the operator was ever seated during his
observations, and that his previous testinony that the operator
took materials sanples once every hour was an assunption on his
part. He also conceded that he did not speak with the operator
hinself to determ ne what his duties were, and he (Wrth) could
not recall whether he was ever present observing the operator for
as much as an hour at any one time, nor could he recall how often
he returned fromhis other inspection rounds to actually observe
the ball mll operator makes his rounds (Tr. 52-54).

I nspector Wrth concluded his direct testinony as foll ows
(Tr. 54):

Q Wth all that |ack of know edge, you nevert hel ess
concl uded how often he could sit at that given seat and
stay in a given place rather than nove around and
performhis job?
A No, | didn't stay with him
Q You really don't know?
A No, sir, | don't know.

MR, HART: | have no further questions.

JUDGE KQUTRAS: Do you have anything further, M.
MG nn?

MR MCG NN:  No

In response to questions fromthe bench, |Inspector Wrth
testified that the operators in question were wearing Dupont



doseneters during his
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testing, and that the secondary crusher was wearing an EAR brand
earplug, while the ball mll operator was wearing an ACU-FIT
ear pl ug. However, he stated that he had no way of knowi ng how
effective these devices were in terns of reducing any existing
noi se levels (Tr. 55). He stated that the contestant has never
tried any other industry known noi se controls other than
ear pl ugs, that he did not discuss the use of booths with the two
i ndi vi dual enpl oyee operators who were cited, and that they nade
no conments concerning the effectiveness of the earplugs other
than it was conpany policy that they be worn. He could not
recall any conplaints by the enployees with respect to the use of
t he earplugs, and while he alluded to the fact that a mne
operator was required to test its own enpl oyees for exposure to
noi se, he did not know how often this was done and stated "we
really don't enforce it that heavy" (Tr. 56). He reiterated that
the contestant's position was that its enpl oyees could not work
in control booths (Tr. 57-58).

I nspector Wirth testified that there was no way to sanple an
enpl oyee wearing plugs to determ ne whether he was in conpliance
wi th the noise exposure levels while wearing the plugs. As |ong
as a mne operator has done all that he could in ternms of
adm ni strative or engineering controls, he would not issue
citations for nonconpliance as |ong as the earplugs are worn (Tr.
61).

James Gardy, MSHA Health Specialist, testified as to his
background and experience in mning, and stated that his present
duties are those of a health inspector in underground nm nes and
the crushed stone industry. He stated that he was famliar with
contestant's mning operation and that he has inspected simlar
mlls and crushers. Wth regard to his famliarity with the job
classifications of a secondary crusher operator and ball mll
operator, he stated that he was "vaguely fam liar with those
classifications"” but "couldn't go into detail as to exactly what
they do" (Tr. 66). Based on his experience and know edge of
operations simlar to those of the contestant, M. Gardy was of
t he opinion that soundbooths are a feasible way for reducing the
noi se level dba's (Tr. 67). Booths may be constructed from
i nexpensive building materials and they are al so avail able for
purchase comercially throughout the industry. He believed that
reductions in noise levels could be achi eved below 90 dba's if a
person remai ned in a booth for just two hours out of an eight
hour shift. The | onger one remained in the booth, nore
significant reduction in noise levels would result. He later
stated that "I'd have to run cal cul ations, but | would say they
woul d probably reduce it to 90 or below' (Tr. 69).

M. Gardy testified that he has observed noi se boot hs
installed in a plant simlar to that of the contestant's and
naned several of those plants in Kentucky and Tennessee.
However, he qualified his testinony in this regard as foll ows
(Tr. 69):

Now, |'m speaki ng about primary crusher operators where
a guy is stationary. He doesn't have to nove around



t oo much.
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Q Sois it your testinmony then that use of the sound
control booth is your basic, primary -- in other words,
is that what you would | ook at before you woul d | ook at
anyt hi ng el se?

A Well, if the man was stationary. |If he didn't nove
around a lot. If his one job is in this one area the
bi ggest part of the day, that is usually the answer.

M. Gardy was of the opinion that feasible controls are
avai l abl e to reduce noi se |levels, and as exanples he referred to
bui | di ng barricades or enclosing the machinery. He also stated
that it would depend on the particular situation and al so stated
"I"'mnot famliar with the one M. Wirth testified about” (Tr.
70). He also believed that the use of earplugs is a tenporary
nmeasure and that proper hearing conservation prograns are the
best nethods at sol ving noise problens. Based on the testinony
presented concerning the citations in question, he was of the
opi nion that the type of controls available would likely bring
about conpliance in these cases (Tr. 72).

On cross-exam nation, M. Gardy testified that he was not
aware of any mlls such as those operated by the contestant that
have sound booths installed, and he indicated as follows (Tr.
72):

Q You cited a nunmber of conpanies that have installed
simlar to this and as | picked it up, nost of them
were stone type operations. Do you know of a single

operation -- for lack of a better name, |'mtalking
about a netal type mll -- that has one of these things
i nstal |l ed?

A, No.

Q You don't know?

A. | can't specify a single conpany that's got a mll
i ke yours because |I'mnot famliar with your mll. |
don't know exactly what you have out there, but I am

famliar with crushers and conveyor belts and screens.

And, at pages 74-75:
Q (By M. Hart) So basically, but you do not know of
a netal type mll that's installed one of these; you're
tal king about a quarry type situation, is that correct?

A. Quarries and the underground mnes |I've inspected
out West, yes, all over.

Q You've never seen the mll we're discussing?
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A. No, sir, | haven't.

Q You testified just vaguely that there are other
types of engineering controls such as barricades,
encl osures, etcertera?

A.  Yes.

Q How could you testify to the feasibility of that in
a mll you ve never seen? | nmean, you really don't
know what - -

A Well, I've seen other, other mlls where they put
curtains, |ead shield curtains between the noi se source
and the enpl oyee. |'ve seen where they've encl osed the

machi nery conpletely.

Q Aren't all mlls different?

A, To what extent?

Q | nmean, can you just sit there and cone up with
general engineering types things and say it would sol ve
t he problem --

A.  For noise, yes, sir.

-- And say it would apply?

Yes, sir.

You can say that?

yes, sir.

For noise. Do you have an engi neering degree?
No, sir, | don't.

You're not an industrial engineer?

> O » O » O >» O

I'"'mnot an expert, no.

Q You were tal ki ng about whether we had an

audi ometri c program of sorts. Are you aware that we
have an industrial hygi ene departnent of 40 industrial
hygi eni sts in the conpany?

A. Here at the Knoxville operation?

Q In Salt Lake, but it operates for all --
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A No, sir, | didn't.

Q You don't know whether we have an audi ogram
depart nment ?

A. No, sir, | do not.

M. Gardy believed that with the use of a soundboot h,
placing an individual init for two hours during a shift would
| ower the dba exposure to 90 or below. However, he conceded t hat
he had made no cal cul ations to support this conclusion (Tr. 76).
Contestant's Testinony and Evi dence

Samuel D. Lawrence, Assistant MII| Superintendent, testified
that he is a graduate engineer with a degree in mneral process
engi neering fromthe Mntana School of M nes, and that he has
worked in various mlls throughout the United States. Hi s
responsibilities at the mlIl in question include nmaintenance and
nmetal lurgical controls and he is famlar with the job functions
of the two mill operators who were cited by MSHA in these
proceedings. In his opinion, they cannot performtheir job in a
soundbooth (Tr. 83-85). He described the duties of the secondary
crusher operator, and they include the checking of neters, chute
bl ockage or danmage, damaged screens, extraneous materials in the
product being processed, etc. In his view, if the operator were
sitting in a soundbooth, by the time any damage or probl em was
detected, the systemwould have to be shut down for repairs. M.
Law ence believed that the operator has to be nobile in order to
performhis functions because his job is one that requires himto
be moving the majority of his time to visually and physically
i nspect all of the machine conmponents, nanely, three crushers and
two screens. In addition, the operator is also responsible for
cl eaning up any spillage each shift. The nonitoring of the
guages is critical during the start-up phase of the operation
but once the systemis stablilized, a visual glance is all that
is required, and the remaining tine spent by the operator is the
physi cal and vi sual checking of belts, nmotors, machinery, and oi
levels. He also indicated that fromthe |ocation of the seat
where the operator may sit, he cannot observe the entire system
and is unable to check conveyor belts, worn idlers, or pulleys,
nor can he check for required mai ntenance which may occur and
whi ch could be taken care of while the systemis operational. The
primary function of the crusher operator is to insure that the
mll is functioning properly and that no major danage will occur
If it does, the mill will have to shut down and production is
thereby interrupted. He believes the operator has to be
constantly nmobile in order to performhis job properly and
effectively (Tr. 85-88).

Wth regard to the duties of the ball mlIl operator, M.
Law ence testified that once the critical start-up is achieved,
his primary function is to periodically, on an hourly basis, go
through the m Il and take sanples of the materials being
processed. He expl ained the sanpling process and stated it cannot
be done effectively with the operator enclosed in a booth. He
al so indicated that the operator nust
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visual ly inspect the cyclone, take care of any mi nor problens

whi ch may be detected before they result in major itenms, and that
he must al so check notor bearings and grease them manual ly.

These duties require constant nmobility by the operator. He also
stated that cyclone underflows and overflows cannot be visually
observed frominside a booth, and they require visual nonitoring,
i ncluding the taking of cyclone sanples at four or five

| ocations. The sanpling tinme for each sanple takes about five

m nutes for each location, and possibly ten m nutes to nake a
grind determination (Tr. 88-91).

M. Lawence testified that the contestant has attenpted to

control noise at one of its other mlls, and that the mll is
simlar to the one in question in these proceedings. He stated
that contestant has expended $135,000 at the Young MII, and that

this has resulted in reducing the noise |evels one or two

deci bel s. He conceded that it was possible that conpliance could
be achieved with the use of sound booths, but mnaintained that the
operators could not performtheir job tasks from such booth (Tr.
92). M. Lawrence stated further that the use of booths in at

| east one other plant was for the purpose of protecting the
operator fromthe weather rather than for reduction of the noise
exposure (Tr. 94).

On cross-exam nation, M. Lawence stated that it was his
view that the operators in question were required to be in notion
the majority of their work tinme in order to performtheir job
tasks properly. He also indicated that he has spent a conplete
ei ght hour shift with these individuals, and in his opinion they
could not remain in the booth for as long as an hour each shift
and still do their jobs properly. He reiterated the duties that
he believed were required of the two operators in question, and
i ndi cated that he has explored the possibility of using rubber
liners to reduce the noise levels, but found that they were very
expensi ve and were short lived. (Tr. 95-102). 1In response to
bench questions, M. Lawence testified that since the tine he
has been enployed at the mll no previous citations for exceedi ng
the noise |levels had ever been issued (Tr. 108).

I van Canpbell, testified that he is an el ectrical engineer
and has a degree fromthe University of Colorado. H s experience
i ncludes the installation and mai ntenance of both nmechani cal and
el ectrical equipnment, and that he is responsible for contestant's
Tennessee nmnes. He stated that he was famliar with the
citations which were issued in these cases and is famliar with
the job duties of the cited operators. In his view the operators
could not satisfactorily performtheir jobs if they were encl osed
in booths for any ten to fifteen mnutes each hour of their
shifts. He explained the duties required of the operators in
guestion, and enphasized the fact that they are required to be
nmobil e and to wal k around checking out the entire system He
detail ed each of the duties required by the operators in
guestion, and expressed the opinion that they were required to be
continually in nmotion or noving around to properly performtheir
job tasks (Tr. 111-117). M. Canpbell alluded to the expenditure
of $135,000 by the contestant in an effort by the contestant to



reduce the noise levels, short of installing booths, but stated
that he was not directly involved in the program (Tr. 117).
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Harold F. Thonpson testified that he is a graduate geol ogi st
fromthe University of Col orado and that he has been involved in
safety matters for the past 30 years. His job with the
contestant concerns safety matters for the entire Tennessee M nes
Division. He stated that he was fam liar with the soundbooths
utilized by Anmerican Li nestone Conpany, one of the exanples cited
by the inspector, and he characterized the booths as "operator
shacks” to protect the enployees fromthe weather. He also
stated that they were constructed fromwood, operated with the
doors open, and were not soundproof (Tr. 125). He also stated
that the contestant has a hearing program which includes the use
of earplugs as well as the use of audionetric technicians who
exam ne enpl oyees for hearing problens. 1In addition, he referred
to the fact that enpl oyees are given a choice of wearing three
protective ear devices, and that annual noise surveys are made by
t he conpany, including the use of noise neters at various
| ocations for the purpose of reducing noise exposure, all of
which is paid for by the conpany.

M. Thonpson was of the opinion that it would require an
enpl oyee to spend four hours in a soundbooth in order to reduce
hi s noi se exposure from95 dba's to 90 dba's. He also indicated
that since the existing attenpts to reduce the noise |evels at
the Young MIIl have not resulted in any significant changes they
were not used at the New Market MII (Tr. 128).

On cross-exam nation, M. Thonpson conceded that he was
aware of the fact that the noi se exposure for the operators in
guestion were as stated in the citations, nanely 96.5 and 95
dba's, and that is the reason they were required to wear persona
ear protection devices (Tr. 128). He believed that conpliance
was bei ng achi eved t hrough the use of these devices, and he did
not believe that additional considerations are needed because it
was his view that additional neasures are not feasible (Tr. 130).
He indicated that feasibility measures have been an on-going
project for the past five years in attenpts to find solutions at
the mll in question. In his view additional expenditures are
not feasible because operators cannot function froma soundbooth
(Tr. 131). He also alluded to the fact that the problens have
been di scussed anmpbng conpany managenent as well as with | nspector
Wrth, and that in his view feasible controls of noise are not
avai | abl e, except through the use of earplugs (Tr. 131-133).

M. Thonpson alluded to several specific nethods considered
for reducing noise, including enclosing the crusher fromthe rest
of the building, use of rubber screens, nmoving the filter vacuum
punp outside another building, insulating the walls of the
buil ding, relocating the flotation filter punp bl ower outside the
buil ding, and installing insulation barriers around the crushers
(Tr. 134).

Fi ndi ngs and Concl usi ons
The contestant in these proceedi ngs has been charged with

two violations of the noise exposure requirenments of nmandatory
standard
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30 CFR 57.5-50(b), for exceeding the noise exposure |levels for
two of its enployees, nanely, a secondary crusher operator and a
ball m |l operator. 1In addition to the charges that the dBA
exposures exceeded those levels required to be maintained by the
cited standard, the citations also charge that the contestant was
not using, and had not tried to use, recognized engi nheering noi se
controls such as those listed in certain guidelines contained in
an April 8, 1977, publication used by MSHA i nspectors when

eval uating noise violations in the netal and nonnmetal m ning

i ndustry, or other industry known controls. Under the
circunstances, | believe it is clear that MSHA has the burden of
proving the fact that the noi se exposure levels cited by the

i nspector were as stated in the citations, as well as the burden
of proving the fact that feasible engineering controls are
avai l abl e for application by the contestant at the mll sites in
guestion so as to bring the two cited enpl oyee operators into
conpliance with the required noi se standard.

The so-called "recogni zed engi neeri ng noi se control s"
alluded to by the inspector on the face of the citati ons which he
i ssued are incorporated in an MSHA docunent published April 8,
1977, entitled Engineering Noise Control Cuidelines for Metal and
Nonmetal M ne | nspectors, (exhibit ALJ-1), and pertinent
i ntroductory portions of that publication state as foll ows:

These gui del i nes have been prepared for use by M ning
Enf orcenent and Safety Adm nistration (MESA) inspectors
when eval uating noise violations in the netal and
nonmetal mning industry. The engineering controls

i sted have been taken from actual cases and hence have
been shown to be feasible and effective. It is

i nportant to note, however, that these controls nust be
consi dered on a case-by-case basis; not all may be
feasible for a specific machine type. This
consideration will require individual judgenent by the
MESA i nspect or.

The m ne operator nust apply such noise controls as are
consi dered feasible, in the judgenent of the inspector
until noise levels are brought to within perm ssible
limts. The controls listed can be applied in any
order the m ne operator chooses and alternative control
nmet hods may be acceptable. The inspector nust judge
whet her or not a conscientious effort was nade by the
m ne operator in applying engi neering noise control

met hods. If in assessing a noise violation, a MESA

i nspector determ nes that additional assistance is
necessary, the Noise Goup at either Pittsburgh or
Denver Techni cal Support Center should be contacted to
eval uate the problem
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If permssible limts of noise have not been obtai ned
after all feasible control methods (including

adm ni strative controls) have been instituted, then
adequat e ear protection rmust continue to be used unti
new control techni ques becone feasible. (Enphasis
supplied.)

The guidelines list surface crushers, screens, and chutes at
page 14,

and the follow ng nmet hods of noise control are listed:
1. Operator Booths

a. Comercial. Operator booths can be purchased
as prefab units fromvarious manufacturers. Refer
to attached "Buyer's Guide" from Sound as

Vi brati on Magazi ne.

b. Upgrading Existing Booths. Upgrading consists
of addi ng acoustical material to interior roof and
wal I s, sealing openings, repairing and sealing
doors and w ndows, and isolation nmounting. Refer
to attached "Buyer's Cuide" from Sound and

Vi brati on Magazi ne.

c. Fabricated. Operator booths can be
constructed using common building materials, and
shoul d be acoustically treated as per "Upgrading."

2. Rubber Screen Deckings. Materials are avail able
from various manufacturers.

3. Covered Screens. Dust control covers for screens
may be upgraded to act as acoustical enclosures.

4. Enclosing Crushers and Screens. Crushers and
screens may be partially or totally encl osed.

5. Chute Liners. Chutes can be lined at inpact points
with resilient material. These naterials and

i nformati on concerning their wear characteristics are
avai l abl e from vari ous manufacturers or by contacting
PTSC or DTSC

Esti mated Costs and Noi se Reducti ons

1. Operator Booths. Properly designed and installed
boot hs should result in noise levels at the operator's
position of |less than 90 dBA; costs for booths wll
range between $500 and $3, 000.

2. Rubber Screen Deckings and Chute Liners.
Information as to cost, life expectancy, effects on
production, etc. should be obtained fromthe

manuf acturer and shoul d be eval uated on a case-by-case
basi s.
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The noise controls for ball mlls are listed in the guidelines at
page 19, and they are as foll ows:

Esti

1. Operator Booths
a. Comercial. Operator booths can be purchased
as prefab units fromvarious manufacturers. Refer
to attached "Buyer's Guide" from Sound and
Vi brati on Magazi ne.
b. Upgrading Existing Booths. Upgrading consists
of addi ng acoustical material to interior roof and
wal I s, sealing openings, repairing and sealing
doors and w ndows, and isolation nmounting. Refer
to attached "Buyer's Guide" from Sound and
Vi brati on Magazi ne.
c. Fabricated. Operator booths can be
constructed using common building materials and
shoul d be accoustically treated as per
"Upgr adi ng. "

2. Rubber Liners. Rubber liners are comercially

avail abl e from several manufacturers. Information as

to life expectancy, effects on production, etc., should

be obtained fromthe manufacturer and shoul d be
evaul ated on a case-by-case basis.

3.

Enclosing M1Is

a. Full Enclosures. Full mll enclosures can be
fabricated or purchased as prefab units.

b. Partial Enclosures. Partial enclosures for
the feed and discharge ends of mlls can be
fabricated using conmon building materials.

mat ed Costs and Noi se Reducti ons

1

Qperator Booths. Properly designed and installed

boot hs should result in noise levels at the operator's
position of |less than 90 dBA; costs for booths wll
range between $500 and $3, 000.

2.

Rubber Li ners. Information as to cost can be

obt ai ned fromthe manufacturer. Noise reductions may
range between 3 and 7 dBA.

I ncl uded as "Buyer's Cuide", the guidelines contain a |ist
of manufacturers and suppliers of sound barrier systens,
i ncl udi ng acoustical booths, and a sel ected bibliography of
several noise control publications and references.
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The record adduced in these proceedi ngs establishes the fact
that the two cited mi|l operators were wearing personal ear protection
devices. Further, it seens clear that Contestant does not
di spute the fact that the noise | evels nmeasured by the inspector
in these proceedi ngs were above those permitted by the cited
noi se standard. |Its defense is based on subsection (b) of
section 56.5-50, which states:

(b) When enpl oyees' exposure exceeds that listed in the
above table, feasible admnistration or engineering
controls shall be utilized. |If such controls fail to
reduce exposure to within perm ssible |levels, persona
protection equi prent shall be provided and used to
reduce sound levels to within the |evels of the table.

Contestant takes the position that it is not feasible to
place the two m |l operators in question in an acoustical sound
boot h because the nature of their job tasks is such as to require
themto constantly nove about the two buildings in which they are
| ocated so as to enable themto nonitor, inspect, and service al
of the machi nery and equi prent for which they are responsible.
Cont estant asserts that placing an operator in a soundbooth woul d
not only restrict his nmobility, but would inpair his visibility
and woul d inhibit his ready access to the equipnment in the event
of energencies, and would unduly restrict his ability to visually
observe the entire area over which he has responsibility.

Further, contestant maintains that the nobility of the operators
is nmost essential to a safe and productive operation, and that
isolating the mll operators in a sound booth as suggested by
MSHA woul d not only jeopardize the efficient operation of its
mlling process, but would result in a potential breakdown of its
equi prent and would result in the shutting down of its operation
for major repairs. 1In short, contestant's position does not rest
solely on the costs which may be incurred in constructing or

pur chasi ng soundbooths, but is based on its belief that the
nature of the work required to be done by the mll operators in
qgquestion sinply does not lend itself to placing themin sound
boot hs.

MSHA t akes the position that soundbooths are in fact
feasi ble noise controls at the two mll sites in question and
that the contestant has not only failed to install them but has
not even made any attenpts to try themout. MSHA also takes the
position that by follow ng the suggestions of its inspectors, the
installation of soundbooths will reduce the Ievel of noise to
whi ch each operator is exposed and will insure continued
conpliance with the requirenents of the cited noise regul ation

In its post-hearing brief, MSHA asserts that it has carried
its burden of establishing the fact that the noise exposure as
measured by its inspector for the secondary crusher operator and
the ball m |l operator exceeded the permssible | evels pursuant
to the cited section 57.5-5-(b). In addition, MSHA argues that
it has established that
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feasi bl e engi neering or adm nistrative controls are available to
abate the violations, and relies on the follow ng in support of
t hi s concl usi on:

1. Inspector Wrth's testinony regarding the
construction and | ayout of the two mll buildings in
qguestion, including the types, |ocations, and functions
of the machinery involved, and the primary sources of
noi se affecting the two enpl oyees in question

2. Inspector Wirth's opinion and reconmendati ons t hat
the installation of readily avail abl e acountica
soundboot hs woul d reduce the noi se exposure to the two
enpl oyees cited. MSHA asserts that the inspector's

m ni ng experience, coupled with his observations of the
two men in question at their work |ocations support his
conclusions that the installation of soundbooths are
avai | abl e feasi ble adm nistrative or engi neering
controls readily available to the contestant at m nimal
cost.

3. Inspector Worth furnished the contestant with a
copy of a 29 page booklet entitled "Engi neering Noi se
Control - Gui delines for Metal and Nonnetal M ne

I nspectors”, which assertedly describes a variety of
proven net hods based on actual cases, for effective and
feasi bl e noise controls, including price lists and
avai | abl e acoustical materials and equi prent.

4. Inspector Wrth's opinion, based on his know edge
of simlar job classifications and on his observations
of the two enpl oyees in question over the eight hour
sanmpling shift, that a significant portion of the

enpl oyees' workday could be spent in a soundproof booth
wi t hout inpairing the acconplishment of their routine
duties, particularly since they could visually nonitor
and observe the various machi nery guages from i nside

t he boot hs.

5. MBHA Health Specialist Gardy's testinony that
soundboot hs were readily avail able and were w dely used
t hroughout the industry as a successful and econonmni ca
met hod of reducing noise levels in mlling and crushing
operations simlar to those conducted by the
cont est ant.

In addition to the testinony presented by its inspectors,
MSHA argues that contestant's testinony concerning the job
requi renents of the two enployees in question |lacks credibility
and "boggl es the imagi nation". NMSHA al so contends that the
contestant has not only never attenpted any basic steps to abate
the conditions cited, but has never even considered any controls
at the New Market M ne Unit, and has opted to rely on persona
ear protection as sufficient protection against noise. Finally,
MSHA points out that contestant's position concerning the use of
soundboot hs
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is not founded on economnic considerations, and that since
contestant is a very large corporation, MSHA believes that any of
the basic controls available would require relatively

i nsignificant expenditures.

Contestant's New Market MII Unit is a netal mne which
m nes and processes zinc ore (Tr. 73-74). Contestant does not
contest the result of the inspector's noise |evel readings as
stated on the face of the citations issued in these proceedi ngs,
nor does it contest the accuracy or veracity of those noise neter
readi ngs as testified to by the inspector (Tr. 81). As a matter
of fact, in its post-hearing brief, contestant concedes that the
results of its concurrent noise sanples were substantially the
same as those taken by the inspector. Further, contestant's
argunents, as articulated by counsel in his brief, rests onits
assertion that MSHA not only failed to establish that sound
booths were feasible at the |ocations in question, but also
failed to establish that other feasible engineering controls do
in fact exist.

Even t hough MESA' s gui delines provide for several methods of
reduci ng noi se exposure, the inspectors in these proceedi ngs take
the position that the installation of soundbooths at the two m |l
sites in question here will effectively solve any noi se probl ens
and will in fact facilitate conpliance. Under the circunstances,
the critical question presented is whether MSHA can support its
position in this regard by a preponderance of the credible
evidence that it has offered to prove its case. A discussion and
anal ysis of the evidence presented by both parties foll ows bel ow.

Wth regard to MBHA's reliance on the noise guidelines cited
by the inspector in the citations, and in particular the
assertion that they are based on actual cases and thus are proven
feasi ble and effective controls, MSHA conveniently omts the fact
that the guidelines specifically state that the recomended
controls discussed in that publication nmust be considered on a
case-by-case basis, that not all of the recommendati ons may be
feasible for a specific machine type, and that this consideration
will require individual judgment by the inspector. Since there
are many kinds of nmetals and nonnetals, it stands to reason that
there are many kinds of mlls. Further, since | assune there are
di fferent methods avail able to process the material being mned
at any one mll site, this diversity supports a conclusion that
no two mlls may be identical in terns of the equipnent,
processes, and noi se exposure. If this conclusion is wong, then
| believe it is incunmbent on MSHA to establish through credible
evidence that all mlls are alike, and that the installation of a
wor kabl e soundbooth at sone ot her m ning operation supports its
position that it will work at the mll sites in question in these
pr oceedi ngs.

It also occurs to ne that the source of any particul ar noi se
in a building which houses different kinds of equipnment woul d be
different, and a noi se supression device which is workable in one
area fromwhere the noi se source is located may not work in
another area. It seens
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clear to ne that a dosineter reading over 90 may not necessarily
mean that the individual worker is being overexposed to noise.
From ny understandi ng of the requirenents of the noi se standard,

t he question of whether an individual is overexposed to noise

| evel s which may have an adverse effect on his hearing nechani sm
i s dependent upon the noi se exposure tine. Therefore, the tine

t hat any individual worker spends at any particular job task

whi ch exposes himto prolonged periods of excessive noi se becones
nmost critical to the question as to whether he is in or out of
conpliance with the dBA requirenments of the standard. MSHA' s
position seens to be that since all m |l operators performthe
same job tasks, isolating themin a sound booth for four hours
during an eight-hour work shift will automatically bring them
within conmpliance. The problemthat | find with this rather
sinmplistic approach is that MSHA' s concl usi ons are based on
specul ati ve concl usi ons and opi ni ons whi ch are unsupported by any
credi bl e evi dence.

Al t hough MSHA' s health specialist Gardy testified that he
was famliar with contestant's m ning operations and had
i nspected simlar mlls and crushers, he admtted that he had
never even seen the New Market MII in question. Wth regard to
his testinmony that siml|ar operators had successfully installed
soundboot hs, he conceded that the "simlar" operators he had
experience with were stone quarries and underground m nes and
that he knows of not one single netal mll which has such booths
installed. Hi s inability to cite any nmetal mlls |ike those of
the contestant to support his conclusion that soundbooths are
feasible is based on his candid adnm ssion on cross-exanination
that he was not famliar with contestant's mll and that he "did
not know exactly what you have out there" (Tr. 720). Further
while M. Gardy was of the opinion that general engineering
devices are available for all noise control, he conceded that he
was not an engi neer, nor an expert. As a matter of fact, he was
not even aware of the fact that contestant had an audi onetric
program including an industrial hygi ene departnent enpl oying
some 40 industrial hygienists. Finally, with respect to his
concl usion that placing an individual in a soundbooth for two
hours during a shift would | ower his exposure to noi se bel ow t he
90 dBA level, M. Gardy conceded that he had made no cal cul ati ons
to support that conclusion (Tr. 76). As a matter of fact, on
di rect exami nation, he conceded that his conclusions that
soundboot hs woul d reduce the noi se exposure in these cases was
based on Inspector's Wrth's testinony at the hearing, and even
at that, he stated that soundbooth's would likely bring about
conpliance (Tr. 72).

After careful consideration of M. Gardy's testinmony, | have
concluded that it is of little value in support of MSHA s case.
M. Gardy is totally unfamiliar with the mne site in question
has never been there, did not know what was goi ng on there, knows
of no soundbooths ever being installed in a mll simlar to the
one in question, he is not an expert, he never nmade any
calculations to support his theory that the use of soundbooths at
the m |l in question would achi eve conpliance, and was unaware of
contestant's noise control program |In short, MSHA have have



been better off in not calling himas a wtness.
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Wth regard to MSHA's assertion that the contestant has made no
attenpts to control the noise exposure |levels at the New Market
M ne, contestant's assistant m || superintendent Law ence
testified that the conpany has expended $135, 000 at the Young
MI11, an operation simlar to the New Market Mne Unit, and that
t he noi se | evels have reduced one or two decibels. He also
alluded to the fact that consideration was given to the use of
rubber liners but that they were very expensive and did not | ast
long. These efforts were confirmed by M. Thonpson, and he
testified that the contestant has an on-goi ng hearing program
staffed by audionetric technicians who conduct hearing tests,
annual noi se surveys, and enpl oyee exami nations for the purpose
of detecting hearing problenms. He also indicated that al
enpl oyees are allowed to choose from anong three personal ear
protection devices, and stated that several nethods for reducing
noi se have been considered, including the use of rubber screens,
insulating the walls of the buildings, enclosing the crusher from
the rest of the building, relocation of equipnent, and installing
barriers around the crushers. Sonme of these control neasures are
i ncluded in MSHA' s gui del i nes.

Contrary to MSHA's assertion that contestant has made no
efforts to reduce its noi se exposure levels, | conclude that the
testinmony of respondent's w tnesses supports a finding that
contestant has in fact attenpted to reduce its noise levels. As
a matter of fact, the record indicates that the expenditure of
$135,000 has resulted in a reduction of the noise exposure at a
simlar plant. However, contestant's reluctance to use
soundboot hs obvi ously stens fromits belief that the two
enpl oyees must be constantly nobile and cannot safetly and
efficiently performtheir job tasks while isolated in a
soundboot h for the periods of tine indicated by the inspectors.
In response to the inspector's contentions that soundbooths are
in use at other simlar plants, contestant's w tnesses indicated
that these booths are not acoustical soundbooths, but sinply
encl osures to protect enployees fromthe weather.

In H 1o Coast Processing Conpany v. Secretary of Labor, DENV
79-50-M July 13, 1979, Comm ssion Judge Mdore vacated severa
citations after finding that MSHA had failed to prove that
certain engineering controls reconmended by inspector were
technically and economically feasible. Judge More found that
for the nost part, MSHA's proof was based on the unsupported
personal judgnents of the inspector who issued the citations, and
that the operator was left in the untenable position of
"guessing" as to what was required by the inspector for
conpl i ance

In MSHA v. Callanan Industries, Inc., YORK 79-99-M decided
January 12, 1981, Judge Melick vacated a noise citation after
finding that MSHA had failed to establish through any credible
evi dence that its proposed noise controls were either
econom cally or technol ogically feasible.

After careful review and consideration of all of the
testinmony and evi dence adduced in these proceedi ngs, | am not



per suaded that MSHA has established through any credible evidence
that it is technologically
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feasible to inplenment the recommendati ons of its inspectors at
the mlls in question. MSHA's case is one based on broad
specul ati ve and theoretical conclusions which have no sound
factual or evidentiary support. 1In short, it is based
essentially on the subjective opinion of one inspector. Wen
viewed in light of the testinmony and evi dence presented by the
contestant, | sinply can find no support for MSHA's position

As indicated earlier, | have given little or no wei ght of
the testinony of Inspector Gardy. Wth regard to the testinony
of Inspector Wrth, | believe that he nade a rather cursory study
of the noise levels to which the enpl oyees in question were
exposed, and his testinony reflects that he had no in-depth
perception as to precisely what the duties of a crusher or bal
mll operator are, and it seens obvious to nme that he had no idea
how | ong he spent nonitoring the tasks required of those
i ndividuals. As a matter of fact, he conceded that he was not
famliar with the duties of a ball mll operator, and the record
reflects that he did not speak with the individuals, and
apparently made no real attenpt to ascertain precisely what they
were expected to do during their working shifts. Further, as
noted earlier, MSHA failed to call the two operators as
wi tnesses, and sinply relied on the so-called "expertise" of its
i nspectors to prove its case. As correctly argued by the
contestant in its post-hearing brief, MSHA's proof in this regard
| eaves nuch to the imagination

Wth regard to the question concerning the mobility of the
crusher operator and ball m Il operator, | find that the
cont estant has established through credible evidence by its
wi tnesses that it is neither feasible nor practical to isolate
the two individuals in a soundbooth for the duration of tine
suggested by the inspector. | further find that the contestant
has established that these two individuals nust be nobile so that
they are fully able to observe, test, and otherw se insure the
safe and efficient operation of the equi prment and nachi nery for
whi ch they are responsible. Based on the evidence presented by
the contestant, subjecting these individuals to a soundbooth
envi ronnent woul d seriously detract fromtheir ability to
effectively and safety performtheir job tasks during their
wor ki ng shifts.

In view of the foregoing findings and concl usi ons,
conclude and find that MBHA has failed to establish that the
contestant is in violation of the cited standards, and IT IS
ORDERED that the citations issued to the contestant in these
proceedi ngs be VACATED

Ceorge A. Koutras
Admi ni strative Law Judge



