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STATEMENT OF THE CASE

The Secretary of Labor of the United States, the individual
charged with the statutory duty of enforcing the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [801 et seq. (the Act),
brings this action on behalf of conplainants Mchael J. Dunmire
and James R Estle. Conplainants allege they were illegally
di scharged fromtheir enploynent by Northern Coal Conpany
(Northern) in violation of 0105(c)(1) of the Act.

The statutory provision allegedly viol ated provi des as
fol | ows:

0105(c) (1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exerci se of the statutory rights
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of any miner, representative of mners or applicant for
enpl oyment in any coal or other mne subject to this Act
because such miner, representative of mners or applicant
for enploynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying the
operator or the operator's agent, or the representative
of the mners at the coal or other mne of an alleged
danger or safety or health violation in a coal or other
m ne, or because such miner, representative of mners or
applicant for enploynent is the subject of nedica
eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such m ner
representative of mners or applicant for enploynment has
instituted or caused to be instituted any proceedi ng under
or related to this Act or has testified or is about to
testify in any such proceedi ng, or because of the exercise
by such mner, representative of mners or applicant for
enpl oyment on behalf of hinmself or others of any statutory
right afforded by this Act.

After notice to the parties a hearing on the nerits was held
in Littleton, Colorado, on July 24 - 25, 1980. The parties filed
extensi ve post trial briefs.

| SSUES

The i ssues are whether conpl ai nants were di scharged as a
result of engaging in a protected activity. Further, if the
finding is affirmative, what relief, if any, should be granted.

APPL| CABLE CASE LAW

The Conmi ssion has ruled that to establish a prinma facie
case for a violation of 0105(c)(1) of the Act a conpl ai nant nust
show by a preponderance of the evidence that (1) he engaged in a
protected activity and (2) that the adverse action was notivated
in any part by the protected activity. The enployer may
affirmatively defend, however, by proving by a preponderance of
all the evidence that, although part of his nmotive was unl awf ul
(1) he was also nmotivated by the miner's unprotected activities,
and (2) that he woul d have taken adverse action against the m ner
in any event for the unprotected activities alone. Secretary of
Labor on behalf of David Pasula v. Consolidation Coal Conpany,
Pitt 78-458, 2 BNA MSHC 1001.

FI NDI NGS OF FACT

Portions of the evidence are conflicting. | find the
followi ng facts to be credible.

The swing shift working crew at Northern's Ri enau M ne
consi sted of shift foreman M ke Mdrgan, M chael Dunmre, Janes
Estle, two buggy drivers, and an extra man (Tr. 79, 83). On
February 27, the crew worked on slope entry No. 1. Estle
operated the continuous mner which nmnes the coal. Dunmre
served as the mner's helper. Hs duties included setting tinbers



and shovelling the ribs (Tr. 120).
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Prior to February 27, 1980, Dunmire had conpl ained to Northern
supervi sors Morgan, Daniels and Pobirk that he didn't want to be
under the unsupported top shovelling the coal under the |oose
ribs while the continuous miner was operating (69-70). In the
entire slopes area the top roof was bad and falling out (Tr. 65,
66, 82). Roof falls had occurred two to four tines during the
shifts while Estle was running the continuous mner (Tr. 66, 67).
The entire sl opes area had been in this sane condition for two to
three nonths (Tr. 134). On February 27, the roof and ribs were
"blowi ng," that is, coal was flying out and the ribs were
sl oughing. There was "blowi ng out” behind the continuous m ner
(Tr. 83-84).

On February 27, the dust generated by the operation of the
continuous mner reduced visibility to alnost nothing. This
condition caused Estle sone concern about someone bei ng injured.
Estl e conpl ai ned about having to m ne under the unsupported roof
(Tr. 73). Estle told Mdrgan they should stop the m ning
operation, crossbar the roof, and find additional air. No one
refused to work during the swing shift on February 27, 1980.
(Tr. 83-87).

On February 28, Estle was told that the M ke Mrgan crew was
bei ng broken up. Estle also |earned that the plant
superi ntendent approved the decisi on because foreman Mrgan was
spendi ng too much time running the continuous mner. He was al so
told, as an additional reason for breaking up the crew, that
Morgan was not keeping up with his supervisory duties including
the roof control and rock dust plan (Tr 219-221, 238, 256).

I mredi ately before starting the swing shift on February 28,
1980, Estle talked to Rod Shaw, the continuous m ner operator
fromthe previous shift. When asked about the top, Shaw said it
was as bad as | ast night and "bl owing out" (FOOTNOTE.1) (Tr. 93-94).
Estle wal ked to the Stanmler, where it was the customto di scuss
m ni ng conditions, and advised the crew the top was bad (Tr. 95).

Dunmire then said he'd run the tail piece or the Stamer
during the shift. Mrgan, the foreman, stated that since he
| acked experienced men Dunmire woul d have to serve as a mner's
hel per. Morgan also replied that if he (Dunmire) didn't want to
do it he knew what he could do. At this juncture Estle
interjected the remark that Dunmire could "get his bucket and go
hone" (Tr. 96, 141, 142). Estle's statenent, given by himin a
j oki ng manner, was inmediately ratified by Morgan. Dunmire left.
Estle told the crew they should all go out with Dunmre. At this
poi nt foreman Morgan credits hinself or crew nmenber Petree as
stating to Estle that if he went out, "you'll be cutting your own
throat.”" No one left (Tr. 97, 261).
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Estle waited a mnute or so and then told Mdrrgan that he was sick
and that he was leaving. Estle did not raise any safety issues
with Morgan before | eaving the worksite. Myrgan knew Estle had a
back problem (Tr. 98, 107, 123, 124, 139). Estle repeated his
expl anati on about being sick to plant superintendent Pobirk
before he left the mne (Tr. 102). Estle stated he woul d have
gone hone "regardl ess” since he didn't feel good (Tr. 99). That
afternoon Estle drove to Rifle, Colorado and he sought mnedica
attention the followi ng day (Tr. 99, 106).

After the incident at the Stamler, Dunmire and Estle were
told by Northern supervisor Pobirk that since they had wal ked of f
the job they had quit (Tr. 164, 228). Dunmire argued with
Pobirk. He told himhe wanted to work but he didn't think the
top was safe. Dunmire said he wanted the mner shut down while
he set the tinbers, established ventilation, and shovelled the
ribs. Pobirk told Dunmre that he was term nated (Tr. 164-165)

Estl e contended he did not quit, but left for nedical
reasons. According to him a worker was permitted to go home if
he was sick (Tr. 137). Wen Estle attenpted to present his
medi cal excuse to m ne nanagenent they told himthat they
considered himto have quit (Tr. 103).

Estle returned to the Northern mine about three weeks l|ater.
Estle told Northern personnel that he would drop his
di scrimnation charge if he was rehired with back pay and a | ost
week of vacation (Tr. 104). He was told he could not be rehired
because then if anyone el se wanted to wal k out they could do it
and get away with it (Tr. 104).

There is a wealth of evidence dealing with the operation of
the continuous mner, with the crew s production of coa
(generally excellent), with safety conplaints invol ving
el ectrical equipnment, and with the mning process itself. Such
evidence is not generally dispositive of the issues presented by
the parties.

CONTENTI ONS REGARDI NG
M CHAEL J. DUNM RE

Northern initially asserts that Dunmire quit or that
Northern could take his action as a quit. | disagree. The
credi bl e evidence establishes that Dunmire refused to work as a
m ner's hel per under a bad roof. He was forthw th discharged.

Mor gan does not di spute conplainant's version of the facts at the
Stamer. Imrediately after the Stam er incident Pobirk told
Dunmre that he considered himto have quit because he wal ked of f
the job. Dunmire argued with himand told himthat he stil
wanted to work but didn't think the top was safe. He al so wanted
the m ner shut down while he set the tinbers, established

ventil ation, and shovelled the ribs. Pobirk then said Dunmre was
termnated (Tr. 164-165).

Northern's further argunents focus on the alleged failure of
Dunmire and Estle to articulate that an unsafe work condition



exi sted; further, that Dunmre and Estle failed to exam ne the
work area; finally, that the work area was not, in fact, unsafe.
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I find fromthe uncontroverted facts that Dunmre had previously
conpl ai ned to conpany supervisors Mrgan, Daniels, and Pobirk
that he did not want to shovel coal under the unsupported roof
whil e the continuous m ner was operating (Tr. 69-70). No such
conpl aints were nmade by Dunmire on February 28 to Morgan
However, one nust consider these prior conplaints as evidence
t hat Morgan and Pobrick knew Dunm re was concerned about the
unsafe condition of the roof. The nontage upon which is based
the finding that Dunmre exhibited to Morgan that he was | eaving
for safety reasons and was consequently fired is: the crewis
together at the Stam er; Estle advises themof the bad top
Dunmire at this juncture refuses to work as a miner's hel per; he
is forthwith term nated by the crew foreman, Mrgan, and the
termnation is confirmed by the m ne superintendent Pobirk

Northern correctly states the law that before a mner can
trigger the discrimnation provisions of the Act there nmust be
some claimthat the conditions the enployee is working in, or
about to work in, are unsafe. Taylor Adkins et al v. Deskins
Branch Coal Conpany, PIKE 76-66, 2 BNA MSHC 1023, | agree with
Northern that Dunmire hinmself on February 28 nmade no safety
rel ated conplaints to Morgan (Tr. 176). However, it is apparent
fromthe above stated circunstances that Mrgan, the foreman
knew Dunmire's refusal to work was based on what he considered to
be the unsafe roof Cf M ne Wrkers Local 1110 v. Consolidation
Coal Conpany, MORG 76 X 138 IBMA No. 77-43, 2 BNA MSHC 1022.
Additionally, Dunmre expressed his concern about the unsafe roof
conditions to Pobirk in his office after the incident at the
Stam er. Pobirk responded by saying Dunmire was term nated (Tr.
164, 165, 281, 282).

In support of its view, Northern relies on Secretary of
Labor and Charles W MIller v. Ad Ben Coal Conpany, Docket No
LAKE 79-282-D, 1 BNA MSHC 2333 Phillips v. Interior Board of M ne
Qperations Appeals, 500 F.2d 772 (D.C. Cr., 1974), and Secretary
of Labor ex rel. Billy Gene Kilgore v. Pilot Coal Company, VA
79-144-D, 1 BNA MSHC 2363.

The above cases do not support Northern's argunments. In
Charles W MIler the dial ogues between the m ner and nanagenent
were, at best, nere disagreenents. As such they could not form
the basis for a discrimnation charge. In Phillips the nmner did
in fact conplain to the forenman and the mne safety conmttee.
Billy Gene Kilgore did not involve a safety hazard. The miner's
refusal to drive the hauler truck was based on his fear of injury
due to his lack of experience. No protected activity existed.

In none of the cited cases is there a factual situation
conpatible with the facts here. It is apparent fromthe
circunstances here that Dunmire refused to work under the
unsupported roof and for this refusal he was di scharged.

Northern further directs its argunent to the failure of
Dunmire and Estle to examine the area alleged to be unsafe. At
the outset | agree with Northern that neither Dunmire nor Estle
entered the mine imediately prior to starting the swing shift on
February 28, 1980.
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It is not necessary to make such an exam nation. The evidence is

persuasi ve that Dunmire refused to work as a mner's hel per
because he thought the roof condition was unsafe. Dunmre's
belief that the roof was unsafe is based on the follow ng events:
On February 27 the miners were in the no. 1 entry in the slopes.
In the entire slopes area the top roof was bad and falling out
(Tr. 65, 82, 66). Roof falls occurred two to four times during
the prior swing shifts while Estle was running the continuous
mner (Tr. 67). The roof and ribs were "blow ng", that is, coal
was flying out and the ribs were sloughing. There was "bl ow ng
out"” in behind the continuous mner (Tr. 83-84). The entire

sl opes area had been in the sanme condition for two to three
months (Tr. 134). |Immediately before starting the swing shift on
February 28 Estle tal ked to Shaw, the continuous m ner operator
fromthe prior shift. Shaw stated to Estle that "the top was
bad" (Tr. 95). Estle related this statenent to the entire crew
including the foreman (Tr. 95). At this point Dunmre refused to
work. The credi ble evidence establishes the bases of a
reasonabl e belief on Dunmire's part that the roof was unsafe.

Northern states that its evidence supports the view that the
work area was, in fact, safe. Particularly, Northern relies on
its witnesses Daniels, Mdrgan, and Diaz. | do not find that
Northern's evidence supports this proposition

Dani el s described the top as "fair" with the adnonition that
no coal mne has good top (Tr. 223). Mdrgan agreed the roof was
"flaking" (Tr. 267). As Mrgan sees it, the difference between
flaking and falling is one of quantity. He describes a piece of
coal as flaking if the size is one eighth of an inch up to a
foot. Aroof fall is four or five feet high and fifteen to twenty
feet long. Diaz indicated the roof was flaking but not "too
bad". He stated that this was normal for coal top. (Tr. 297).
As indicated above, Northern's evidence concerning the condition
of the roof does not directly conflict with the conpl ai nants
evi dence.

Based on the foregoing facts and for the reasons stated,
conclude that Mchael J. Dunmre's conplaint of discrimnation
shoul d be affirned.

JAMES R ESTLE

The facts concerning Estl e have been established by the
credi bl e evidence as previously stated.

DI SCUSSI ON

Northern's post trial argunents were directed in tandem at
the Dunmire and Estle cases. The issues concerning the failure
of the mners to exanm ne the work area and whet her the slope area
was safe or unsafe have been resolved in the discussion of the
Dunmire case. The sane rulings are applicable in the Estle case.
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Northern's additional argunents are that Estle failed to
articulate a safety conplaint, that he quit, and that he pronoted
an unaut horized strike. Additional arguments are directed to
credibility issues.

The evi dence shows that on February 28, at the Stan er
Estl e advi sed the whole crew, including foreman Mrgan, that they
were "putting up with the same thing as last night and | tal ked
to Rod and he said the top was bad" (Tr. 95). This constituted
the articulation of a safety conplaint on behalf of the entire
crew. Estle encouraged the crew to wal k out in support of Dunmire
because he thought Dunmire was being fired for refusing to work
in unsafe conditions (Tr. 97, 98). Estle was exercising on
behal f of Dunmire and the crew a statutory right to conplain
about unsafe conditions and the right to refuse to work under
such unsafe conditions, Pasula, supra. The Act protects a m ner
exercising ... "On behalf of hinmself or others ... any
statutory right ..." 30 U S.C. 815 (c)(1).

Northern's reply brief contends that Estle admtted he did
not claimthere were unsafe working conditions i mediately prior
to leaving the mne. (Tr. 107, Line 8-20). The portion of the
transcript cited by Northern nust be considered in its context;
nanely, Estle admits he did not state an unsafe condition was his
personal reason for |eaving. As indicated above he had al ready
conpl ai ned that the roof was bad. Estle's reason for not raising
the safety issue again with Mdirgan is best expressed by his
testinmony. (FOOTNOTE. 2)

Justification for Estle telling Morgan he was | eavi ng
because of his back problemrather than restating the safety
conplaint is also found in the events that occurred just prior to
his leaving. As Dunmire left the section Estle told the rest of
the crew "we ought to go with hint (Tr. 261), Morgan (FOOINOTE. 3)
then said "well, if you go out, you'll be cutting your throat" (Tr.
261).

Northern contends Estle quit, or it could consider his
actions as an intention to quit. | disagree. He was entitled to
fall back on a health reason for |eaving since a worker could go
hone if he becane sick (Tr. 137). Estle received nedica
attention the following day (Tr. 99, 106). Wen he returned to
the mne to present his nedical excuse he was told by managenent
that they considered himto have quit because he had wal ked out
of the mne. Estle denied he had quit (Tr. 102, 103).
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Northern further asserts that if Estle was discharged any such
action was justified since the uncontroverted evi dence shows
Estl e pronoted an unauthorized strike. |In support of its
position, Northern cites Secretary of Labor ex rel Alfred A
Santistevan v. CF & | Steel Corporation, WEST 80-85-D, 1 BNA
MSHC 2525. Northern's argunent |acks nmerit. The facts nust
generate the conclusion that Estle was fired because he pronoted
a strike. The burden of proving such an issue rests with
respondent, and there was no evidence to support such a
concl usi on, cf David Pasula v. Consolidation Coal Conpany, supra.

Northern argues that conplainants' testinmony is not credible
because they raised the safety issue the second tinme they saw
managenment and after they had showered. | disagree. When
Dunmire left the Stam er, supervisors Pobirk and Daniels were
standi ng nearby on the surface. Dunmire asked each man if they

wanted to talk to him Both replied "No". Dunnmire continued on
his way, frustrated and mad. He thought it best to take a shower
and cool off (Tr. 164). In short, | do not find that Dunmre and

Estl e made up their stories between the events at the Stanm er and
the conversations in Pobirk's office.

Northern urges that the evidence of an unsafe roof condition
is unreliable. Northern says that roof conditions change rapidly
and MSHA would claimfoul if a defense were made that roof
conditions on day one also existed on day two. A portion of this
i ssue was resolved in the discussion of the reasonable bases for
Dunmire's and Estle's belief that the roof was unsafe. In
addition to the evidence previously discussed, | find the
testinmony of witness Gene Mbore, a continuous mner operator, to
be nost persuasive concerning the condition of the mine on
February 28th. | have credited More's testinony over that of
the Northern supervi sors because he was operating the continuous
mner in the shift immedi ately preceding Estle's shift, and in
the sane area Estle was to mine. Mpore was, as the expression
goes, "in the trenches.” H's testinony establishes that the crew
was finishing the break through in No. 1 entry and starting into
No. 2 entry. Rod Shaw operated the continuous nminer the first
hal f of the shift. The roof and rib conditions in No. 2 entry
were not very good. During the shift the mners |ost about three
quarters of the roof (Tr. 181-188). When More |left that day the
ribs in No. 2 entry were sloughing and blowing a bit (Tr. 189).
Going out at the end of the shift More heard Rod Shaw tell Estle
that they should watch the top as it was very bad (Tr. 181-190).
Contrary to Northern's view and based on the foregoing testinony,
I conclude the roof was unsafe on February 28th. Based on the
foregoing facts and for the reasons stated | conclude that Janes
R Estle's conplaint of discrimnation should be affirnmed.

TEMPORARY REI NSTATEMENT ORDER
of M CHAEL DUNM RE

The thrust of Northern's argunent is that it was error to
deny its request that a full hearing on the nmerits of the Dunmre
case be held at the tine of
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the hearing on the tenporary reinstatenent order. The procedura
rul es (FOOTNOTE. 4) of the Conm ssion provide for a hearing on the
tenmporary reinstatenent order within five days after the operator
requests such a hearing. The purpose of the hearing is to
determ ne whether the Secretary's finding that the mner's

conpl aint of discrimnation was not frivol ously brought was
arbitrarily and capriciously made.

In the present case, Chief Judge James A. Broderick entered
a reinstatenment order as to Mchael J. Dunmire on May 22, 1980.
No reinstatenment order was applied for on behal f of Janes Estle.
On May 30, 1980, Northern requested a hearing on the order of
tenporary reinstatenent. The parties agreed to have the hearing
hel d on June 6, 1980. The order directed that the hearing be
l[imted in scope by the ternms of Conmm ssion Rule 44(a). On June
5, 1980, Northern nmoved for the consolidation of a hearing on the
merits with the hearing on the tenporary reinstatenment order, or
inthe alternative, for the expedition of the hearing on the
nerits.

The hearing on the tenporary reinstatenment order took place
as scheduled. At the hearing Northern renewed its notion to
consolidate (Tr. 8-9, June 6, 1980).

The undersigned denied Northern's notion for an i mediate
hearing on the nerits on the grounds that the issues had not yet
been framed i nasmuch as a Conplaint had not been filed. The
nmoti on for an expedited hearing was granted and the hearing on
the merits was set for July 24, 1980.

DI SCUSSI ON

Conmmi ssion Rule 29 C.F.R [02700.44(a) defines the scope of
the hearing on the tenporary reinstatenment order. Accordingly,
t he Conmi ssion rule takes precedence over Rule 65(a)(2) of the
Federal Rules of Civil Procedure relied on by Northern to support
its position that the hearing on the nmerits should have been
consolidated with the hearing on the reinstatenent order. Cf
Conmi ssion Rule 29 C.F.R [02700. 1.
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Northern argues that the tenporary reinstatenent of a mner
wi t hout an opportunity for the m ne operator to counter the
al l egation of discrimnation violates due process principles.
Northern states that it should not be conpelled to enpl oy soneone
who was rightfully discharged. | agree that it is possible that
the enforcenent of the Act may result in the tenporary
reinstatement of a mner who at the conclusion of all proceedings
under the Act will be found to have been properly term nated.
However, Congress believed that the operator was in a better
position than the miner to sustain any financial |oss caused by
t he del ays necessary for the investigation and adjudi cation of
the conplaint. The legislative history is clear on this issue:

Upon determ ning that the conplaint appears to have
merit, the Secretary shall seek an order of the

Conmi ssion tenporarily reinstating the conpl ai ni ng

m ner pending final outcone of the investigation and
conplaint. The committee feels that this tenporary
reinstatenment is an essential protection for
conpl ai ning m ners who may not be in the financial
position to suffer even a short period of unenpl oynment
or reduced incone pending the resolution of the

di scrimnation conplaint. U S. Senate Report, Report
No. 95-181, 95th Cong., 1st. Sess. at 36-37 (1977).

It woul d be incongruous with the intent of Congress to
require the Secretary to conplete the investigation and prepare
for atrial on the nerits before applying for the tenporary
reinstatement of the mner. Accordingly, the scope of the
hearing on the application for reinstatenent is limted to the
i ssue of whether the Secretary acted arbitrarily and capriciously
in finding that the conplaint was not frivolously brought. At
this hearing, the operator has the opportunity to exam ne the
facts upon which the Secretary's finding was based and the
procedures he enployed to arrive at his determ nation. The judge
nmust deci de whether the Secretary's determ nati on was based on a
consi deration of the relevant factors, nanely; that the mner
al l egedly engaged in protected activity and as a consequence
t hereof was di scharged or ot herw se discrimnated agai nst by the
m ne operator. The judge nust deci de whether there has been a
clear error of judgnent. However, the judge cannot substitute its
judgment for that of the Secretary. The judge nmust al so
determine if the Secretary foll owed the necessary procedura
requirenents. Citizens to Preserve Overton Park v. Vol pe 401
U 'S 402 (1971).

Conmmi ssion Rule 29 C.F.R [2700.44 conplies with
Congressional intent and is not violative of due process. This
was the ruling in a simlar case decided by the district court in
Zeigler Coal Co., v. Marshall 502 F. Supp. 1326 (S.D., II1I.

1980). The court there followed the precept that "Congress has
broad latitude to readjust the econom c burdens of the private
sector in futherance of a public purpose. Only if Congress

| egistates to achieve its purpose in an arbitrary and irrationa
way is due process violated," citing Nachman Corp. v. Pension
Benefit Guarantee Corp., 592 F.2d 947 (7th G r. 1979), citing



Usery v. Turner Elkhorn Mning Co., 429 U.S. 1, 15 (1976). In
Ziegler the court specifically ruled that the governnental
interest in encouraging mners to report unsafe conditions was a
legitimate goal and the means chosen to acconplish it were
rational .
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Sout hern Chio Coal Company v. F. Ray Marshall, 464 Fed. Supp
450 S.D. Chio, 1978, cited by Northern, does not support a different
conclusion. In Southern Chio the m ne operator was not afforded
any opportunity for a hearing. Under Commi ssion Rule 29 CF. R [
2700. 44(a) an operator may receive a hearing within five days of
filing its request. This provision provides due process under
the circunstances here where the Congress, under certain
condi tions authorized "inmredi ate reinstatenent of the mner
pending a final order on the conplaint.” 30 U S C 815(c)(2).

Northern, at the hearing on the tenporary reinstatenment
order, did not seek any evidence of the factual bases relied on
by the Secretary to apply for the reinstatenment of Dunmire
Contrary to the statement in Northern's brief, | ruled that such
evi dence was relevant (Tr. 21-22). Northern has not successfully
overcome Commission Rule 29 C F. R [2700.44(a). The tenporary
reinstatement of Dunm re was proper

REI NSTATEMENT

After the hearing the parties agreed that Mchael J. Dunmre
voluntarily left the enploy of Northern Coal Conpany on August
22, 1980. (Statenent filed Septenber 29, 1980). The parties
further agreed that if Mchael J. Dunmre prevailed in his claim
of discrimnatory di scharge then reinstatenment would not be an
appropriate renedy.

I nasmuch as James R Estle's conplaint of discrimnation is
affirmed he shoul d be reinstated.

CIVIL PENALTIES

In each case the Secretary seeks a civil penalty of $8, 000
agai nst Northern for the violation of Section 105(c) of the Act.
Northern asserts that the proposed penalty is unwarranted. | do
not agree with Northern that the Secretary did not present any
evi dence in support of his proposed penalty. The credible
evi dence has been reviewed and the conpl aints of discrimnation
have been affirned. The Act provides that any violation of the
di scrimnation section shall "be subject to the provisions of
section 108( FOOTNOTE. 5) and 110(a)."(FOOTNOTE. 6) The statute authorizes
the inposition of a penalty in an ampunt not to exceed $10,000. 30
U S.C. 0820(a). In assessing civil nmonetary penalties the
Conmmi ssion is to be guided by section 110(i)(FOOINOTE. 7) of the Act.
However, in construing a simlar statute (FOOINOTE. 8) setting forth
factors to be considered in assessing penalties the United States
Court of Appeals for the 8th Circuit stated that "[t]he
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assessnment of penalties is not a finding but an exercise of a
di scretionary grant or power." Brennan v. OSHRC and Interstate
d ass Conpany 487 F. 2d 438. (8th Cr., 1973).

Consi dering the pertinent statutes and in view of the facts,
| deem a penalty of $3,000.00 to be an appropriate civil penalty
in each case

MONETARY AWARDS

After the conclusion of the hearing and the filing of briefs
t he undersigned entered an order directing the parties to
stipulate to the potential back pay of conplainants; in the event
the parties could not agree, an evidentiary hearing woul d have
been held. The stipulation was filed, together with suppl enenta
briefs. Several secondary issues were presented in connection
with the nonetary awards. These are (1) whether conplainants are
entitled to the inclusion of vacation pay in the back pay award;
(2) whether conplainants are entitled to reinbursenment for their
expenses in connection with their attendance at the hearing; and
(3) whether Estle's appropriate back pay period is fromthe day
he was discharged to the day he resuned full enploynent status
wi t h anot her enployer on April 14, 1980 or shoul d back pay
continue to accrue after April 13, 1980, less any interim
ear ni ngs.

The initial issue concerns vacation pay. Dunmire and Estle
had accrued a right to take one week's vacation. Northern takes
the position that the workers have no such entitlenent since the
anmount agreed to for regular earnings, shift differential, and
overtime was full pay for each and every day they could have
wor ked during the back pay period. Northern states that its
policy regarding vacation pay requires that enpl oyees take tine
of f. They cannot elect to receive vacation pay in |lieu of such
time off.

The thrust of Northern's argunment is directed at "double
di pping", that is, an enployee cannot, at the sane tinme, draw
vacation pay and regul ar pay. Al though conpany policy requires
an enpl oyee to take tine off and prohibits an election to receive
vacation pay in lieu of tine off, such vacation pay, as a part of
t he enpl oynent contract, accrues and has a nonetary value. The
award of vacation pay should accordingly be granted as a portion
of back pay.

The second i ssue concerns rei nbursenent of expenses in
connection with attending the hearings. Under Section 105(c)(2),
in a discrimnation proceedi ng brought by the Secretary, the
Conmi ssion may direct "other appropriate relief,” including an
order incorporating affirmative action to abate and "back pay and
interest.” A 105(c)(2) case brought by the Secretary does not
directly authorize costs and expenses.

On the other hand, in a proceedi ngs brought by a mner on
his own behal f under Section 105(c)(3), in addition to back pay
and interest, the Comm ssion shall award a sumfor "all costs and



expenses." The apparent
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conflict, as outlined above, is resolved by a review of the
| egi sl ative history:

It is the Cormittee's intention that the Secretary
propose, and that the Commi ssion require, all relief
that is necessary to make the conpl ai ning party whol e
and to renove the deleterious effects of the

di scrimnatory conduct including, but not limted to
reinstatement with full seniority rights, back-pay with
with interest, and reconpense for any speci al damages
sustained as a result of the discrimnation. The
specified relief is only illustrative. Thus, for
exanpl e, where appropriate, the Comm ssion should issue
broad cease and desi st orders and include requirenents
for the posting of notices by the operator

S.Rep. No. 95-181, 95th Cong. 1st Sess. 37, reprinted in
(1977) U.S. Code Cong. & Ad News 3400, 3437.

Application of the statutory standard has resulted in the
rei mbursement of lost equity in a truck (Secretary on behal f of
E. Bruce Noland v. Luck Quarries, Inc., 2 FMSHRC 954), an
enpl oyment agency fee (Secretary on behalf of WIIliam Johnson v.
Borden, Inc., SE 80-46- DM April 13, 1981), transcript, court
costs, and attorneys fees (Frederick G Bradley v. Belva Coal
Conmpany, supra. Here, the expenses incurred in participation in
t he hearings are special danages necessarily resulting from
conpl ai nants' prosecution of their clainms. The statute intended
t hese expenses to be borne by the individual whose conduct
occasi oned t hem

Northern al so argues that no expenses shoul d be awarded
Dunmire for the hearing on the tenporary reinstatenment order
because the Secretary asserted that no testinony could be taken
regarding the nerits of the case. This point has been thoroughly
di scussed (supra, pages 8 - 11). In addition, there is no doubt
that the presence of Dunmire was necessary in the prosecution of
his claim

The third issue concerns the cal culation of Estle's back
pay. Estle resuned full enploynment with another enployer on Apri
14, 1980. The issue is whether the appropriate back pay period
shoul d be from February 28, 1980 through April 13, 1980 or should
back pay continue to accrue after April 13, 1980 less any interim
ear ni ngs.

The back pay provisions of 0105(c) of the Act are patterned
after the provisions of Title VIl of the Cvil R ghts Act. These
provi sions are nodel ed after the National Labor Relations Act, 29
U S.C. 0160(c) C Al bemarle Paper Co. v. Mody 422 U.S. 405
(1975). NLRB precedent indicates that as a general rule back pay
is the difference between what the enpl oyee woul d have earned but
for the wongful discharge |ess his actual interim earnings.
OCAWvV. NLRB, 547 F. 2d 598 (D.C. Cr., 1976). Basically this
woul d be gross pay less net interimearnings. The enployer is
al so responsible for conplying with applicable state and federa



| aws on the
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wi t hhol di ng of taxes, etc. Cf Social Security Board v. Ni eratko,
327 U. S. 358 (1946), Bradley v. Belva Coal Conpany WEVA 80- 708- D
(April 1981).

Based on the case | aw stated above the back pay shoul d
continue to accrue |less any interimearnings. OCAWV. NLRB,
supra. However, Northern argues that Estle's award of back pay is
limted by his pleadings which sought back pay only through the
time when he "resumed full enployment status wi th anot her

enpl oyer. "

According to the stipulation the back pay through his
reenpl oynent date on April 13, 1980 is $2,485.78 (plus vacation
pay). On the other hand, according to the stipulation, Estle's
back pay through March 6, 1981 less interim earnings, would be
$5, 442. 41.

Northern indicates there is no case authority dealing with
this issue. |Its argunent is that under the doctrine of equitable
estoppel the Secretary should be precluded fromseeking a | arger
award of back pay because Norther relied on the initial claimin
t he pl eadings during the settlenment negotiations. Northern says
it would be inappropriate and inequitable to change the rul es one
year later. Northern also contends the doctrine of mtigation of
damages is applicable. In support of its position Northern cites
State Farm Mutual Autonobile Ins. Co. v. Petsch, 261 F. 2d 331
(10th Gr, 1958); Phelps Dodge v. N.L.RB., 313 U S. 177, 61 S
Ct. 845 (1941), and U. S. v. Lee Way Freight, Inc. 625 F. 2d 918,
(10 Gir. 1979). | do not find these cases controlling.

Concerning the issue of equitable estoppel, it is well
settled that the United States governnent is not in a position
identical to that of a private litigant when it is involved in
t he enforcenent of |aws enacted by Congress. U S. v. H bi 414
US. 5 (1973). State Farmis inapplicable since it was a suit
brought by an insured against the insurer. The Suprenme Court has
hel d that as a general rule neglect of duty on the part of
of ficers of the governnent is no defense to a suit by it to
enforce a public right or protect a public interest. Hibi citing
U ah Power & Light Co. v. U .S 243 U S. 389. As explained
above, Estle has a statutory right to the accrual of back pay
after April 13, 1980 less any interimearnings. The governnent
cannot be estopped fromenforcing this right.

Further, the relief awarded in a judgment is not limted to
that demanded in the pleadings. Federal Rule of G vil Procedure
54(c).

Northern's additional argunent concerns the | ega
requi renent that all persons nmust nitigate their damages.
Nort hern's argunent focuses on the proposition that Estle did not
seek tenmporary reinstatenent. Therefore, the argunent goes,
given the limted request for relief, Estle failed to mtigate
his damages in that he chose to retain a | ower paying job rather
than to seek a return to Northern pending resolution of his
conpl ai nt .



| disagree. The facts do not support such a "choice" by
Estle nor is the Act subject to the construction Northern now
urges. Estle returned to Northern and was advi sed he could not be
rehired. He then mitigated his damages by obtai ni ng ot her
enpl oynent. The order herein based on the
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stipul ati on, assesses back pay through March 6, 1981. However,
back pay will continue to accrue until Estle is reinstated or
until he waives such right.

Based on the stipulation and for the foregoing reasons |
conclude the follow ng nonetary awards shoul d be made:

M CHAEL J. DUNM RE

Back pay $6, 208. 10

Vacati on pay 454. 00

Expenses in attendi ng hearing:

June 6, 1980 162. 04

July 24-25, 1980 236. 58
$7, 060. 72

JAMES R ESTLE

Back pay through March 6, 1981 $5, 442. 41
Vacati on pay 492. 00
Heari ng expenses 253.78

$6, 188. 19

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng:

ORDER
Case No. WVEST 80-313-D
M chael J. Dunmre

1. Conplainant Mchael J. Dunmire was unlawful Iy
di scri m nated agai nst and di scharged by respondent for engagi ng
in an activity protected under Section 105(c) of the Act, and
said conmpl ainant's charge of discrimnation is sustained.

2. Respondent is ordered to pay Mchael J. Dunmire the sum
of $7,060.72 consisting of the follow ng:

Back pay $6, 208. 10
Vacati on pay 454. 00
I nci dental expenses for
attendi ng heari ng:
June 6, 1980 162. 04
July 24-25, 1980 236.58

$7,060. 72
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Further, respondent is to pay interest on said back pay,

i ncl udi ng vacation pay, from February 28, 1980 at the rate of 12
1/ 2% per annum (FOOTNOTE. 9)

3. The enploynent record of Mchael J. Dunmire is to be
conpl etely expunged of all comments and references to the
ci rcunst ances involved in his discharge

4. Acivil penalty in the amount of $3,000.00 is assessed
agai nst respondent for violating Section 105(c) of the Act.

Case No. WEST 80-367-D
James R Estle

1. Conplainant Janes R Estle was unlawfully discrimnated
agai nst and di scharged by respondent for engaging in an activity
protected under Section 105(c) of the Act, and said conplainant's
charge of discrimnation is sustained.

2. Respondent is ordered to reinstate Janes R Estle to the
position fromwhich he was di scharged, at the present rate of pay
of said position, and with the sane or equival ent duties as
assigned prior to his discharge, without the loss of seniority or
ot her benefits.

3. Respondent is ordered to pay Janes R Estle the sum of
$6, 188. 19 consisting of the foll ow ng:

Back pay through March 6, 1981 $5, 442. 41
Vacati on pay 492. 00
Heari ng expenses 253.78

6, 188. 19

Further, respondent is ordered to pay interest on said back
pay and vacation pay from February 28, 1980, at the rate of 12
1/ 2% per annum

4. The enploynent record of James R Estle is to be
conpl etely expunged of all comments and references to the
ci rcunst ances involved in his discharge

5. Acivil penalty in the ambunt of $3,000.00 is assessed
agai nst respondent for violating Section 105(c) of the Act.

John J. Morris

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

The testi nony of w tness Gene Moore corrobrates Shaw s

testinmony and it appears in the discussion, infra. The witer
finds Moore's testinony credible but it is not included at this
poi nt because Mbore did not advise the Dunmre/Estle crew, of the
condi tions.



~FOOTNOTE_TWOD
Q If you thought there was sonething unsafe, why didn't
you raise that with M. Mrgan?

A. | think the main reason is after you argue so |ong
about things like that, you finally just say, "Wat the hell,"
you just do the best you can and take as few chances as you can
and try to make your pay and get noney to live on and | was tired
of arguing about it.
~FOOTNOTE_THREE

Morgan attributes the statement to hinmself and then to Roy
Petree. | attribute the statement to Morgan as he initially
testified (Tr. 261).

~FOOTNOTE_FQOUR
02700. 44 Tenporary reinstatenment proceedings.

(a) Contents of application procedure: hearing. An
application for reinstatenent shall state the Secretary's finding
that the conplaint of discrimnation, discharge or interference
was not frivolously brought and the basis for his finding. The
application shall be inmmedi ately exam ned, and, unless it is
determined fromthe face of the application that the Secretary's
finding was arbitrarily or capriciously nade, an order of
tenmporary reinstatenent shall be immediately issued. The order
shal |l be effective upon issuance. |If the person agai nst whom
relief is sought requests a hearing on the order, a Judge shall,
within 5 days after the request is filed, hold a hearing to
determ ne whether the Secretary's finding was arbitrarily or
capriciously made. The Judge nmay then di ssolve, nodify or
conti nue the order.

(b) Dissolution of order. |If, follow ng an order of
reinstatement, the Secretary determ nes that the provisions of
section 105(c) (1) have not been violated, the Judge shall be so
notified and shall enter an order dissolving the order of
reinstatement. |If the Secretary fails to file a conplaint within
90 days, the Judge may issue an order to show cause why the order
of reinstatenent should not be dissolved. An order dissolving
the order of reinstatenent shall not bar the filing of an action
by the miner in his own behal f under section 105(c)(3) of the Act
and [02700. 40 of these rules.

~FOOTNOTE_FI VE
30 U.S.C 818

~FOOTNOTE_SI X
30 U.S.C. 820(a)

~FOOTNOTE_SEVEN
30 U.S.C. 110(i)

~FOOTNOTE_EI GHT
30 U.S.C. 666(j) which provides:

(j) The Conmi ssion shall have authority to assess al
civil penalties provided in this section, giving due
consi deration to the appropriateness of the penalty with respect
to the size of the business of the enpl oyer being charged, the
gravity of the violation, the good faith of the enployer, and the
hi story of previous violations.



~FOOTNOTE_N NE

Interest rate used by Internal Revenue Service for
under paynments and over paynents of tax, Rev Ruling 79-366. Cf
Florida Steel Corporation, 231 N.L.R B. No. 117, 1977-78, CCH,
N. L. R B. Para 18, 484; Bradley v. Belva Coal Conpany, supra.



